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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD

In the Matter of Application Serial No. 77/828,705
Published in the OfficiaGazette on November 1, 2011

HULU, LLC,
Opposer, Opposition No. 91/204,082
v Mark: TV EVERYWHERE
' Filed: September 17, 2009
DISH NETWORK, L.L.C.. Published: November 1, 2011
Applicant.

ANSWER TO NOTICE OF OPPOSITION

Applicant Dish Network, L.L.C. (“Applicany; by and through itandersigned attorneys,
hereby answers the Notice of Opposition ire thbove-identified proceeding. Applicant’s
responses to the allegations of Oppoddulu, LLC (“Opposer’) are based upon actual
knowledge of its own actions and information doedief with respect to all other matters. For
reference, the original paragraphs in thdi®oof Opposition are reproduced here, followed by
Applicant’s response. The paragraph numbssbw correspond to those in the Notice of

Opposition.

1. Hulu is a limited liability company organdend existing under thewa of the state of
Delaware, with a principal place of bussselocated at 12312 West Olympic Boulevard,
Los Angeles, California 90064.

Applicant’'s Answer

Applicant is without knowledger information sufficient to fon a belief as to the truth

of the allegations of this paragrh and therefore denies them.



2.

Founded in March 2007 and launched in pev&eta form in October 2007 and generally
to the public in March 2008, which is weliefore the filing date of Applicant’s
Application, Hulu is an online video servicetloffers a selection of hit television shows,
video clips, movies, and more at the websitew.hulu.com numerous other popular
destination websites online, and through itssadported subscription service, Hulu Plus.
Hulu's selection of premium programmg is provided by more than 350 content
companies.

Applicant’'s Answer

Applicant is without knowledger information sufficient to fon a belief as to the truth

of the allegations of this paragrh and therefore denies them.

Hulu allows users to watch favorite showrsmovies or discovemew shows or movies
anytime, anywhere, at home when traveling. Hulu videos are also available on the
Yahoo!, MSN, AOL, IMDb, and TV Guide weltss, as well as a growing network of
personal blogs, fan sitesna other sites where users chede embed the Hulu video
player. Additionally, Hulu Plus subscrilsecan access and watch video content through
desktop computers, PC computers, laptopsetatdmputers, internet-connected TVs, set-
top boxes, gaming consoles, and mobile teleph@mnd other handheld electronic devices.

Applicant’'s Answer

Applicant is without knowledger information sufficient to fon a belief as to the truth

of the allegations of this pageaph and therefore denies them.

4.

Third parties have alreadyaasthe generic or merely degtive term “TV everywhere”

in commerce to refer to an industry-wide igitve whereby subscrdss of cable, satellite,

and other television services can accessvaaith video content (including movies and

TV shows) on multiple devices, including desktop computers, PC computers, laptops,
tablet computers, internebonected TVs, set-top boxegaming consoles, and mobile
telephones and other hdireld electronic devices.

Applicant’'s Answer

Denied.



5. By way of example, a search for the gemerimerely descriptive term “TV everywhere”
on one of the most significant Internet s#aengines, Googlesurrently yields 20.4
million results, with Applicant only appearing once in the top ten results. Third parties
and references to the industry-wide initiativgpeaar in the other nine of the top ten results.

Applicant’'s Answer

Denied.

6. The industry-wide “TV everywhere” initige has been the subject of widespread
attention from the media and public and has been frequently featutigdd party news
articles and on other media.

Applicant’'s Answer

Denied.

7. The purchasing public uses, understands, aastciates the terfiTV everywhere” to
refer to the category or clae$ services in question, namely as a non-distinctive, generic
or merely descriptive designation for “teléweis transmission services; transmission of
audio, video, and data via satellite, interaepther communicain networks; television
broadcasting services; streaming of videul audio via communication networks; data
transmission via communication networks;ep-peer network computer services,
namely, electronic transmission of audiogded® and other data and documents among
computers; providing subscription telsion broadcasting services; satellite
communication services; rentaf set-top boxes for use with televisions” and related
services.

Applicant’'s Answer

Denied.

8. The term “TV everywhere” has become salely recognized as a generic or merely
descriptive term thait is incapable offunctioning as a tramark for any goods and
services in the industry because it cannottifielor distinguish the source of any such
goods and services.

Applicant’'s Answer

Denied.



Upon information and beliefApplicant is a limited lialtity company organized and
existing under the laws of the state of Cottarawith a principal place of business located
at 9601 S. Meridian Blvd., Englewood, Cado 80112. Applicant has no relationship
with Opposer.

Applicant’'s Answer

10.

Admitted.

The designation "TV everywhere" as a wholeddess generic than its generic constituent
parts "TV" and "everywhere."

Applicant’'s Answer

11.

Denied.

On or about September 17, 2009, Applicant filed the Applicderial No. 77828705).
As currently pending, the Application cosge “Television transmission services;
transmission of audio, video, and data sgellite, internet, oother communication
networks; television broadcasting sems; streaming of video and audio via
communication networks; data transmissida communication networks; peer-to-peer
network computer services, maly, electronic transmission afidio, video and other data
and documents among computers; providing &tson television bvadcasting services;
satellite communicatiorservices; rental of set-top boxésr use with televisions” in
International Class 38.

Applicant’'s Answer

11.

Admitted.

The Application was filed based on an IrH€atUse basis of the Lanham Act, 15 U.S.C.
§ 1051(b), and remains filed on an Intent-To-basis as of the dat# this Opposition.

Applicant’'s Answer

Admitted.



12.  Upon information and belief, Applicant knewtlaé time it filed theApplication that the
term “TV everywhere” was a generic or merelgscriptive term used by third parties in
connection with the services described in the Application.

Applicant’'s Answer

Denied.

13. Upon information and belief, Applicant themef knew at the time ftled the Application
that it was not entitled to @im exclusive rights in the geme or merely descriptive term
“TV everywhere”.

Applicant’'s Answer

Denied.

14. Upon information and belief, Applicant hasver established artyademark or service
mark rights or any other exclus rights in the term “TV evgwhere” because this term is
a non-distinctive, generic or medy descriptive designation uséal describe or denote a
category or class of services including thevees described in pplicant’s Application.

Applicant’'s Answer

Denied.

COUNT |
GENERICNESS

15. Opposer incorporates paragraphs 1-14 by meferand realleges thensa as if originally
set forth herein.

Applicant’'s Answer

Applicant incorporates its answers torggraphs 1-14 by reference and realleges the

same as if originally set forth herein.



16. As applied to the services described Applicant's Applicaton, the term “TV
everywhere” is a non-distinctive, comma@mgneric name for Applicant’s services.

Applicant’'s Answer

Denied.

17. The term “TV everywhere” is in the publadomain, is part othe common fund of
language, and is part of thenamon parlance used by memberdha industry as well as
the media and the relevant consuming public.

Applicant’'s Answer

Denied.

18. The designation “TV everywhe® as a whole is no lesgeneric than its generic
constituent parts “TV” and “everywhere”.

Applicant’'s Answer

Denied.

19. Members of the relevant public use, understand, and associate the term “TV everywhere
as a generic term for a particular type, catggor class of servicemamely the services
Applicant describes in the Appation and related services.

Applicant’'s Answer

Denied.

20. Accordingly, the term “TV everywhere” isicapable of distinguishing Applicant’s
services and is incaplabof functioning as a source identifi@and, thereforehe term “TV
everywhere” is incapable of registration.

Applicant’'s Answer

Denied.



COUNT I
DESCRIPTIVENESS AND LACK OF SECONDARY MEANING

21. Opposer incorporates paragraphs 1-20 by meferand realleges thensa as if originally
set forth herein.

Applicant’'s Answer

Applicant incorporates its answers torggraphs 1-20 by reference and realleges the

same as if originally set forth herein.

22. The term “TV everywhere” is merely descriptive of the servicesriteed in Applicant’s
Application and, therefore, therm fails to function as a scce identifier indicating the
source of Applicant’s services.

Applicant’'s Answer

Denied.

23.  Applicant has never made substantially-esigkl use of the terffirV everywhere” and,
therefore, the term has not acquired disiveness or secondary meaning in connection
with Applicant. Moreover, since the Apgdition was filed and remains on an Intent-To-
Use basis, Applicant currently has no claawailable that acquired distinctiveness or
secondary meaning exists with respto the term “TV everywhere”.

Applicant’'s Answer

Denied.

24. No individual or entity is entitled to claim exclusive rights in the term “TV everywhere”
for the services covered byeti\pplication and for whicpplicant seeks registration.

Applicant’'s Answer

Applicant is entitled to @im exclusive rights in itmark TV EVERYWHERE for its
services; otherwise admitted.



DEFENSES
First Defense — Applicant’s Mark Is Not Generic
1. Applicant’'s mark TV EERYWHERE is not generitor Applicant’s services,
i.e., Applicant’s mark is not understood by tieéevant purchasing publprimarily as the

common or class name for Applicant’s services.

Second Defense — Applicant’'s Mark Is Not Descriptive
2. Applicant’s mark TV EXRYWHERE is not descripve, i.e., the mark TV
EVERYWHERE does not convey to the relevpatchasing public an immediate idea of an
ingredient, quality, characteristigature, function, purpose or uskethe Applicant’s services.
Instead, Applicant’s mark TV ERERYWHERE is inherently distotive as used by Applicant in

association with its serss for the purchasing public.

Third Defense — Applicant’'s Mark Has Attained Secondary Meaning
3. Given the duration, extent, and matof Applicant’s usage of the TV
EVERYWHERE mark, Applicant'snark TV EVERYWHERE hasttained secondary meaning.
Applicant has been successful in creatingrarmercial impression for the mark through its
advertising, and the consuming public recagsithe mark TV EVERWHERE as a source-

indicator for Applicant’s services.



WHEREFORE, Applicant respectfullygaests that the Notice of Opposition be

dismissed and that Application Serd. 77/828,705 proceed to registration.

Respectfullgubmitted,

KENYON& KENYON LLP

Dated:May 4, 2012 By: [Erik C. Kane/
James E. Rosini
Kenyon & Kenyon LLP
One Broadway
New York, NY 10004
Tel: (212) 425-7200
Fax: (212) 425-5288

Susan A. Smith

Erik C. Kane

Kenyon & Kenyon LLP

1500 K Street, NW, Suite 700
Washington, DC 20005

Tel: (202) 220-4200

Fax: (202) 220-4201

Attorneys for Applicant
Dish Network, L.L.C.
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| hereby certify that a copy of therégoing ANSWER TO NOTTE OF OPPOSITION

was served by first class mail, postagepaid, on this 4th day of May, 2012 to:

Thomas J. Mango

Cantor Colburn LLP

20 Church Street, 22nd Floor
Hartford, CT 06103

Date: May 4, 2012 By: [Erik C. Kane/
Eik C. Kane

KENYON & KENYON LLP
150K Street,N.W.; Suite700
WashingtonD.C. 20005
Tel.:(202)220-4200
Fax:(202)220-4201

Attorney for Applicant,
Dish Network, L.L.C.



