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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
The Trademark Trial and Appeal Board

Serial No, 85/272,160
For the mark THE DEFIERS MC and design,

The Defiers MC of Pikeville,

Opposer,
Vs, Opposition No. 91204001
The Defiers Motorcycle Club, :

Applicant.

MOTION FOR SUMMARY JUDGMENT

COMES NOW the Applicant, The Defiers Motorcycle Club (hereinafter “Applicant™), by
and through counsel, The Trademark Company, PLLC, and files it’s the instant Motion for
Summary Judgment on the grounds more fully set forth below.

STATEMENT OF THE CASE

L. On or about February 2, 2012 The Defiers MC of Pikeville (hereinafter
“Opposer”) instituted the instant opposition proceeding.

2. Although the Notice of Opposition listed numerous members of The Defiers MC
of Pikeville, the two individuals who signed the Notice of Opposition were Ben Fleming and
Jimmy Wright. See Exhibit A.

3. However, at all times relevant hereto Ben Fleming nor Jimmy Wright were, or
are, active members of the purported Opposer. See Exhibit B,

ARGUMENT
The motion for summary judgment is a pretrial device to dispose of cases in which "the

movant shows that there is no genuine dispute as to any material fact and the movant is entitled



to judgment as a matter of law." See TBMP § 528 ef seq. The purpose of the motion is judicial
economy, that is, to avoid an unnecessary trial where there is no genuine dispute of material fact
and more evidence than is already available in connection with the summary judgment motion
could not reasonably be expected to change the result in the case. Id.

Any person who believes it is or will be damaged by registration of a mark has standing
to file a complaint. See TBMP § 309.03(b). At the pleading stage, all that is required is that a
plaintiff allege facts sufficient to show a “real interest” in the proceeding, and a “reasonable
basis” for its belief that it would suffer some kind of damage if the mark is registered. /d.

To plead a “real interest,” plaintiff must allege a “direct and personal stake” in the ouicome of
the proceeding. Id. The allegations in support of plaintiff's belief of damage must have a
reasonable basis “in fact.” Id.

Of note, allegations in support of standing which may be sufficient for pleading purposes
must later be affirmatively proved by the plaintiff at trial or on summary judgment, TBMP §
309.03(b). See Ritchie v. Simpson, 170 F.3d 1092, 50 USPQ2d 1023, 1029 (Fed. Cir. 1999)
citing Lipton Industries, Inc. v. Ralston Purina Co., 670 F.2d 1024, 213 USPQ 185, 189 (CCPA
1982). See also, e.g., Stephen Slesinger Inc., v. Disney Enterprises Inc., 98 USPQ2d 1890,

1895 n.15 (TTAB 2011) (no standing in Board proceeding where plaintiff lacked an ownership
interest in the marks); Sinclair Oil Corp. v. Kendrick, 85 USPQ2d 1032, 1037 (TTAB 2007)
(opposer established valid ground for grant of summary judgment in its favor); Denion
International LC v. Lynch, 86 USPQ2d 1058 (TTAB 2008) (failure to prove standing); and
Boswell v. Mavety Media GrouplLtd., 52 USPQ2d 1600, 1605 (TTAB 1999) (at final decision,
inquiry is not whether pleading of standing is sufficient but whether allegations have been

proven).



Ben Fleming and Jimmy Wright Lack Standing to Prosecute the Instant Matter

Ben Fleming (hereinafter Mr. Fleming”) and Jimmy Wright (hereinafter “Mr. Wright™)
lack the standing to prosecute the instant matter, Based upon information and belief although
Mr. Fleming and Mr. Wright were, at one time, members inrgood standing of the Opposer, at all
relevant times to the filing and prosecution of the instant matter neither Mr. Fleming nor Mr.,
Wright were active members of the Opposer. As such, although they filed the Opposition
proceeding in the name of the Opposer, they lacked the authority to do so and, accordingly, the
standing to maintain the instant case. See Exhibit B,

Accordingly, Mr., Fleming nor Mr. Wright can satisfy the “real interest” component of the
standing test under TBMP § 309.03(b). As such, as both lack any ownership interest in an
affected trademark or the authority to proceed on behalf of the Opposer standing has not been
established and this matter is ripe for summary judgment in the interest of judicial economy, See
generally Ritchie, 170 F.3d 1092; Stephen Slesinger Inc., 98 USPQ2d at 1895 n.15; Sinclair Oil
Corp., 85 USPQ2d at 1037; and Demon International LC v. Lynch, 86 USPQ2d 1058,

CONCLUSION

WHEREFORE, as the signatories to the Notice of Opposition do not have a relationship
with the purported oppose and neither Mr. Fleming nor Mr. Wright retains an interest in any
trademark at issue or affected by the registration of the Applicant’s mark the “real interest”

component of standing is lacking in the instant matter sufficient that, in the interests of judicial

economy, the instant Motion for Summary Judgment must be granted..

Respectfully submitted this 21* day of August 2012.



THE TRADEMARK COMPANY, PLLC

/Matthew H. Swyers/

Matthew H. Swyers, Esq.

344 Maple Avenue West, Suite 151
Vienna, VA 22180

Tel. (800) 906-8626

Facsimile (270) 477-4574
mswyers@TheTrademarkCompany.com
Counsel for Applicant




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
The Trademark Trial and Appeal Board

Serial No. 85/272,160
For the mark THE DEFIERS MC and design,
The Defiers MC of Pikeville,

Opposer,
Vvs. Opposition No. 91204001
The Defiers Motorcycle Club, .

Applicant.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I caused a copy of the foregoing this 21* day of August, 2012,

to be served, via first class mail, postage prepaid, upon:

Christopher T. Smedley
STOCKWELL & SMEDLEY, PSC
861 Corporate Drive, Suite 200
Lexington, Kentucky 40503

{Matthew H. Swyers/
Matthew H. Swyers




The Defiers MC

Pikeville, KY

Clay City , Ry
1. The bPefiers of Clay City is the oldest operating Chapter of The
Defiers MC started in 1986.Pikeville Chapter started in 1973 which
stood alone until founding members help start The Clay City Chapter
form. The Stone Chapter was formed in 1989. The Pikeville Chapter
closed in 1990 and reopened in 2004,
2. Pike County, Kentucky Court ruled against Johnny Fields in scle
ownership and made a motion to cancel the state trademark registered
3/15/2011 Action # 10-CI-01762.
3., If any chapter should own the Trademark "The Defiers MC" then it
should be Clay City, Ky which is the oldest operating Chapter,

Sincerely,
The Defiers MC Pikeville
Ben Fleming

Jimmy Wright

EXHIBIT |

A
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Filing date: 02/22/2012

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Nams The Defiers MC of Pikeville
Entity Partnership Citizenship Kentucky
Composed Of: Ben Fleming - USA, Jimmy Wright - USA, Seth Mullins - USA, Ronnie Moore -

USA, Bobby Childers - USA, Don Newsome - USA, Colley Stevens - USA, Mike
Hicks - USA , Chris Hicks - USA, William Iricks- USA, Stanley Little - USA

Address 2920 Hwy 610 W
Virgie, KY 41572
UNITED STATES

Correspondence | Ben FLeming

information President

The Defiers MC of Pikeville

2920 Hwy 610 W

Virgie, KY 41572

UNITED STATES

WRIGHTJIMMY@KYMAIL.COM Phone:606-639-8769

Applicant information

Application No 85272160 Publication date 01/31/2012
Opposition Filing | 02/22/2012 Opposition 03/01/2012
Date Period Ends
Applicant The Defiers Motorcycle Club

760 Pond Creek Road

Stone, KY 41567

UNITED STATES

Goods/Services Affected by Opposition

Class 200. First Use: 1975/01/01 First Use In Commerce: 1975/01/01
All goods and services in the class are opposed, namely: Indicating membership in The Defiers
Motorcycle Club

Grounds for Opposition

Immoral or scandalous matter Trademark Act section 2(a}
Decepliveness Trademark Act section 2(a)
False suggestion of a connection Trademark Act section 2(a)
Other The Defiers MC of Pikeville started in 1873 which

stood alone until founding members started
helping Clay City Chapter form iN 1986. The
Stone Chapter was formed in 1989, Shortly
thereafter Pikeville Chapter closed in 1990 to
reopen in 2004. Johnny Fields filed for sole




ownership that was abandoned 12/4/2008- US
Trademark:serial # 77066025, When the US
trademark was abandoned the three chapters
held a meeting and agreed stop any further
action on getting a trademark until all three
chapters would be recognized. Ky Pike County
Civil Action # 10-CI-1762 rule with a motion to
cancel the mark in KentuckY Certificate #
016479. At this time Johnny Fields was asked to
return any and all property involing The Defiers
Motorcycle Club. The orginal chapter members
are in agreement with the Pikeville and Clay City
Chapters.

Mark Cited by Opposer as Basis for Opposition

U.S. Application/ NONE Application Date NONE
Registration No.

Registration Date NONE

Word Mark Description of Mark: The mark consist of Red appears as the

background color for each individual patch (i.e. Top Rocker, Bottom
Rocker, Center Patch & MC Patch); as a bloodshet portion of the
Viking's eyes BLACK appears as the border around all patches; as
the color of all ietters on all patches; as the color of the Viking's hair
and beard; as an outline color for the wings, helmet, and facial
features FLESH TONE appears as the color of the Viking's face BLUE
appears as eye color GOLD appears as the color of the Viking's
helmet SILVER appears as the color of the buttons on the Viking's
helmet; as an outline color in the Viking's hair and beard ORANGE
appears as the color of the wings behind the Viking's head.

Goods/Services Indicating membership in a(n) motorcycle ¢lub

Related Pike County, Ky. Civil Action No. 10-CI-1762
Proceedings

| Attachments THE DEFIERS MC.ixt { 1 page }(759 bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon alf parties, at their address
record by First Class Mail on this date.

Signature {Ben Fleming/
Name Ben FLeming
Date 02/22/2012




AFFIDAVIT OF JOHNNY FIELDS
COMES NOW Mr. Johnny Fields, a resident and US citizen residing in the State of
Kentucky, USA, and am above the age 18 stating as follows:
] am a member in good standing of The Defiers Motorcycle Club and, in the course and
scope of my involvement with other motorcycle clubs, have become familiar with the club
known as the The Defiers MC of Pikeville. In this regard, I state the following based upon my

own knowledge:

1. I, Johnny Fields, am an authorized representative of the applicant in the instant matter,
The Defiers Motorcycle Club.

2. In the course and in the scope of my membership with The Defiers Motorcycle Club i
have become familiar with The Defiers MC of Pikeville and the members of that

organization,

3. Ben Fleming is not an active member of The Defiers MC of Pikeville nor does he retain
any other interest in any rights associated with The Defiers MC of Pikeville,

4. Jimmy Wright is not an active member of The Defiers MC of Pikeville nor does he retain
any other interest in any rights associated with The Defiers MC of Pikeville.

5. Based upon information and belief Ben Fleming and Jimmy Wright did not file ‘the
instant matter with or under the authority of The Defiers MC of Pikeville.




BEFORE ME, the undersigned authority, this <3| st day of 3'/\\¥ 2012,

personaily appeared Johnny Fields, who after being first duly sworn, states that the above

information is true and correct, and who is personally known to me or who has produced

License

yﬁnyFl
/-3/)- L0/

Date

Notary Public: Qj A pa \M’

Notary Public: " Vegesa MW
Commission No. Yo% |
5-14-14

My Commission Expires:

as identification and who did take an oath.

(signature)
(Typed/Printed name of Notary Public)



