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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial No. 79/069,678

________________________________________________________________________ X
MAPMYFITNESS, LLC, :
Opposer, :
: Opposition No. 91202586
- against :
ANDREW SMITH, :
Applicant. :
________________________________________________________________________ X

APPLICANT'S MOTION FOR JUDGMENT UNDER RULE 2.132(a)

INTRODUCTION
Applicant, Andrew Smith (“Applicant”), hereby moves pursuant to Trademark Rule
2.132(a) for dismissal of the instant opposition on the grounds that Opposer, MapMyFitness,
LLC (“Opposer”) failed to take testimony or offany other evidence in theaseduring its
testimony period, which closed on May 21, 2013. Opposer can show no good cause for this
failure. Accordingly, the Board should dismiss the present opposition with prejudice.
ARGUMENT
Trademark Rule 2.132(a) provides in pertinent fhaat
If the time for taking testimony by any party in the position of
plaintiff has expired and that party has not taken testimony or
offered any other evidence, any party in the position of defendant
may, without waiving the right to offer evidence in theent the
motion is denied, move for dismissal on the ground of the failure
of the plaintiff to prosecute. . . . In the absence of a showing of

good and sufficient cause, judgment may be rendered against the
party in the position of plaintiff.
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37 C.F.R. 2.132(a). Such motions should be filed prior to the moving party’s testimony period.
Seeid

The Board has not hesitated to dismiss opposition proceedings ariiepposehas
failed to prosecute its cas@d it cannot make a showing of good and sefficcause for its
neglectafter the Applicant makes a timely motion under Trademark Rule 2.13¥a).e.q.
HewlettPackard Co. v. Olympus Cor@31 F.2d 1551 (Fed. Cir. 199Atlanta Fulton County
Z0o Inc. v. De PalmaOpp. No. 98819, 1998 TTAB LEXIS 9 (TTAB 1998).

The Board has held that the “good and sufficient cause” standard is analogous to the
“excusable neglect” standanthder Fed. R. Civ. P. 6(b). More specifically, excusable neglect
has been defined as:

failure to take the proper steps at the proper time, not in
consequence of the party’s own carelessness, inattention, or willful
disregard of the process of the court, but in consequence of some
unexpected or unavoidable hindrance or accident, or reliance on

the care and vigilance of his counsel or on promises made by the
adverse party.

HewlettPackard, 931 F.2d at 1552-1553 (quoting TTAB’s April 10, 1990 opinigeg also
Riko Enterprises, Inc. v. Lindsle}977 Commr. Pat. LEXIS 13, at {€omnir Pats. 1977)
(“Excusable neglect is genesallnderstood to be that course of action taken by a reasonably
prudent person under tkame or similar circumstancés
An excusable neglect inquiry should take into account the following four factors

identified in theSupreme Court’s Pioneer Investm&arvices Company v. Brunswick Associates
Limited Partnershigase:

[1] the danger of prejudice to the [nonmovant], [2] the length of

the delay and its potential impact on judicial proceedings, [3] the

reason for the delay, including whether it was withie

reasonable control of the movant, and [4] whether the movant
acted in good faith.
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Atlanta Fulton County Zoo Ind998 TTAB LEXIS 9, at *5 (quotinioneer 507 U.S. 380, 395
(1993)). In applying this test, the Board has deemed that the third factor, thefoeaksay,is
the most important ondd.

In the instant case, Opposer’s testimony period ended on May 21, 36&3’s Motion
for Extension of Time with Consent, Sept. 27, 2012 (Dkt. 10) and Order granting same, Sept. 28,
2012 (Dkt. 11). During the thirty-day period Opposeitherofferedanytestimonynor did it
servea notice of reliance. Opposer also failed to timely serve its pretrial diseddisutheApril
7, 2013 deadline. On the other hand, Applicant’s testimony period does not open until June 22,
2013, makinghis motion timely. See37 C.F.R. 2.132(a).

Applicant isunaware of anyood and sufficient cause that would rise to the level of
excusable neglect on Opposer’s part for failing to prosecute its caset, idjplicart is not
aware of any reason for Opposer’s neglect. Opposer may argue that thecexadtsettlement
discussions excuses its inaction, but existing case law is clear that settleguodiatioas are not
an excuse SeeAtlanta Fulton Co. Z0p1998 TTABLEXIS 9, at *6 (holding it is well
established that the mere existence of settlement negotiations alone does nat pasty’s
inaction or delay.”) Thus, unless Opposer can proffer gmadsufficient cause for its failure to
prosecute this oppositiothe casshould be dismissed with prejudic8ee37 C.F.R. 2.132(a).

CONCLUSION
For all the foregoing reasaompplicant respectfully requests that the Board grant it

Motion and dismiss the instant proce®gwith prejudice.
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Dated:June 7, 2013

4815235538122

By:

Respectfully submigd,
DORSEY & WHITNEY LLP

/rmw/

Robert M. Wasnofski, Jr.
Fara S. Sunderiji

51 W. 529 Street

New York, NY 10019
(212) 415-9200

Attorneys for Applicant
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In the Matter of Application Serial No. 79/069,678

________________________________________________________________________ X
MAPMYFITNESS, LLC, :

Opposer, :

: Opposition No. 91202586
- against :

ANDREW SMITH, :

Applicant. :
________________________________________________________________________ X

CERTIFICATE OF SERVICE

| hereby certify that the foregoil@PPLICANT'S MOTION FOR JUDGMENT UNDER

RULE 2.132(a)s being servedpon the Opposer’s attorney of record by mailing a true copy
thereof by first class mail, postage prepaid, addressed to:

AARON D HENDELMAN

NATHAN E. FERGUSON

WILSON SONSINI GOODRICH & ROSATI

650 PAGE MILL ROAD

PALO ALTO, CA 94304-1050

on June 7, 2013.

/rmw/
Robert M. Wasnofski, Jr.
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