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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

BOSTON ATHLETIC ASSOCIATION,

Opposer, Opposition No.: 91202562
VS. Application Ser. No.: 85/224698
VELOCITY, LLC, Mark: MARATHON MONDAY
Applicant. Class: 25

DEPOSITION OF

JOHN FLEMING

June 27, 2013

9:36 a.m.
Wilmer Cutler Pickering Hale and Dorr LLP
60 State Street
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On Behalf

On Behalf

APPEARANCES OF COUNSEL

of the Opposer:

BY: Brian Seeve, Esquire

BY: Michael J. Bevilacqua, Esquire
WILMER CUTLER PICKERING HALE AND DORR LLP
60 State Street

Boston, Massachusetts 02109

617.526.6000

brian.seeve@wilmerhale.com

michael .bevilacqua@wilmerhale.com

of the Applicant:

BY: Mark A. Bross, Ph.D., CIPP/US
HINCKLEY, ALLEN & SNYDER LLP

28 State Street

Boston, Massachusetts 02109
617.345.9000

mbross@hinckleyallen.com
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DEPOSITION OF
JOHN FLEMING

(Exhibit-1, Notice of Deposition; Exhibit-2,
Web Article entitled The Signs of Marathon Monday;
Exhibit-3, Marathon Sports Web Page Printout; Exhibit-4,
Medford Patch Web Page Printout; Exhibit-5, CafePress Web
Page Printout; Exhibit-6, Marathon Monday Google Search
Results; Exhibit-7, Web Page Printout entitled Marathon
Monday - Restaurants on the Boston Marathon Route;
Exhibit-8, Web Page Printout entitled Marathon Monday;
Exhibit-9, Web Page Printout entitled Marketing on
Marathon Monday; Exhibit-10, Museum of Science Web Page
Printout; Exhibit-11, Web Page Printout entitled Sneaker
Alert: Marathon Monday; Exhibit-12, Web Page Printout
entitled Carbo-load or Marathon Monday Brunch; Exhibit-13,
Blog Post entitled Marathon Monday; Exhibit-14, Urban
Dictionary Definitions; Exhibit-15, Poem; Exhibit-16,
Smithsonian Web Page Printout; Exhibit-17, Puma Web Page
Printout; Exhibit-18, Web Article entitled MGHers Gear Up
for Marathon Monday; Exhibit-19, Daytona Beach Morning
Journal Article dated 4/19/70; Exhibit-20, Honolulu
Star-Bulletin Article; Exhibit-21, Tufts University
President's Web Page Printout; Exhibit-22, Melrose Mirror

Article; Exhibit-23, Harvard University Gazette Article;
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Exhibit-24, Web Page Printout entitled Marathon Monday
Plans; Exhibit-25, Finagle a Bagel Menu, premarked for

identification) .

JOHN FLEMING, the deponent, having been
satisfactorily identified and duly sworn by the Notary

Public, was examined and testified as follows:

EXAMINATION
BY-MR.SEEVE:

Q. Hi. Just to identify myself, my name is Brian
Seeve of WilmerHale, and with me here is Michael
Bevilacqua, also of WilmerHale, representing the Boston
Athletic Association.

Would you state your name for the record, please?

A. John Fleming.

0. Thank vyou.

Have you ever had your deposition taken,
Mr. Fleming?

A. No.

Q. I'm just going to go through a couple of ground
rules. I'm going to ask you a series of questions. Try
to answer as best you can, to the best of your ability.

The court reporter is going to take down

EsquireSolutions.com
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everything that I say and everything that you say and
everything that Mr. Bross says. Please respond to
questions verbally, if you would, no nodding or shaking
your head, just so we can have a complete record.

And I just -- just realized as I said this that
Mr. Bross hasn't introduced himself on the record.

MR. BROSS: Yes. My name is Mark Bross. I'm
here for the applicant, Velocity, and I am from Hinckley,
Allen & Snyder.

MR. SEEVE: Thanks.

BY MR. SEEVE:
Q. Before we go on, I just want to let you know that
this isn't an endurance contest. Any time you feel like
you want to take a break or get up or walk around or get a

cup of coffee, just let me know and we can take a break.

A. (Deponent nodding) .

Q. So, Mr. Fleming, are you aware that you're undef
oath?

A. I am.

Q. And that you have an obligation to answer these

gquestions truthfully and to the best of your ability?

A, Yes.

Q. And right now, are you under the influence of any

medication, or for any other reason would your ability to

%ESQUIRE 800.211.DEPO (3376)
AR EsquireSolutions.com
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testify truthfully be impaired?
A. No.
Q. I'd like to put in front of you what has been
marked as Exhibit 1.
A. (Deponent viewing document) .
MR. BROSS: Thank vyou.
MR. SEEVE: Mm-hmm.
BY MR. SEEVE:
Q. Do you recognize Exhibit 17?
A. (Deponent viewing document). Yes.

MR. SEEVE: 1I'll represent for the record
that Exhibit 1 is a notice of deposition pursuant to Rule
30 of the Federal Rules of Civil Procedure that was served
upon Velocity, LLC.

BY MR. SEEVE:
Q. Are you appearing today pursuant to that
deposition notice, Mr. Fleming?
A. I am.
0. Thank you.
Who is your current employer?
A. The Boston Athletic Association.
Q. During this deposition, I may refer to the Boston
Athletic Association as BAA or the BAA. Do you understand

that when I say BAA or the BAA, that I'm referring to the

ESQUIRE 800.211.DEPO (3376)
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Boston Athletic Association?

A, Yes.

Q. What is your job title at the Boston Athletic

Association?

A. Director of marketing and communications.

Q. I'm going to ask you a few questions about your
educational history and your -- your personal history as
well.

Where did you grow up?

New Orleans, Loulsiana.

And where did you attend high school?
Jesuit High School.

Is Jesuit High School in New Orleans?
Yes, 1t is.

And where did you attend college?
Boston College.

For how many years did you attend Boston College?
Four.

And did you receive a degree?

I did.

And in what subject was your degree?
Both communications and economics.

Did you work anywhere during college?

{]>‘IO D>‘IO D>‘IO {J>‘IO = Ol e b= © B

I worked during the summers for the
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Times-Picayune Newspaper and Tulane University, among
other things.

Q. Anywhere else?

A. Oh, Loyola University. I think that's it, yeah.

Q. And when did you graduate?

A. 1991.

Q. When you left college, what was your first job
after that?

A. Worked for the sports department of the
Times-Picayune Newspaper, worked in the athletic
department at Tulane University, and I was also a coach at
Isidore Newman High School.

Q. And when did you start working for the Boston
Athletic Association?

A. December 29th, 1991.

Q. Are you aware that Velocity, LLC, has applied for
a trademark on the phrase Marathon Monday?

A. Yes.

Q. During this deposition, I may refer to Velocity,
LLC, as Velocity. Do you understand that when I say
Velocity, I'm referring to Velocity, LLC?

A. Yes.

MR. SEEVE: 1I'd like to represent for the

record that Velocity's application to trademark the phrase

ESQUIRE 800.211.DEPO (3376)
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Marathon Monday is U.S. Trademark Application Serial
Number 95/224698 ([sic].
BY MR. SEEVE:

Q. Have you heard the term Marathon Monday befare?

A. Yes.

Q. What does the term Marathon Monday refer to?

MR. BROSS: Objection, vague.

A. It refers to the Boston Marathon.

Q. Why is the Boston Marathon called Marathon
Monday?

A. Because the Boston Marathon is held annually on
the third Monday in April each year. Has been the case
since 1968.

Q. Do you know how long the term Marathon Monday has
been used to refer to the Boston Marathon?

A. Since 1968.

Q. How many people come to watch the Boston Marathon?
" A. On site annually, it's estimated 500,000 along
the course.
0. Is the Boston Marathon broadcast on television?
A. It is broadcast live locally, nationally and
internationally to more than 125 countries annually.
Q. And do you have any sense of how many viewers

watch the Boston Marathon on television nationally and

ESQUIRE 800.211.DEPO (3376)
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internationally?
A. More than tens of millions. Probably more
than -- Closer to a hundred to 200 million
internationally.

Q. What does the Boston Athletic Association or the
BAA do?

A. We are a nonprofit organization that promotes
fitness through events, especially running events, and our
major event is the Boston Marathon -- or our premier event
is the Boston Marathon.

Q. So if there were one event for which you would
say the BAA is best known, it would be the Boston Marathon?

A. That's correct.

Q. What do your job responsibilities at the BAA
entail?

A. I'm responsible for licensing, sponsorship,
marketing, internal and external communications. Those
are the major responsibilities.

Q. Have your responsibilities evolved over the years
since you joined in 19917

A. Yes.

Q. In what way?

A. I began as an assistant -- Actually, I began as

an intern. Then I was an assistant media communication --

ESQUIRE 800.211.DEPO (3376)
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media coordinator -- sorry, assistant media coordinator.
Then I was the media coordinator. Then I was the
promotions manager. Then I was the communications and
promotions manager, and then I became the -- a
communications director and then the marketing and

communications director.

Q. And for how long have you had the title marketing
and communications director at the BAA?
A. I believe after 2006, probably seven years.
So ever since 2006, you've had that title?

Q

A Yes.

0 Does the BAA sell any goods or merchandise?

A. We do.

Q What goods?

A I'm sorry. We license our name for the sale of
goods .

0. What -- What goods are sold for which you license
your name?

A. Wide-ranging spectrum from T-shirts, apparel,
accessories, lithographs, posters, fine jewelry, office
gift items, replica signage. And under that first
category, which is the largest, meaning the apparel, maybe
50 items from shorts, jackets, eye wear, wrist watches,

socks, soft goods.

ES QUIRE 800.211.DEPO (3376)
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Q. Approximately what percentage of the goods
that -- to which you -- Sorry. Let me try that one again.
Approximately what percentage of the goods for

which you license your name are associated with the Boston

Marathon?
A. 99.5 percent.
0. And as marketing and communications director, do

you have a sense of who the typical purchaser of the BAA's

licensed goods is?

A. Yes.
Q. Can you describe the typical purchaser?
A. A running enthusiast, current participant, past

participant, family of someone who has participated in the
Boston Marathon or previously participated in the Boston
Marathon.

Also, there's an affinity within the local
community so there's interest beyond strictly
participants, so community members, especially in this
geographical area.

0. Would it be correct to say that in the local
community especially, a large number of purchasers are not
direct participants in the Boston Marathon, but spectators
and generally fans?

A. Yes.

ESQUIRE 800.211.DEPO (3376)
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Q. And is that true nationally as well or --

A. We do sell nationally, vyes.

Q. Approximately what percentage of your sales are
in the local area, local to Boston?

A. There are -- The majority of the sales are --
occur locally on the occasion of the Boston Marathon.
There is also -- There are also online sales which are
national throughout the year, and in the lead-up, I would
say 90 percent of the sales are on the occasion of Boston
Marathon weekend each year.

Q. So the BAA grants licenses to third parties to

produce BAA-associated goods; 1s that correct?

A. That's correct. We license our name, logo and
marks.
Q. To whom have you licensed your name, logo and

marks for the production of goods?

A. Adidas, Marathon Photo, Fond Memories, AMI,
Long's Jewelers. Was there anybody -- That's for the
production of goods. We license our name in other areas
for other reasons.

Q. Do any of those third parties that you just named
have exclusive licenses to produce particular types of
goods?

A. Yes.

DESQUIRE o




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

JOHN FLEMING June 27, 2013
BOSTON ATHLETIC ASSOC vs. VELOCITY 17

Q. Which ones?

A. Adidas is exclusively licensed to produce
apparel, accessories, footwear with the Boston Marathon
name and logo and marks.

Q. You mentioned earlier that the BAA organizes the
Boston Marathon; is that correct?

A. Yes.

Q. How long has the BAA organized the Boston
Marathon?

A. Since the race's inception in 1897.

0 1890 -- So for 115 years --

A. 117 years.

Q -- approximately?

117 years. That's a long time.

And for the -- for the past 40-plus years, the
marathon's been held on the Monday -- the third Monday of
April; is that correct?

A. That's correct.

Q. When did you first hear the term Marathon Monday?

MR. BROSS: Objection.

A. I, myself?

0. Yeah.

A. When I was -- As a running -- As a person who

followed running, but also living in New Orleans where I'm

ESQUIRE 800.211.DEPQO (3376)
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originally from, I can recall in the spring of 1987 being
very aware that the Boston Marathon on Monday was now on
ESPN. That was a huge -- of huge significance because
ESPN was carrying the Boston Marathon on Monday. So I was
aware of it almost for -- for most of my life.

Q. So in 1987 was the first time you heard the term?

A. I think so.

Q. So is it safe to say that you heard the term long
before you ever heard that Velocity, LLC, was attempting
to trademark the term Marathon Monday?

A. Yes.

Q. And in 1987, were you in high school in New
Orleans at that time?

A. Yes. I can -- Yeah. I can recall distinctly the
promotions by ESPN that the Boston Marathon Was going to
be occurring on Marathon Monday and tune in to watch. And
though it was not a holiday in New Orleans, I was either
home from school because I was either sick or something of
the -- of the sort, and recall -- distinctly remember
watching the Boston Marathon on that Monday and
anticipating it in advance.

Q. And did you hear the term Marathon Monday that
day on television?

A. I believe that I did. It was -- That was the --

ESQUIRE EsguieSotutions con
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That was the big deal about it, that ESPN was now
broadcasting the Boston Marathon and it was on a Monday.

0. And after 1987, when you went to Boston College
between 1987 and 1991, did you ever hear the term Marathon
Monday during those years?

A. Yes.

0. And what -- what was 1t used to refer to?

A. Going to school locally at Boston College, it
is and -- it was and is a holiday and so it was eagerly
anticipated. I believe it still is eagerly anticipated by
Boston College and was a -- participated in some way in
the Boston Marathon each of my four years there, whether
it be as an intern, as a volunteer, as a spectator.

0. And during that time, did you ever hear the term
Marathon Monday used in a way that was not associated with

the Boston Marathon?

MR. BROSS: Objection, ambiguous, vague.

A. No.
Q. So every time during those four years when you
were -- you were in college at Boston College, every time

you heard Marathon Monday, you understood that to refer to
the Boston Marathon?

A. Yes.

MR. BROSS: Objection, ambiguous.

|

g

i
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BY MR. SEEVE:
0. Is there currently any business relationship
between Velocity and the BAA?
A. No.
Q. Has there ever been any business relationship

between Velocity and the BAA?

A. Yes.
Q. What sort of business relationship?
MR. BROSS: Objection, ambiguous.
A. We have -- had previously used Velocity to screen

and embroider certain apparel items which we would use
promotionally as opposed to for retail. So these are --
Promotional refers to items that are distributed free
to -- whether it be participants in our race, our
organization because they're a participant or to the
volunteer corps or to the organizing committee or to the
staff.

Q. And when did you first grant the license to
produce these goods that you just mentioned to Velocity?

MR. BROSS: Objection, ambiguous.

A. We did not ever grant a license to Velocity, but
we did utilize Velocity to screen items that we needed to
be screened on occasion.

Q. Did you ever utilize Velocity to produce an item

@ESQUIRE 800.211.DEPO (3376)
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that was screened with the trademark Boston Marathon?

A. Yes. They -- Yes. They would be items that
Velocity produced for the BAA's promotional use with
Boston Marathon, the logo, the unicorn.

Q. Did you ever utilize Velocity to screen or
produce any items branded with the Marathon Monday phrase?

A. No.

0. And when did your business relationship with
Velocity end?

MR. BROSS: Objection, vague.

A. Approximately two years ago. I don't have an
exact date.

Q. Has the BAA ever been approached by Velocity or a
representative of vVelocity regarding the possibility of --
of getting a license to produce further merchandise?

A. Yes.

0. When was that?

A. Approximately two -- two, three years ago.

Q. Did you personally speak with a representative of
Velocity --

A. I did.

Q. -- at that time?

Do you remember who?

A. His name, I believe, is C. Tuite. I'm not
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exactly sure of the pronunciation of his last name.

Q. And what was Mr. Tuite's proposal at that time?

A. He wanted to -- He was inquiring about the
possibility of Velocity producing items, specifically
apparel items, with the Boston Marathon name and/or logo.

Q. And just to clarify, you mean with the name
and/or logo, quote, Boston Marathon, end quote?

A. Yes, but he was also -- It was a sales call and
he was interested in knowing whether we would be receptive
to him selling Boston Marathon-related items.

Q. What was your response to Mr. Tuite's proposal?

A. I explained to him that while we were
appreciative of the work that we had been doing with
Velocity, in other words, the screening, the embroidery of
our promotional items which would come as -- on occasion
as blanks and they would screen and then we would take
them back and distribute, that we had an exclusive
relationship with Adidas in that area for any retail items
or items sold at retail, and so we could not entertain --
entertain giving a license to use the Boston Marathon

name, logo, marks to anyone else in that space.

Q. So you refused Mr. Tuite's request --
A. Yes.
Q. -- for a license?
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A. That 's correct.
0. And did -- Did you -- Sorry. Let me start that

one again.

Did you have a counterproposal for Mr. Tuite at
the time?

A. I simply told him that while we couldn't
entertain anything in that space, meaning apparel,
accessories and items that were in conflict with what we
were doing exclusively with Adidas, that if he had
nonconflicting items, then we could entertain something.

What's a nonconflicting item? That might be --
Well, that was -- I didn't give a whole lot of
suggestions. I just told him that there are a lot of
items that exist, and if he wanted to come back with a
proposal on nonconflicting items, then we could take a
look.

Q. Did Mr. Tuite or anyone else from Velocity, LLC,
ever come back with a proposal to license these
nonconflicting items?

A. No. He told me that he was only interested in
the T-shirts and apparel items.

Q. Are you aware of any further business dealings
with Velocity, LLC, after that time that the -- Sorry.

Let me ask that question again.
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Are you aware that the BAA had any future
business dealings after that time with Velocity, LLC?

A. I am not aware of any future business that the
BAA did with Velocity after that.

Q. And you testified earlier that currently there is
no business relationship of any kind between Velocity,
LLC, and the BAA.

A. That's correct.

Q. Does the BAA own any trademarks related to the

Boston Marathon?

A, Yes.
Q. Can you describe these trademarks?
A. These are -- There's a series of trademarks that

relate to the Boston Marathon name, logo, Boston Marathon
itself that -- Is this what you mean?

0. Yeah. Yeah.

A. Okay.

Q. This is the sort of descriptions I was going for.

A. Yes. The course map is -- is ours. The Johnny
Kelley statue image is ours. There's a -- There's a

number of marks that the Boston Athletic Association has

registered and owns.

0. And one of the marks owned by the BAA is the

phrase, quote, Boston Marathon, end quote. I think you
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just mentioned that, correct?

A. Yes. That's the Number 1 item.

Q. And would you say that the phrases, quote, Boston
Marathon, end quote, and the phrase, quote, Marathon
Monday, end quote, are similar to each other?

MR. BROSS: Objection, calls for lay opinion.

A. Yes. In my mind, Marathon Monday refers
specifically to the Boston Marathon.

Q. As the marketing and communications director of
the BAA, would you say that the participants in the BAA's
events, including the Boston Marathon, identify the Boston
Marathon with the BAA?

A, Yes.

0. And, again, as director of -- of communications
and marketing, would you say that the spectators of the
BAA's events, including the Boston Marathon, identify the
Boston Marathon with the BAA?

A. Yes.
MR. BROSS: Objection, calls for lay opinion.
BY MR. SEEVE:
0. And, again, you know, as director of
communications and marketing at the BAA, would you say
that the spectators of the BAA's events, including the

Boston Marathon, identify the term, quote, Marathon
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Monday, end quote, with the BAA?

A. Yes.
Q. And would you say that the spectators of the
BAA's events, including the Boston Marathon, identify the

term, quote, Marathon Monday, end quote, with the BAA?

A. Yes.

Q. And would you say that the purchasers of the
merchandise that BAA is associated with identify the term,
quote, Marathon Monday, end quote, with the BAA?

MR. BROSS: Objection, calls for lay opinion.

A. Yes.

Q. I'm putting in front of you a document that's
been marked as Exhibit 2.

MR. SEEVE: Here's some extra copies.

MR. BROSS: Thank you.

A. (Deponent viewing document) .

Q. Do you recognize Exhibit 27?

A. Yes. I recognize our course map and I -- Yes.
Q. I represent --

MR. BROSS: Just for a second, has this

document been produced to us before?

MR. SEEVE: It has not.

MR. BROSS: Objection, calls for lay opinion.

MR. BROSS: Objection, calls for lay opinion.
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MR. BROSS: Thank vyou.
BY MR. SEEVE:

Q. I represent that Exhibit 2 is an article printed
from the website bostinno.streetwise.co at the URL printed
at the top of Page 1 of Exhibit 2.

What is the title of the article in Exhibit 27

A. (Deponent viewing document). The Signs of
Marathon Monday.

0. In this title, what does the phrase Marathon
Monday refer to?

A. The Boston Marathon.

MR. BROSS: Objection, lacks foundation.

A. The -- Marathon Monday refers to the Boston
Marathon.

Q. And why -- why do you believe that Marathon
Monday in the title of the article in Exhibit 2 refers to
the Boston Marathon?

A. Because it's specifically describing the Boston
Marathon.

Q. And when you say, "it's specifically describing
the Boston Marathon," are you -- are you referring to the
article in Exhibit 27

A. Both the headline and the article.

Q. Thank you.
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And do you see under the title, The Signs of

Marathon Monday, there's a date?

A. (Deponent viewing document). Yes.

0. What 1s that date?

A. April 16th, 2011.

Q. So I'm going to ask you to put Exhibit 2 aside
for the moment.

A. (Deponent complying) .

Q. I'm going to put in front of you a document
that's been marked as Exhibit 3.

A (Deponent viewing document) .

Q Do you recognize Exhibit 3?

A. Yes.

0 What i1s Exhibit 37?

A. This is the Marathon Sports website, Marathon
Sports being a local retailer.

MR. SEEVE: And I just like to represent for
the record that this Exhibit 3 has been printed from the
website www.marathonsports.com at the URL that you can see
at the upper left of the first page of Exhibit 3.

BY MR. SEEVE:
Q. Can you take just a moment to scan through
this -- this marathonsports.com website that's in Exhibit

3 and let me know when you're --
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A, I have.

second to last on Page 1 of Exhibit 3, do you see that
that paragraph includes the phrase Marathon Monday?

A. (Deponent viewing document). Yes.

Q. And what does that phrase in the context of
Exhibit 3 refer to?

MR. BROSS: Objection, lay opinion testimony,

lacks foundation.

A. It refers unquestionably to the Boston Marathon.

Q. And why do you believe that it unquestionably
refers to the Boston Marathon?

A. Because Marathon Monday is synonymous with the
Boston Marathon.

Q. So if you could just put Exhibit 3 aside for the
moment, I'm going to put in front of you a document that's

been marked as Exhibit 4.

A. (Deponent viewing document) .
Q. Do you recognize Exhibit 4°7?
A. I recognize the Medford Patch's website.

MR. SEEVE: 1I'd just like to represent for
the record that Exhibit 4 is a web page that was printed
from the website medford.patch.com from the URL that is

located at the upper left-hand corner of the first page of

Q. And if you -- if you look at the paragraph that's
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Exhibit 4.
BY MR. SEEVE:

0. What is the title of the post in the website of
Exhibit 4°?

A. (Deponent viewing document). Marathon Monday
MBTA Schedule Includes Medford Bus Line Reroutes.

0. And in that title, you can see the phrase
Marathon Monday, correct?

A. Correct.

Q. And what does that phrase in the title of the
article in Exhibit 4 refer to?

MR. BROSS: Objection, lacks -- lay opinion

testimony, lacks foundation.

A. Refers to the Boston Marathon.

Q. And why do you believe that the title of the post
in Exhibit 4 refers to the Boston Marathon?

A. Because it's -- Because the article is describing
the reroutes for the Boston Marathon.

0. The title refers to the MBTA, correct?
Yes.
And the MBTA is -- Do you know what the MBTA is?
Yes, I do.
What is it?

The Massachusetts Bay Transportation Authority.
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Q. It's the transportation authority that's
responsible for transportation in the Boston area,
correct?

A. Correct.

Q. Thank you.

I'm just going to put in front of you now a
document that's been marked as Exhibit 5.
A. (Deponent viewing document) .
MR. BROSS: Thank you.
BY MR. SEEVE:

Q. Actually, see that the pages of Exhibit 5 are
actually out of order. Page 2 of 2, as you can see in the
upper right, was -- which is marked as the first page and
Page 1 of 2 is actually after that.

A. Okay. All right.

Q. So I'll refer to Page 1 of 2 here.

Do you recognize Page 1 of 2 of Exhibit 5?

A. (Deponent viewing document). I am familiar with
the cafepress.com website.

Q. And this is a website that's selling merchandise;

1s that correct?

A, That's correct.
0. And what merchandise is the website in Exhibit 5
selling?
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A. In this case, they are selling a T-shirt with a
graphic which includes the text Marathon Monday.

Q. And it might be kind of difficult to see, but
behind the text Marathon Monday, there's a graphic showing

a skyline; is that correct?

A. (Deponent viewing document). Yes.
Q. And do you recognize the skyline that's shown
there?

A. That's the Boston skyline with the Hancock and
the Prudential Buildings, so -- from the Cambridge side.
Q. In your opinion, this phrase Marathon Monday as
it appears on the front of this T-shirt, what does that
refer to?
MR. BROSS: Objection.

A. It's referring --

MR. BROSS: Lacks foundation and lay opinion

testimony.
A. It is referring to the Boston Marathon.
Q. And I'd like to direct your attention now to Page

2 of 2 of Exhibit 5. Do you see, in the upper left,
there's a little box with the phrase designed by?
A. (Deponent viewing document). Yes.

Q. Do you see that there's a date underneath the

phrase designed by?
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A Yes.
0. What 1s that date?
A. February 11, 2009.
0 Thank you.

I'm putting in front of you now a document that's
been marked as Exhibit 6.
A. (Deponent viewing document) .
MR. BROSS: Thank you.

BY MR. SEEVE:

Q. Do you recognize Exhibit 6?
A, I recognize it as a Google page.
Q. I represent that Exhibit 6 is a website that

represents a Google search of the phrase Marathon Monday.
Do you see the first search result --

(Deponent viewing document). Yes.

-- that's shown in the website of Exhibit 67?
Yes.

And what 1s that search result?

O ST © .

It's a search result from Urban Dictionary
searching Marathon Monday and it refers to the Boston

Marathon.

Q. Why -- Why do you think it refers to the Boston

Marathon?

A. It describes the -- The Marathon Monday
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description is the Boston Marathon.

Q. And is the description you're referring to the
description immediately under the link to Urban
Dictionary?

A. Yes.

Q. Can you read that description, please?

A. (Deponent viewing document). "Marathon Monday is

often considered among Bostonians as the greatest day of
each year. Falling on the third Monday of April, the
marathon provide," and it continues.

Q. Thank you.
And the second search result, do you see that?
(Deponent viewing document). Yes.

And what 1s that second search result?

o

From the BAA's own website.

Q. And it's a page entitled, Marathon Monday,
correct?

A. Yes.

Q. And that phrase, Marathon Monday, on the BAA's

own website is referring to the Boston Marathon; is that

correct?
A. That's correct.
Q. On the third search result, do you see where it

says, Boston Marathon, dash, Wikipedia, the free
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encyclopedia?

A. (Deponent viewing document). Yes.

Q. And do you know what this link is referring to?

A. The Boston Marathon description on Wikipedia
references the term Marathon Monday and how -- how we

refer to 1it.

Q. So in the -- Just so I can understand your answer
better, in the Wikipedia link titled Boston Marathon, it
mentions the phrase Marathon Monday, correct?

A. Correct.

MR. BROSS: Objection, leading.
BY MR. SEEVE:

0. And it's your understanding that this phrase,

Marathon Monday, refers to the Boston Marathon?
MR. BROSS: Objection, leading.

A. It absolutely refers to the Boston -- Marathon
Monday in the Wikipedia absolutely refers to the Boston
Marathon.

Q. Okay. Then down a little further on Page 1 of
Exhibit 6, do you see a link titled Videos for Marathon
Monday?

A. (Deponent viewing document). I do.

Q. And the first video that's linked there, you see
it's entitled, Marathon Monday Road Closures?

% E SQUIRE 800.211.DEPO (3376)

EsquireSolutions.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

JOHN FLEMING June 27, 2013
BOSTON ATHLETIC ASSOC vs. VELOCITY 36

A. Yes, I see that.

Q. And do you see that the URL corresponding to that
link has a website of www.myfoxboston.com?

A. (Deponent viewing document). Yes.

Q. In this link, what does the title -- Let me start
that question again.

In the title of this link, what does the phrase
Marathon Monday refer to, in your opinion?
MR. BROSS: Objection, lacks foundation.

A. It -- It refers to the Boston Marathon.

Q. Why do you think that's the case?

A. Because the URL -- the extended URL with Marathon
Monday is giving the road closures for the Boston
Marathon.

0. And right under the search box, again at the top
of this exhibit, you see in the search field the phrase,
quote, Marathon Monday, end quote?

A. (Deponent viewing document). At the very top?

Q. I'm sorry. To the -- To the right of the Google

logo.
A. Yes, in the search box.
Q. And do you see right under the search box --
A. Yes.
Q. -- the text, "About 288,000 results"?
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A. Yes.
Q. In your opinion -- Actually, I'm just going to

put aside Exhibit 6.
Moving on, I'm putting a document in front of you
that's been marked as Exhibit 7.
A. (Deponent viewing document) .
MR. BROSS: Thank you.
BY MR. SEEVE:
Q. Do you recognize the document that's been marked
as Exhibit 77?
A. I do not recognize this document.

MR. SEEVE: I would represent for the record
that this is a web page that has been printed out from the
website www.nosincererlove.com --

MR. BROSS: Objection to the document, lacks
foundation.

MR. SEEVE: -- at the URL that you can see at
the bottom of the page, of every page of Exhibit 7.

BY MR. SEEVE:
Q. What is the title of -- of this web page?
A. Marathon Monday Restaurants on the Boston
Marathon Route.
Q. Would you just take a second to skim the contents

of Exhibit 7 and let me know when you're done?
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A. (Deponent viewing document). Okay.

Q. What is the article in Exhibit 7 about?

MR. BROSS: Objection. The document speaks
for itself.

A. It's about restaurants on the Boston Marathon
route and making suggestions where people might want to
eat on race day, which is Marathon Monday.

Q. And the phrase Marathon Monday, as i1t appears in
the title, refers to race day?

MR. BROSS: Objection, lay opinion testimony,
lacks foundation.

A. Yes, it refers to race day, the Boston Marathon.

Q. Thank you.

Now, I'm putting in front of you a document

that's been marked as Exhibit 8.

A. (Deponent viewing document) .
Q. Do you recognize this document?
A. I do not recognize this document.

MR. SEEVE: I represent that this document is
a web page that has been printed out from the website
www.ameribev.org at the URL that is shown at the bottom of

every page.

MR. BROSS: Objection, lack -- to document,

lack of foundation.
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BY MR. SEEVE:
Q. What is the title of this post that you can see
in Exhibit 87
A. (Deponent viewing document). Marathon Monday.
Q. And if you can -- could, take just a step to skim

the contents of Exhibit 8 and let me know when you're

done.

A. (Deponent viewing document). Okay.

0. What does Exhibit 8 -- Let me start that question
again.

What is the subject of the article in Exhibit 8?
MR. BROSS: Objection, hearsay, lack of
foundation and calling for lay opinion testimony.
A. (Deponent viewing document). It's referencing
the fact that Marathon Monday is the day of the Boston

Marathon.

0. Do you believe that the term Marathon Monday, as
appears in the title, is referring to the Boston Marathon?
MR. BROSS: Objection, hearsay, lay opinion
testimony, lack of foundation.
A. It does refer to the Boston Marathon.
Q. I'm putting a document in front of you that's
marked Exhibit 9.

A. (Deponent viewing document) .
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Q. Do you recognize this document?
A. I do not recognize this document.

MR. SEEVE: I represent that this document is
a web page printed out from the website www.360prblog.com
at the URL printed at the bottom of every page of Exhibit
9.
MR. BROSS: Objection to document, lack of
foundation.
BY MR. SEEVE:
Q. Could you just take a moment to skim the contents
of Exhibit 9 and let me know when you're done?
A. (Deponent viewing document). Okay.
Q. What is the subject of the document that is
marked Exhibit 9?
MR. BROSS: Objection, hearsay, lack of
foundation and lay opinion testimony.
A. Marketing on Marathon Monday.
Q. And the term Marathon Monday, as you just used it
there, does that refer to the Boston Marathon?
MR. BROSS: Objection, hearsay, lay opinion
testimony, lack of foundation.
A. Yes. The article refers to how sponsors and
companies are receiving exposure at the Boston Marathon.

Q. And at the bottom of the first page of Exhibit 9,
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do you see a date?
A. (Deponent viewing document). Yes.
0. What 1s that date?
MR. BROSS: Objection, hearsay, lay opinion
testimony, lack of foundation.
A. July 26th, 2012.
Q. And just above that, do you see the phrase,
"Posted on April 21st, 2008"?
A. (Deponent viewing document). I do.
MR. BROSS: Objection, hearsay.
BY MR. SEEVE:
Q. I'm now putting in front of you a document that's
been marked Exhibit 10.
A. (Deponent viewing document) .
MR. BROSS: Thank you.
BY MR. SEEVE:
0. Do you recognize Exhibit 10°?
A. I do.
Q. What is Exhibit 10?
MR. BROSS: Objection, lay opinion testimony,
lack of foundation.
A. It is the Museum of Science's website.
Q. And what is the subject of the particular web

page from the Museum of Science's website that's shown in
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Exhibit 107?
MR. BROSS: Objection, hearsay.

A. (Deponent viewing document). The title on that
web page is Boston Marathon Week.

0. Do you see, in the second paragraph of the text
on Page 1 of Exhibit 10, the phrase Marathon Monday?

A. (Deponent viewing document). Yes.

MR. BROSS: Objection, hearsay.

A. I do see that.

Q. Based on your understanding of what this document
is about, what does that phrase Marathon Monday refer to
in the context of Exhibit 107

MR. BROSS: Objection, hearsay, lay opinion
testimony, lack of foundation.

A. It refers to the Boston Marathon.

Q. And why do you think -- Why do you think it
refers to the Boston Marathon?

MR. BROSS: Objection, hearsay, lay opinion
testimony.

A. Because it's specifically referring to the Boston
Marathon and encouraging people to look for the museum's
team of marathon runners.

0. And this website is about Boston Marathon week;

is that correct?
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A. That's correct.
MR. BROSS: Objection, leading, hearsay.
A. That's correct.
0. And when, based on this document, did Boston
Marathon week take place?
MR. BROSS: Objection, hearsay.
A. In the week leading up to and concluding with the
Boston Marathon.
Q. And do you see a section entitled Schedules near
the bottom of the page?
A. (Deponent viewing document). Yes, I do.
Q. And is the week leading to the -- Let me start
this again.
Do the dates shown beneath the word schedules
correspond to the week leading up to the Boston Marathon?

MR. BROSS: Objection, hearsay, lack of

foundation.
A. Yes. That schedule is Boston Marathon week.
0. And this Boston Marathon week is Boston Marathon

week 2012; is that correct?
MR. BROSS: Objection, hearsay.
A. Yes, that's correct.
Q. I'm putting in front of you a document that's

marked Exhibit 11.
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A. (Deponent viewing document) .
Q. Do you recognize Exhibit 11°7?
A. I do not recognize the website or the document.

I recognize the store in the image.

MR. SEEVE: I represent that this document is
a website that was printed out from the website
stylecarrot.com at the URL shown at the bottom of every
page --

MR. BROSS: Objection, lack of --

MR. SEEVE: -- of Exhibit 11.

MR. BROSS: Sorry. Didn't mean to
interrupt. Lack of foundation.

BY MR. SEEVE:

Q. Could you take a moment to skim through the
contents of Exhibit 11 and then let me know when you're
done?

A. (Deponent viewing document). Okay. I'm done.

Q. What is the subject of Exhibit 11°?

MR. BROSS: Objection, hearsay, lay opinion
testimony, lack of foundation.

A. The title 1s called Sneaker Alert, Marathon
Monday, and it is encouraging visitors to the website to
stop into the Puma store on Boston Marathon race day,

Marathon Monday.
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Q. In the first paragraph of Exhibit 11, do you see
that it refers to the Boston Marathon?

A. (Deponent viewing document). Yes.

Q. Does the phrase Marathon Monday in the title
correspond to the Boston Marathon here?

MR. BROSS: Objection, hearsay, lack of

foundation, lay opinion testimony.

A. Yes, the title refers to the Boston Marathon.

Q. I'm putting in front of you a document now that's

been marked Exhibit 12.
A. (Deponent viewing document) .
Q. Do you recognize Exhibit 12°?
A. I do not recognize Exhibit 12.
MR. SEEVE: I represent for the record that
Exhibit 12 is a web page that has been printed from the
website www.bostoncentral.com at the URL shown at the
bottom of every page of Exhibit 12.
MR. BROSS: Objection, lack of foundation.
BY MR. SEEVE:
Q. Can you take a moment to skim through Exhibit 12
and let me know when you're done?
A. (Deponent viewing document). Okay.

Q. What is the subject of Exhibit 12, in your

opinion?
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Monday brunch carbo-load?
MR. BROSS: Objection, hearsay, lay opinion,
lack of foundation.

A. Because Boston Marathoners traditionally and
customarily rely upon carbo-loading as a form of prerace
preparation to run in the Boston Marathon.

Q. When does the Marathon Monday brunch, according
to Exhibit 12, take place?

MR. BROSS: Objection, hearsay, lay opinion
testimony, lack of foundation.

A. (Deponent viewing document). It looks like

they're talking about a premarathon carbo-loading dinner

BOSTON ATHLETIC ASSOC vs. VELOCITY 46
MR. BROSS: Objection, hearsay.

A. It 1s a pre-Boston Marathon -- It's a pre-Boston
Marathon dinner, and they are using Marathon Monday
referring to the Boston Marathon.

Q. And you see how the title says, Carbo-load or --

MR. BROSS: Objection.
BY MR. SEEVE:

Q. -- Marathon Monday Brunch, correct?

MR. BROSS: Objection, hearsay, lack of
foundation.

A. (Deponent viewing document). Yes.

Q. In your opinion, why would they call the Marathon
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on April 18th, 2010.

Q. And April 18th is a Sunday; 1s that correct?

A. That's correct.

Q. And when was the Boston Marathon run in 2010°?

A. Monday, April 19th, 2010.

Q. So the day after the carbo-load or Marathon
Monday brunch, correct?

MR. BROSS: Objection, hearsay, lack of
foundation.

A. Yes. They had a preevent carbo-locad and then
they had a Marathon Monday brunch on that same day, Boston
Marathon race day, from ten to three p.m.

Q. I'm putting in front of you now a document that's
been marked as Exhibit 13. Do you recognize Exhibit 137

A. (Deponent viewing document). I do not recognize
Exhibit 13.

MR. SEEVE: I represent that Exhibit 13 is a
blog post that was printed out from the website
www.lindsayruns.com at the URL that's shown at the bottom
of every page of Exhibit 13.

MR. BROSS: Objection to the document, lack
of foundation.

BY MR. SEEVE:

Q. Could you take a quick moment to skim through the
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contents of Exhibit 13 and let me know when you're done?
A. (Deponent viewing document) . Okay.
Q. What is the title of the blog post --
A. Yes.
MR. BROSS: Objection, hearsay.
BY MR. SEEVE:
0. -- on Exhibit 13?
A. It is entitled, Marathon Monday.
Q. And what is the subject of this blog post?
MR. BROSS: Objection, hearsay, lay opinion
testimony, lack of foundation.
A. The subject is an individual's experience

surrounding the Boston Marathon --

Q. And in your opinion --
A. -- including registration.
Q. In your opinion, the title Marathon Monday, what

does that refer to?
MR. BROSS: Objection, hearsay, lay opinion
testimony, lack of foundation.
A. It refers to the Boston Marathon.
0. And immediately under the title, two lines down,
do you see the sentence, "Marathon Monday is synonymous
with the Boston Marathon"?

MR. BROSS: Objection, hearsay, lay opinion

%ESQUIRE 800.211.DEPO (3376)
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testimony, lack of foundation.
A. (Deponent viewing document). Yes, I do.
Q. Do you agree with this sentence in Exhibit 137
Do you agree that Marathon Monday is synonymous with the
Boston Marathon?
A. I do.
MR. BROSS: Objection, lay opinion testimony,
hearsay, lack of foundation.
A. Yes, I do agree.
MR. SEEVE: Let's take a break and go off the
record now.
(Recess taken) .
MR. SEEVE: Let's go back on.
BY MR. SEEVE:
Q. One more question about Exhibit 13 before I ask
you to put it aside.
Do you see immediately under the title there's a
date?
A. (Deponent viewing document). Yes.
0. And what 1s that date?
MR. BROSS: Objection, hearsay.
A. September 12, 2011.

Q. I'm putting in front of you now a document that's

been marked as Exhibit 14.
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A. (Deponent viewing document) .
Q. Do you recognize Exhibit 147
A. I do recognize Exhibit 14.

MR. SEEVE: 1 represent that Exhibit 14 is a
web page printed out from the website
www.urbandictionary.com at the URL located at the bottom
of every page of Exhibit 14.

MR. BROSS: Objection, lack of foundation.

BY MR. SEEVE:

Q. Can you take a moment to skim through Exhibit 14
and let me know when you're done?

A. (Deponent viewing document). Okay. I'm done.

Q. What are the contents of Exhibit 14 about?

MR. BROSS: Objection, hearsay, lack of
foundation.

A, It is the search for the term Marathon Monday,
and each description pulled is specific and refers to the
Boston Marathon.

Q. If you look at Definition 1 on the first page of
Exhibit 14, do you see the Numeral 1 next to the phrase
Marathon Monday?

A. (Deponent viewing document). Yes.

Q. Can you read the first paragraph of that

definition of Marathon Monday, please?
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A. Yes. "Marathon Monday is often considered among
Bostonians as the greatest day of each year. Falling on
the third Monday of April, the marathon provides a race as
a backdrop to the biggest day of drinking and legalized
hooky playing found anywhere in the country."

Q. The paragraph that you just read refers to a

marathon, correct?

MR. BROSS: Objection, hearsay, lack of

foundation.

A. Yes.

Q. What marathon, in your opinion, is it referring
to?

MR. BROSS: Objection, hearsay, lack of
foundation, lay opinion testimony.
A. It refers specifically to the Boston Marathon.
Q. Then if you look at the second definition of
Boston Marathon on the first page of Exhibit 14, next to
the Roman Numeral -- or sorry, next to the Arabic Numeral
2, do you see that?
A. (Deponent viewing document). Yes, I do.
Q. Can you read -- Can you read the -- the second
definition of Marathon Monday?
MR. BROSS: Objection, hearsay, lay opinion

testimony, lack of foundation.

é} ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

JOHN FLEMING June 27, 2013

BOSTON ATHLETIC ASSOC vs. VELOCITY 52

A. (Deponent viewing document). Sure. "Marathon
Monday: The greatest holiday and another reason why
Boston is the best city to go to school in."

Q. Thank you.

And this definition refers to Boston; 1s that
correct?
MR. BROSS: Objection, hearsay.
A. It does refer to Boston.
0. And why, in your opinion, does this definition of

Marathon Monday refer to Boston?
MR. BROSS: Objection, hearsay, lay opinion
testimony, lack of foundation.

A. Marathon Monday refers to the Boston Marathon.

0. And the third definition of Marathon Monday on
the first page of Exhibit 14, can you read that one?

A. Yes. "Marathon Monday: The third Monday in
April where college students in Massachusetts get the day
off due to the Boston Marathon and spend the entire day
drinking, often in public."

Q. Thank you.

And this definition refers explicitly to the
Boston Marathon; is that correct?
MR. BROSS: Objection, hearsay, lay opinion

testimony, lack of foundation.

éf;
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A. Yes, it specifically refers to the Boston
Marathon.

Q. And at the -- at the bottom right of the first

that correct?

testimony.
BY MR. SEEVE:
Q. Can you read that date?
A. March 22, 2012.

Q. Thank you.

this document or web page.

MR. BROSS: Sorry.

MR. BROSS: Objection --
A. (Deponent viewing document) .

MR. BROSS: -- hearsay,

A. (Deponent viewing document) .

MR. BROSS: Objection.

page and the other pages of Exhibit 14, there's a date; is

Correct.

lay opinion

I'm putting in front of you now a document marked

as Exhibit 15. Do you recognize Exhibit 157?

I do not recognize

MR. SEEVE: I represent that this document is
a poem that was printed out from the website
soundcloud.com at the URL located at the bottom --

MR. SEEVE: -- of every page --

MR. SEEVE: -- of Exhibit 15.
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MR. BROSS: Objection, lack of foundatiom.
Sorry.
BY MR. SEEVE:
0. What is the title of the poem shown in Exhibit
157
MR. BROSS: Objection, hearsay.
A. (Deponent viewing document). The title of the
poem is Marathon Monday.
Q. And if you could, just take a moment to read the
poem quickly to yourself and let me know when you're done.
A (Deponent viewing document) .
0. I know the text is small. I'm sorry about that.
A (Deponent viewing document). Okay.
0. Do you see, close to the top of the poem, in the
fifth line it refers to the Chinatown stop?
MR. BROSS: Objection, vague, hearsay.
A. (Deponent viewing document). I see that
reference.
0. And a few lines down refers to Haymarket. Do you

see that?
A. (Deponent viewing document). Yes.
MR. BROSS: Objection, hearsay.

BY MR. SEEVE:

0. And then the next line refers to Mass Ave.
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MR. BROSS: Objection, hearsay.
And can you just give me a minute to finish my
objection before you respond?
THE DEPONENT: Oh, sure.
MR. BROSS: Thank you.
BY MR. SEEVE:
Q. Sorry. In the next line down, do you see that it
refers to Mass Ave.?
MR. BROSS: Objection, hearsay.
A. (Deponent viewing document). Yes, I do.
Q. Do you recognize these places that this poem is
referring to?
MR. BROSS: Objection, hearsay, lay opinion
testimony, lack of foundation.
A. Yes, I do.
Q Where are they?
A. These are all places in Boston.
Q And the title Marathon Monday, in your opinion,
what does that refer to?
MR. BROSS: Objection, hearsay, lay opinion
testimony, lack of foundation.
A. Refers to the Boston Marathon.
Q. And why do you believe that it refers to the

Boston Marathon?
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MR. BROSS: Objection, hearsay, lay opinion
testimony, lack of foundation.

A. Because the Boston Marathon is Marathon Monday.

Q. I'm putting in front of you now a document that's
been marked as Exhibit 16. Do you recognize this
document?

A. (Deponent viewing document). I am familiar with
the Smithsonian, but I am not familiar with this website,
web page.

MR. SEEVE: I represent that Exhibit 16 is a
document that was printed from the website
blog.smithsonianstudenttravel.com at the URL that's
located at the bottom of every page of Exhibit 16.

MR. BROSS: Objection, lack of foundation.

BY MR. SEEVE:

Q. Could you take just a second to skim through
Exhibit 16 and let me know when you're finished?

A. (Deponent viewing document). Okay. I've read
it.

Q. What 1s the subject of the document in Exhibit
157

MR. BROSS: Objection, hearsay, lack of

foundation, lay opinion testimony.
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BY MR. SEEVE:
0. I'm sorry, I think I might have said Exhibit 15
and I meant Exhibit 16. Let me ask that question again.
What is the subject of Exhibit 167
MR. BROSS: Objection, hearsay, lack of
foundation, lay opinion testimony.

A. The title is Boston's Marathon Monday, and the
post and text refers to the Boston Marathon and gives some
history of the Patriot's Day holiday, which is the day on
which the Boston Marathon occurs, the third Monday in
April, Marathon Monday.

0. And immediately below the title, do you see a
date?

A. (Deponent viewing document). Yes.

0. And can you read that date?

MR. BROSS: Objection, hearsay, lack of
foundation.

A. Yes. April 20, 2010.

0. I've put in front of you a document -- a document
that's been marked as Exhibit 17. And do you recognize
this document?

A. (Deponent viewing document). I am familiar with

the Puma website generally.

MR. SEEVE: I represent that Exhibit 17 is a
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document that was printed out from the website
www.puma.com at the URL that appears at the bottom of
every page of Exhibit 17.
MR. BROSS: Objection, lack of foundation.
BY MR. SEEVE:
Q. Could you take just a brief second to skim
through Exhibit 17 and familiarize yourself with its

contents, and let me know when you're done?

A. (Deponent viewing document). Okay. I have read
it.
Q. Thanks.
On the front page of Exhibit 17, do you see a
title?
A. (Deponent viewing document). Yes.

Q. Can you read that title?
A. Yes. It is, Are you ready for the -- sorry. Are
you ready for Marathon Monday?

Q. And what is the subject of Exhibit 17, in your

view?
MR. BROSS: Objection, hearsay, lack of
foundation.
A. (Deponent viewing document). It is a description

of Marathon Monday in Boston, which is Boston Marathon

race day.
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0. And in the title of Exhibit 17, what do you think
the term Marathon Monday refers to?

MR. BROSS: Objection, hearsay, lack of
foundation, calls for lay opinion testimony.

A. It's referring to the Boston Marathon.

0. I've put in front of you a document that's been
marked as Exhibit 18.

A. (Deponent viewing document) .

Q. Do you recognize Exhibit 187

A. I am generally familiar with the MGH website.

MR. SEEVE: I would represent for the record
that Exhibit 18 is a document that was printed out from
the website www2.massgeneral.org at the URL that appears
at the top of every page of Exhibit 18.

MR. BROSS: Objection to document, lack of
foundation.

BY MR. SEEVE:

Q. Could you take just a second to skim through
Exhibit 18, familiarize yourself with its contents and let
me know when you're done?

A. (Deponent viewing document). Okay. Yes.

Q. What is the subject of Exhibit 18?

MR. BROSS: Objection, hearsay, lay opinion
testimony, lack of foundation.
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A. (Deponent viewing document). It is entitled,
MGHers gear up for Marathon Monday, and the text refers to
a participant in the Boston Marathon raising money to help
with cancer research.

0. At the left side of Page 1 of Exhibit 18, just
underneath the shield that says MGH, do you see a date?

MR. BROSS: Objection, hearsay.

A. (Deponent viewing document). Yes.

Q. What is that date?

MR. BROSS: Objection, hearsay.

A. April 16, 1999.

Q. I'm putting in front of you now a document that's
been marked as Exhibit 20 -- I'm sorry, a document that's
been marked as Exhibit 19. Do you recognize this
document?

A. (Deponent viewing document). I do not recognize
this document.

MR. SEEVE: I represent that this document --
excuse me.
I represent that this document is a website that
has been printed out from the Google News website.
MR. BROSS: Objection, lack of foundation.
BY MR. SEEVE:

Q. Do you see right under the logo, Google News, the
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phrase Daytona Beach Morning Journal?
MR. BROSS: Objection, hearsay, lack of
foundation.
A. (Deponent viewing document). Yes.
Q. And to the right of that, do you see a date?
MR. BROSS: Objection, hearsay.
A. (Deponent viewing document). Yes.
Q. What is that date?
MR. BROSS: Objection, hearsay.
A. (Deponent viewing document). April 19, 1970.
MR. SEEVE: I represent to you that the
newspaper article that appears below that date is a
newspaper article that appeared in the Daytona Beach
Morning Journal on that date, April 19th, 1970.
MR. BROSS: Objection, lack of foundation,
leading -- leading the witness.
BY MR. SEEVE:
Q. Do you see that newspaper article?
A. (Deponent viewing document). I do.
Q. And what is the title of that newspaper article?
MR. BROSS: Objection, hearsay.
A. (Deponent viewing document). Boston Marathon
Set.
Q. If you could, take just a second to skim through
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that newspaper article, familiarize yourself with its
contents and let me know when you're done.
A. (Deponent viewing document). Okay.
Q. What is the subject of the newspaper article in
Exhibit 19°?
MR. BROSS: Objection, hearsay, lack of
foundation, lay opinion testimony.
A. The article is a Boston Marathon preview.
0. And do you see, in the first paragraph of the
article, the phrase Marathon Monday --
MR. BROSS: Objection, hearsay.

BY MR. SEEVE:

0. -- at the very end of the paragraph?
A. (Deponent viewing document). I do.
Q. To what does this phrase refer, in your opinion?

MR. BROSS: Objection, hearsay, lack of
foundation, calls for lay opinion testimony.
A. Refers to the Boston Marathon.
Q. I'm putting in front of you now a document that's

been marked as Exhibit 20.

A. (Deponent viewing document) .
Q. Do you recognize Exhibit 207
A. I recognize the Star-Bulletin. I do not

recognize the specific article.

- ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

JOHN FLEMING June 27, 2013
BOSTON ATHLETIC ASSOC vs. VELOCITY 63

MR. BROSS: Sorry. If I can interrupt for a
second, has -- and this refers back to Document 19 and 20,
have these documents been produced to us?

MR. SEEVE: They have not.

MR. BROSS: Okay.

BY MR. SEEVE:
Q. If you could, take just a second to skim through

the contents of Exhibit 20, familiarize yourself with its

contents and let me know when you're done, please.

A. (Deponent viewing document). Okay.
Q. What is the subject, in your view, of this
document?

MR. BROSS: Objection, hearsay, lack of
foundation, calls for lay opinion testimony.

A. The subject is a group of participants in the
Boston Marathon from Hawaii being welcomed at the start of
the Boston Marathon by a particular individual who opened
up his store to them.

MR. SEEVE: I represent to you that this
document is an article from the Honolulu Star-Bulletin
printed out from the website archives.starbulletin.com
from the URL that can be found at the top of every page of

Exhibit 20.

MR. BROSS: Objection, lack of foundation to
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the document.
BY MR. SEEVE:
0. Do you see, at the bottom of Page 3 of 4 in the
second paragraph from the bottom, the sentence,
"Temperatures are expected to rise into the high 50s on

Marathon Monday"?

MR. BROSS: Objection, hearsay, lack of

foundation.
A. (Deponent viewing document). I do.
Q. And in this sentence, to what does the phrase

Marathon Monday refer?
MR. BROSS: Objection, hearsay, lack of
foundation, calls for lay opinion testimony.
A. Marathon Monday refers to the Boston Marathon.
Q. Sorry. Actually before we put Exhibit 20 aside,
on Page 4 of 4 of Exhibit 20, near the bottom of the page
do you see a copyright date?

MR. BROSS: Objection, hearsay.

A. (Deponent viewing document). Yes.
Q. And can you read that date?

A. (Deponent viewing document). 1997.
Q. Thanks.

Now, I'm putting in front of you a document

that's been marked as Exhibit 21. Do you recognize
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Exhibit 217?

A. (Deponent viewing document). I do recognize the
Tufts University president's web page generally.

MR. SEEVE: I represent that this is a
message from the president of Tufts that was printed from
the website president.tufts.edu at the URL that can be
found at the top of every page of Exhibit 21.

MR. BROSS: Objection, lack of foundation to
the document.

BY MR. SEEVE:

Q. Could you take a moment to skim through Exhibit
21 and familiarize yourself with its contents? Let me
know when you're done.

A. (Deponent viewing document). Okay.

Q. What is the subject of Exhibit 21°7?

MR. BROSS: Objection, hearsay, lack of
foundation, calls for lay opinion testimony.

A. It is a letter from the Tufts University
president encouraging support, and fundraising support as
well, for members running on behalf of the team, the Tufts
marathon team at the Boston Marathon.

Q. And do you see in the first paragraph of the
text, Exhibit 21, is the sentence, "Once again, a Tufts

team will be lining up with more than 20,000 runners in
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Hopkinton on Marathon Monday"?

MR. BROSS: Objection, hearsay, lack of

foundation.
A. (Deponent viewing document). Yes, I do.
Q. And the term Marathon Monday in that sentence, to

what does that term refer?
MR. BROSS: Objection, hearsay, lack of
foundation, calls for lay opinion testimony.
A. Marathon Monday refers to the Boston Marathon.
Q. And just above that paragraph, above the
salutation, do you see a date?
MR. BROSS: Objection, hearsay.
A. (Deponent viewing document). Yes.
Q. And what is that date?
MR. BROSS: Objection, hearsay.
A. October 3, 2003.
Q. Thank you.
I'm putting in front of you now a document that's

been marked as Exhibit 22.

A. (Deponent viewing document) .
Q. Do you recognize Exhibit 227
A. I do not recognize this specific article. I am

generally familiar with the Melrose newspaper's website.

MR. SEEVE: I represent to you that this is

£
o
=
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an article printed from the website
melrosemirror.media.mit.edu at the URL that can be found
at the top of every page of Exhibit 22.
MR. BROSS: Objection, lack of foundation to
the document.
BY MR. SEEVE:

Q. Can you take a moment to skim through the
document, Exhibit 22, and familiarize yourself with its
contents and let me know when you're done?

A. (Deponent viewing document). Okay.

Q. What is the subject of Exhibit 22?

MR. BROSS: Objection, hearsay, lack of
foundation.

A. It is a former Boston Marathon champion's -- a
recount of his victory at the Boston Marathon in 1941.

Q. Do you see in the first sentence of this article
the phrase, "Marathon Monday will always be special to
Medford milkman Joe Smith" --

MR. BROSS: Objection.
BY MR. SEEVE:

0. -- "who captured the Boston Marathon,
parentheses, BAA, end parentheses, title as a member of
the North Medford Club"?

MR. BROSS: Objection, hearsay, lack of
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foundation.

A. (Deponent viewing document). Yes.

Q. In your view, what does the term Marathon Monday

in that sentence refer to?
MR. BROSS: Objection, hearsay, lack of
foundation, calls for lay opinion testimony.

A. It refers to the Boston Marathon.

Q. And in the next paragraph, do you see it starts
with the phrase, "The day of the BAA marathon, dash,
1942"?

MR. BROSS: Objection, hearsay.

A. (Deponent viewing document). Yes.

Q. And that phrase, BAA marathon, what does that
refer to?

MR. BROSS: Objection, hearsay, lack of
foundation, calls for lay opinion testimony.

. The BAA marathon is, 1in fact, the Boston
Marathon.

0. And on Page 2 of Exhibit 22, near the bottom,
just below a picture entitled Isabel Joe-Smith, do you see
a date?

MR. BROSS: Objection, hearsay.

A. (Deponent viewing document). Yes.

0. And what 1s that date?
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MR. BROSS: Objection, hearsay.
A. May 7th, 2004.
Q. I'm putting in front of you now a document that's
been marked Exhibit 23. Do you recognize Exhibit 237
A. (Deponent viewing document). I am familiar with
the Harvard University website. I'm not familiar with
this specific web page.

MR. SEEVE: I represent that Exhibit 23 is a
web page that was printed from www.news.harvard.edu at the
URL that appears at the top of Page 1 of Exhibit 23.

MR. BROSS: Objection, lack of foundation to
the document.

BY MR. SEEVE:
0. Can you take just a second to skim document --
Excuse me.
Can you take just a second to skim Exhibit 23,
familiarize yourself with its contents and let me know

when you're done?

A. (Deponent viewing document). Okay.

Q. Do you see on the right side of the picture in
the middle of the page is the -- the phrase Marathon
Monday?

MR. BROSS: Objection, hearsay.

A. (Deponent viewing document). Yes.

=
=
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Q. And right under that phrase, do you see the
sentence, "Brian Stevenson, '01l, takes a rest on his
Lowell House dorm room couch after running the Boston
Marathon on Monday as a bandit, a term used for
unregistered runners"?

A. (Deponent viewing document). Yes, I do.

Q. And in your opinion, the phrase Marathon Monday
as i1t appears above that sentence, what does that refer
to?

MR. BROSS: Objection, hearsay, lack of

foundation, calls for lay opinion testimony.

A. Marathon Monday is referring to the Boston
Marathon.
Q. And just above -- I'm sorry, just below the

Harvard University Gazette logo, do you see a date?
MR. BROSS: Sorry. Objection, hearsay.
A (Deponent viewing document). Yes.
Q. And can you read that date?
A April 19, 2001.
Q
been marked as Exhibit 24.
A. (Deponent viewing document) .

Q. Do you recognize Exhibit 24°7?

A. I do not.

I'm putting in front of you a document now that's

£3ESQUIRE
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Q. Can you take just a second to skim through
Exhibit 24 and familiarize yourself with its contents?

Let me know when you're done.

A. (Deponent viewing document). Okay.

MR. SEEVE: I represent to you that Exhibit
Number 24 is a web page that I printed out from
bostonist.com at the URL that's located at the top of both
pages of Exhibit 24.
MR. BROSS: Objection, lack of foundation to
the document.
BY MR. SEEVE:
Q. What's the subject of the document in Exhibit 247?
MR. BROSS: Objection, hearsay, lack of
foundation to the document, calls for lay opinion
testimony.

A. (Deponent viewing document). The post or article
is called, "Marathon Monday Plans," and refers to how a
few people will spectate at the Boston Marathon on
Marathon Monday.

Q. And in your view, the phrase Marathon Monday and
the title Marathon Monday Plans, what does that term refer
to?

MR. BROSS: Objection, hearsay, lack of

foundation, calls for lay opinion testimony.

_
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A.

Q.

A.

Q.

that has
A.
Q.
A.
Q.
A.

Q.

A.

Q.
A
Q.
A
Q

Refers to the Boston Marathon.

And in the URL that you can see at the top of the

page, there's a date; 1s that correct?

MR. BROSS: Objection, hearsay.
(Deponent viewing document). That is correct.
What is that date?
MR. BROSS: Objection, hearsay.
April 16, 2006.
Now, I'm going to put in front of you a document
been marked Exhibit 25.
(Deponent viewing document) .
Do you recognize this document?
I do recognize this document.
What is this document?
MR. BROSS: Objection, hearsay.
This is the menu at Finagle a Bagel restaurants.

Specifically, it's a photograph of the Finagle a

Bagel menu; is that correct?

That -- That is correct.

And do you know who took this photograph?
Yes, I do.

Who took this photograph?

I took this photograph.

Do you remember when you took this photograph?
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EJ’I'C)D’IOTP‘

Q.
Finagle
Monday?

A.

Q.

opinion
A.

created

A.

Q.

I do remember.

When did you take the photograph?
Approximately 12 months ago, approximately.
So in roughly June of 2012; is that right?
Roughly.

Do you see, at the very bottom of the menu of

a Bagel in this photograph, the phrase Marathon

(Deponent viewing document). Yes.
And in your view, what does that phrase refer to?
MR. BROSS: Objection, hearsay, calls for lay

testimony.

The menu item Marathon Monday is a breakfast item
to refer to the Boston Marathon.

Where was this photo taken?

At the Finagle a Bagel on Route 9 in Brookline.
Brookline is in Boston; is that correct?

It's a town adjacent to Boston.

And do you see the menu item Marathon Monday is

described as cholesterol-free eggs, tomato, ham, two grams

per serving fat, and lite scallion cream cheese on a

hundred percent whole wheat bagel?

A.

Q.

Yes.

I'm going to ask you to just speculate as to why
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that menu item might be called Marathon Monday.

MR. BROSS: Objection, hearsay, lay opinion
testimony, lack of foundation.

A. It's a healthy item -- a more healthy item,
compared to Finagle a Bagel's other offerings, that would
be attractive to health-conscious consumers and would
create a connotation to the Boston Marathon, a positive
connotation.

MR. SEEVE: So we've been going, I think, for
almost an hour. Let's take another -- another break and
go off the record.

(Recess taken) .

MR. SEEVE: Let's go back on.

BY MR. SEEVE:
Q. Earlier, vyou testified that you're the director

of communications and marketing at the BAA; is that

correct?
A. Correct.
Q. And what do your job responsibilities as director

of communications and marketing at the BAA entail?

A. I'm in charge of licensing, sponsorships,
marketing activities, media, internal/external
communications, graphics design, IP enforcement. Those

are among my responsibilities.

o
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Q. And just focusing on the marketing aspect of your
job, what specifically do you do with regard to marketing
for the BAA?

A. I'm responsible for the BAA and Boston Marathon
presentation, image, how we project, how we're perceived,
creating programs of value that add to the participants'
experience, the community's experience, families of
participants' experience, spectators' experience, among
other things.

Q. What tools do you use to assess the perception of
the BAA and its -- its related marks? For example, do you
use surveys?

MR. BROSS: Objection, compound, vague.
(Telephone interruption).

A. We do and we have used surveys after the Boston
Marathon on occasion. We can also measure our success and
activity and create a barometer with the value of rights
fees, sponsorships, incoming inquiries from people who
want to associate themselves or companies that want to
align themselves with our organization, our events,
especially our main event, the Boston Marathon.

Q. And what other types of market research, 1if any,

do you do as director of communications and marketing for

the BAA?

ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

JOHN FLEMING June 27, 2013
BOSTON ATHLETIC ASSOC vs. VELOCITY 76

A. We might undertake valuation studies, which is a
measurement of impressions, impact, reach, whether it be
from on-site observers, participants or viewers, things of
that nature.

Q. And when it comes to the communications aspect of
your job, can you describe that?

A. Sure. I'm responsible for creating public
relations plans and implementing them, media relations
plans, implementing them, community relations plans
including community outreach, implementing them, being
proactive, also being reactive, depending upon time of the
yvear and what may be happening with our events and
organization, create the collateral materials responsible
for social media, responsible for the websites, social
media accounts, and generally how the organization is
viewed locally, nationally, internationally, both by the
general public and a more vertical-interested person.

Q. For how long have your job responsibilities
involved the perception -- public perception of the BAA?

A. I would say that since I've been with the
organization for more than two decades, very conscious as
to how the organization and the main event, Boston
Marathon, is perceived. That goes along with the media

relations aspect which I -- which is the area in which I
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started.
Q. In the course of your work, do you personally use

the term Marathon Monday ever?

A. I do.

Q. And what do you generally mean when you refer to
Marathon Monday?

MR. BROSS: Objection, vague.

A. When we -- When I or any other staff member are
referring to it, it's specifically the Boston Marathon.

Q. And in the course of your business, do you ever
use the term Marathon Monday to mean something other than
the Boston Marathon or the day of the Boston Marathon?

MR. BROSS: Objection, vague and ambiguous.

A. No. When we are talking about the Boston
Marathon -- When we're talking about Marathon Monday,
we're talking about the Boston Marathon.

Q. And in your position as director of
communications and marketing, is it your view that it's
generally understood that the term Marathon Monday refers
to the Boston Marathon?

MR. BROSS: Objection, lay opinion testimony.

A, Marathon Monday does refer to the Boston
Marathon.
Q. Have you heard the term Marathon Monday used by
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customers and participants in BAA events?
MR. BROSS: Objection, hearsay.

A. Yes, often.

Q. And when those customers and participants in the
BAA events use the term Marathon Monday, what do they
mean?

MR. BROSS: Objection, hearsay, calls for lay
opinion testimony.

A. They're referring to the Boston Marathon.

0. To the best of your ability, can you estimate the
number of times per week that, in the course of your job,
you either use or hear the term Marathon Monday?

A. Many. I would estimate several to more than
several times a week; almost daily.

Q. So more than a hundred times a year, for example?

MR. BROSS: Objection, leading.

A. Yes. Several times a week would be more than a
hundred times a year.

0. And has the use of Marathon Monday remained
steady throughout your tenure at the BAA?

A. Yes. We -- That's a constant. It's a constant
to refer to the Boston Marathon as Marathon Monday.

Q. Is it a constant within the organization? Let me

ask that a better way.
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Employees of the BAA, during your tenure at the
BAA, have consistently used the term Marathon Monday to
refer to the Boston Marathon; is that correct?

A That is correct.

Q. And customers and purchasers of BAA merchandise,
during your tenure at the BAA, have consistently used the
term Marathon Monday to refer to the Boston Marathon; is
that correct?

MR. BROSS: Objection, hearsay, calls for lay
opinion testimony.

A. Yes. Participants in our races, when using the
term Marathon Monday, are talking about the Boston
Marathon.

Q. And in the context of the market research that
you do as part of your job as director of communications
and marketing for the BAA, have you ever come across a
time when the term Marathon Monday is being used to mean
something totally separate from the Boston Marathon?

MR. BROSS: Objection, vague, ambiguous.

A. Can you repeat that question?

Q. During your market research at the BAA, have you
ever heard the term Marathon Monday used to mean something
other than the Boston Marathon?

MR. BROSS: Objection, vague and ambiguous.

_
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A. Well, if we are doing the research, then it's in
reference to the Boston Marathon.
Q. At what address do you currently reside?
A. Home residence?
Q. Yes.
A. 4B Allen, A-L-L-E-N, Street 1in Natick,
Massachusetts.
0. And what's the address of your workplace?
A. 40, four, zero, Trinity Place, Fourth Floor,
Boston, Mass. 02116.
MR. SEEVE: Let's take a very brief break.
Go off the record.
(Discussion off the record).
MR. SEEVE: Let's go back on.
I have no further questions. Thank you.
THE DEPONENT: Thank vyou.
(Lunch break) .
(Exhibit-26, Opposer's Response to
Applicant's First Set of Interrogatories; Exhibit-27,
Verification for First Set of Interrogatories; Exhibit-28,
Opposer's Response to Applicant's Second Set of
Interrogatories; Exhibit-29, Verification for Second Set
of Interrogatories; Exhibit-30, Notice of Opposition;
Exhibit-31, Email dated 11/11/11, marked for
o ESQUIRE 800.211.DEPO (3376)
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identification) .
MR. BROSS: Go back on the record.
THE DEPONENT: Sure.
MR. BROSS: Everybody ready?
THE DEPONENT: Yes.
EXAMINATION
BY-MR.BROSS:

0. Okay. Hi. We formally met before. 1I'm Mark
Bross. I represent the applicant, Velocity, in this
matter.

Just a reminder, you're still under oath even
though we've come back from lunch. I just have a few
follow-up questions based on your testimony earlier, and
also I have a few housekeeping things I just want to
clarify and take care of just because of some of the
things that happened, just in the way things were done in
the case.

This is the first. I'm giving you right now a

document marked Exhibit 26.

A. (Deponent viewing document) .

Q. And while we're there, might as well do also
Exhibit 27.

A. (Deponent viewing document) .

Q. And that highlighting on the top of Exhibit 27 is
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just my own highlighting so -- sorry about that. It just
happens to be the one that got marked.
Let's start with Exhibit 26. Do you recognize

this document?

A. I do.

Q. Okay. And what is it, please? Can you identify
it for the record?

A. It is the Opposer's Response to Applicant's First
Set of Interrogatories, the Preliminary Statement.

Q. Okay. And it contains more than preliminary
statement, doesn't it?

MR. SEEVE: Objection.

A. (Deponent viewing document). What do you mean?

Q. Well, you just said preliminary statement.

A. Oh, okay.

Q. There's more to this --

A. Oh, I'm sorry.

Q. -- document than just a preliminary statement,
correct?

A. I should have said it's the opposer's response to

applicant's first set of interrogatories.
Q. That's fine. I just want to make sure --

A. Got 1it.

0. -- for the record, it's clear that it's the
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entire responses to the interrogatories, correct?
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A.

Q.

A. That's correct.

0 And have you seen this document before?

A I have.

Q. And have you read it?

A I have.

Q Okay. If you flip to Page 22 of this document,
you see the verification page is blank; is that correct?

A. (Deponent viewing document). That is correct.

Q. Okay. As part of the interrogatory responses,

you were supposed to sign these interrogatories responses,
but apparently something got mixed up and you did not, at

the time we got them; is that correct?

At the time in May?

Yes.

So the document attached to Exhibit 26, the

verification 1is blank --

A. Yes.

Q. -- right?

A. Yes, 1t is.

Q. Okay. Now, please take a look at Exhibit 27.
A. (Deponent viewing document). Yes.

Q. Okay. Do you recognize that document?

A. I do.
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Q. Okay. And what is it?

A. This is the verification page, I believe.

Q. Okay. 1Is that the verification page that belongs

in connection with Document 26°7?
A. (Deponent viewing document). Yes, it is.
Q Okay. And is that your signature?
A. Yes, 1t is.
Q Okay. Thank you.

Oh, and I guess one other question. So there's
nothing -- Is there anything in your testimony today that
changed or altered any of the responses to the first set
of interrogatories?

A. There is not.
Q. Okay. Thank you.

Okay. I'm giving to you now a document, Exhibit
Number 28 and Exhibit Number 29.

A. (Deponent viewing document) .
MR. BROSS: And here's one for you as well.
MR. SEEVE: Thank vyou.
BY MR. BROSS:
Q. Okay. And 28. Here's 29.

Do you recognize the document that has been

marked Exhibit 28?

A. I do.
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Q. Can you identify that document, please?
A. Yes. It 1s the opposer's response to applicant's

second set of interrogatories.
Q. Okay. Have you seen this document before?
A. I have.

0. Okay. Can you turn to Page 117

A. (Deponent complying). Yes.

Q. Oh, and do you see that the verification is
blank?

A. (Deponent viewing document). I do.

Q. Okay. And if you turn to document -- to Exhibit

Number 29, do you recognize that document?

A. (Deponent viewing document). I do.

0. Is that the verification that was supposed to go
with Exhibit 287

A. That is correct.

Q. Okay. And is that your signature?

A. Yes, 1t 1is.

Q. Okay. 1Is there anything in the deposition today
that has altered your responses to the interrogatories?

A. There is not.

Q. Okay. Thank you.

Okay. Now, I want to follow up a little more

with respect to some of your testimony. In particular, I
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want to follow up with the testimony -- or do you remember
testifying that the phrase or the description Marathon
Monday -- Monday is synonymous with the Boston Marathon?
Was that your testimony earlier?

A. Yes.

Q. Okay. And what was the basis for that
testimony? What's the basis for your opinion?

A. The basis of my opinion is that the Boston
Marathon is, in fact, synonymous with Marathon Monday and
vice versa since, when you say Marathon Monday or anybody
thinks of Marathon Monday, they think of the Boston
Marathon.

Q. Okay. And how did you arrive at that opinion or
how did you come to that determination?

A. Through my years of experience and being
extremely familiar with the event, the Boston Marathon.

Q. Okay. So your years of experience being familiar
with the event. So I guess I don't see how -- How does
that translate into that knowledge?

MR. SEEVE: Objection.
BY MR. BROSS:

0. What about your experience has led you to believe

it, the phrase?

A. I -- I am intimately knowledgeable, I believe,
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and an expert, I believe, on the Boston Marathon, and
Marathon Monday is commonly used to refer to the Boston
Marathon.

Q. Have you taken any polls?

MR. SEEVE: Objection.
We have not done a survey on that term.

Have you done any other kind of research?

> o

No.

Q. Have you any experience with other cities across

the country?

MR. SEEVE: Objection.

A. What do you mean with other cities?
Q. Well, so you're experienced with the Boston
Marathon.

A. Mm-hmm.

Q. Have you talked to people in New York regarding
the phrase Marathon Monday?

A. No.

Q. What about Chicago?

A. I havé not -- I have not.

Q. Okay. So -- But is your testimony that anyone
who uses the phrase Marathon Monday anywhere in the
country is referring to the Boston Marathon?

MR. SEEVE: Objection, mischaracterizes
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testimony.

A. Could you repeat the question?

Q. Yes. 1Is it your testimony that the phrase
Marathon Monday, if it's used by anyone in the country,
it's synonymous, refers to the Boston Marathon?

A. I believe that when people refer to Marathon
Monday, they are speaking about the Boston Marathon and
referring to the Boston Marathon.

Q. Anywhere in the United States?

MR. SEEVE: Objection.

A. I -- I'm not quite sure if that's -- if you're
asking is that my testimony or is that what I believe.

Q. I'm asking you is it your testimony -- and, I
guess, 1if that's what you believe.

A. Yes, I believe.

Q Okay.

A. That is my belief.

Q And is that your testimony?

A If that -- If -- If my testimony is my belief,
then yes. Does that make sense?

Q. Not really. I guess I'm trying to -- I guess I'm
trying to get at what your -- When you claim that the
Marathon Monday is synonymous with the Boston Marathon --

A. Yes.

i
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Q. -- what are you saying?
A That Marathon Monday refers to the Boston

Marathon is my testimony.

Q. Okay. All right. So I'm asking you, is that
true for anybody in the United States?

A. I don't know.

Q. Okay. ©So you -- So is it true for anybody --
Well, other than you, is it true for anybody?

MR. SEEVE: Objection.

A. T believe that to be true, but I'm testifying for
myself and I'm representing, I believe, my own testimony.
Q. Okay. But you're not representing as to what

anybody else means by the phrase Marathon Monday?

A. I am a representative of many other than myself
who I believe Marathon Monday means the Boston Marathon.

Q. Okay. But I mean -- So who are these people that
you represent?

A. Those from all over the country, world, runners,
nonrunners alike.

Q. Okay. But now, I guess -- I guess I'm unclear
how to reconcile that with your testimony that it's not --
that you're not willing to say that that's synonymous all
over the country.

A. I am willing to say that.

o

w
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Q. Okay. So your testimony now is that Marathon
Monday i1s -- Marathon Monday is synonymous with the Boston
Marathon anywhere in the country?

MR. SEEVE: Objection.

A. Yes.

Q. And that if somebody says Marathon Monday, they
are necessarily referring to the Boston Marathon?

MR. SEEVE: Objection.

A. I believe that would be the case.

Q. Okay. And you're saying that without any
evidence as to what people across the country would be
saying?

MR. SEEVE: Objection. Mischaracterizes
witness's testimony. Calls for speculation.

A. Can you repeat the question?

Q. Yes. Are you saying that -- What is your
evidence for that claim?

MR. SEEVE: Objection.

A. The evidence is that I believe Marathon Monday is
a term so closely associated with the Boston Marathon that
that would be true.

Q. So somebody in New York who says Marathon Monday
is referring to the Boston Marathon?

MR. SEEVE: Objection.
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A. I believe that would be the case.

Q. Okay. I'm presenting to you Exhibit 30.

A. (Deponent viewing document) .

MR. SEEVE: Thank you.
BY MR. BROSS:

Q Do you recognize this document?

A (Deponent viewing document). Yes.

0. Can you identify it for the record, please?

A This is the notice of opposition.

Q For what? Can you -- Can you continue as to what
it is, please?

A. (Deponent viewing document). Opposition to the
applicant, Velocity.

Q. Okay. So it's the opposition in this matter --

A. Yes, it is.

Q. -- regarding the use of the Marathon Monday
trademark --
A. That is correct.
Q. -- correct? Okay.
Can you please take a look at -- And you have

seen this document before?
A. Yes.
Q. Okay. Can you please take a look at Exhibit A --

A. (Deponent viewing document) .

£
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Q. -- which is attached to this document? Doesn't
have a page number.

A. (Deponent viewing document). Okay.

0. Okay. Actually, so -- Before we get there, so --

so this notice of opposition, this was filed by the BAA,

correct?
A. Yes.
Q. In opposition to Velocity's use of the mark

Marathon Monday, correct?

A. That's correct.

Q. Okay. And Exhibit A, this was attached to that
opposition; is that correct?

A. (Deponent viewing document). That is attached.

Q. Okay. Can you please look at the first page
of -- after the Exhibit A, the first page -- the next page
after it states Exhibit A, and can you identify that
document, please?

A. (Deponent viewing document). That is a Google
search page.

Q. That is correct.

MR. BROSS: And I'll identify it for the

record. It 1s a Google search page that was attached to
the opposition from www.google.com with the web -- web

page listed at the bottom of the page.
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BY MR. BROSS:

Q. Do you see that?

A. (Deponent viewing document). I do.

0. Okay. And can you -- And the date appears to be
11/15/2001. Do you see that?

A. (Deponent viewing document). I do.

Q. Okay. Okay. Now, what I -- what I want to draw
your attention to -- or I want to ask you about is the
first -- the fifth, I gquess, search -- or the fifth result

from that search.
A (Deponent viewing document). Yes.

Q Okay?

A. I see it.

0 Okay. Actually, before -- before we go there,
what does it look like the search was done in connection
with this Google page?

Marathon Monday.

Right. And where do you see that?

In the top -- at the top of the page.

Right. In the search bar?

?50 R © R o

Yes.
Q. Okay. Okay. DNow, can you look at the fifth -- I
guess it's the fifth result down?

A. (Deponent viewing document). Yes.
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Q. Okay. And can you tell me what that one says?

A. "Marathon Monday mania, the ING New York City
Marathon."

Q. Okay. And can you read right below what that
says?

A. Yes. What -- It says, "What a Marathon Monday it
was. Thank you to everyone that participated. We will be
picking 50 names and will be posting them at a variety of
places tomorrow."

Q. Okay. So does it look like there -- or -- So
does Marathon Monday there mean the Boston Marathon?

A It does not.

Q Okay. What does it mean there, do you think?

A The day after the New York City Marathon.

Q Okay. So in New York, at least, Marathon Monday
does not refer to the Boston Marathon, does it?

A. T believe it does refer to the Boston Marathon in
New York as well.

Q. So -- So then, I guess, how do you reconcile that
with this -- with this search?

MR. SEEVE: Objection.
A. T believe New York is using that term to play off

the name recognition that the Boston Marathon has with

Marathon Monday.
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Q. What's your basis for that belief?

A. I'm intimately familiar with the New York Road
Runners and the New York City Marathon.

0. So is the New York City Marathon run on Monday?

A. It is not.

Q. Okay. And why would they be using Marathon
Monday to refer to -- to play off the Boston Marathon?

A. Because the organizers of the New York City
Marathon know the name recognition that the Boston
Marathon has, being run on Marathon Monday, so they are
playing off of that association to appeal to their
audience.

Q. To their -- So why would the Boston Marathon
appeal to the New York City Marathon audience?

MR. SEEVE: Objection.

A. Because the Boston Marathon is recognized as the
pinnacle in the sport and they want to draw an association
off of leaning on that connotation.

0. So it's your position that the Boston Marathon is
higher than the New York Marathon?

MR. SEEVE: Objection.
A. It is.
Q. And what's your basis for that opinion?

A, The Boston Marathon 1s the world's oldest and
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most prestigious annual marathon.

Q. Is New York City one of the major marathons?
A. Tt is.
Q. Okay. And the Boston Marathon is also a major
marathon --
A, It is.
Q. -- 1s that correct?
But it's your opinion -- or it's your belief that

the Boston Marathon is actually better than the New York

Marathon?
MR. SEEVE: Objection, mischaracterizes
testimony.
A. While New York is considered a major marathon,

Boston is unique and distinct in a number of ways and is
regarded as the world's leader.

Q. And, again, what is your basis for that opinion?
In --

A. I am an expert in the industry.

Q. Okay. Do you have reports to back that up?

MR. SEEVE: Objection.

A. I do not have a report in front of me to back
that up.

Q. Do you have a report back in your office?

MR. SEEVE: Objection, vague.
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A. No.
Q. Is there a report anywhere that supports that?
A. I do not know.
Q. Okay. So is this anything more than your
opinion?

MR. SEEVE: Objection.
A. It's my opinion at this time, but there may be
reports to back that up.
Q. Are you aware of any?
MR. SEEVE: Objection.
A. Not that I could produce right now.
Q. Could you produce in the future? Could you
produce it at allv?
MR. SEEVE: Objection.
A. It's possible.
Q. I guess I don't -- It's possible. So does that
mean you're aware of them or you're not?
A. I would not be surprised if there were reports

that existed to back that up.

Q. Okay. Do you know that they exist or not?
A. I do not know.
Q. Okay. ©So as of today, you cannot produce a

report that supports your claim; is that correct?

MR. SEEVE: Objection, vague.
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A. Correct.
Q. Okay. Okay. I am done with that exhibit for
right now. May come back to it later.

Actually, I do want to go back to -- I'd like to
go back to your responses to applicant's first set of
interrogatories, which I believe was -- I don't have the
exhibit number in front of me.

A. Twenty-six.
0. Exhibit 26.

So please turn back to that document for a

second.

A. (Deponent viewing document) .

0. Okay. Please look at -- All right. Actually,
sorry. Scratch that. T can't find what I'm thinking of.

So I guess let's move on to -- I'd like to take a

look at a document that's been -- Exhibit Number 5 that

was initially -- that you've previously seen.

A. (Deponent viewing document) .

0 Okay. Do you recognize this document?

A. I recognize that document from earlier today.

Q Okay. And can you identify it again, please, for
me”?

A. (Deponent viewing document). That is a web page

from the website cafepress.com which shows an on-demand

% ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com

e ——————



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

JOHN FLEMING June 27, 2013
BOSTON ATHLETIC ASSOC vs. VELOCITY 99

printed T-shirt with a graphic with the text Marathon
Monday over the Boston skyline.

Q. Okay. Does CafePress have any connection with
the Boston Marathon?

A. It does not.

Q. Okay. Does the BAA have any kind of trademark in
the phrase Marathon Monday?

A. It does not.

Q. Okay. Did CafePress get authorization from BAA
to use this?

A. It did not.

Q. Okay. Did the BAA object to the use of the
T-shirt by CafePress?

MR. SEEVE: Objection.

A. I'm not aware of with -- if we submitted a formal
objection to this or not.

Q. Okay. Did the BAA take any other steps to
interfere with the use of this?

MR. SEEVE: Objection.

A. (Deponent viewing document). This may be among
those designs and graphics which we submitted a complaint
to CafePress looking at the time, February 11, 2009.

Q. Where are you finding that date?

A. On Page 2 at the top.
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Q. Okay. Do you know if you did submit a complaint
to this?

A. We may have.

Q. Okay. But have we seen those documents?

MR. SEEVE: Objection.
Have you seen those documents?

Yes. Have they been produced?

» o @

Not as part of this -- as part of this case.

Q. Okay. Has the BAA ever licensed the use of the
phrase Marathon Monday in connection with T-shirts?

A. No.

Q. Okay. Why not?

MR. SEEVE: Objection.

A. We simply haven't done it.

Q. Have you licensed the use of Marathon Monday in
connection with anything?

A. We have not.

Q. Okay. So does anybody who use -- who uses the
phrase Marathon Monday, do they have to get authorization
from the BAA?

A. No.

Q. Okay. 1If you can, take a look again at Exhibit
Number 25.

A. (Deponent viewing document) .
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Q. Okay. And this was the picture you took of
Finagle a Bagel --

A. Yes.

Q. -- 1s that correct?

Did Finagle a Bagel ever receive authorization to
use the phrase Marathon Monday?

A. They did not.

Q. Okay. Did you ever complain to them regarding
the usage?

A. We did not.

Q. Why not?

MR. SEEVE: Objection.

A. Finagle a Bagel's use of Marathon Monday is not
restricted. There are other entities, as you've pointed
out similarly, that used Marathon Monday. ©No, we did not
seek to complain to Finagle a Bagel for use of that term.

0. Okay. Have you ever sought to complain the use
of that term with respect to anybody?

MR. SEEVE: Objection.
A. I don't believe anyone has filed to use the term

Marathon Monday unto itself except for in this filing by

Velocity.
Q. So except for Velocity, have you ever complained
about anyone else's uses -- use of the term?
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A. No.
MR. SEEVE: Objection.
BY MR. BROSS:
Q. Okay.
MR. SEEVE: Objection.

BY MR. BROSS:

Q. And how has -- Has the BAA ever used that -- the
term Marathon Monday in connection with a product, any

product?

MR. SEEVE: Objection.

A, We have.

Q. When?

A. We commonly refer to it on our website, social
media, so we do use -- we do use the term.

Q. Yes, but in connection with the sale of a
product --

MR. SEEVE: Objection.
BY MR. BROSS:
Q. -- or a service?
A. Well, definitely with regard to the service
because we are producing the Boston Marathon, and so we
would use it interchangeably when -- in the production of

our service.

Q. Okay. What about in connection with a product?
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A. No.
Q. Okay. I also want to talk -- Or you mentioned --

This 1s Exhibit Number 31.

A (Deponent viewing document) .
Q. Do you recognize this document?
A I do.

Q. Okay. Can you identify it for the record,

please?

A. It 1s an email that I sent to Charles Tuite on

November the 11th, 2011.

Q. Okay. And it's also sent to somebody else, isn't
it?

A. A coworker of mine by the name of Michael Pieroni
is copied -- sorry, is sent to.

Q. Okay. And who is Charles Tuite?

A. I believe Charles is the president or owner of
Velocity.

Q. Okay. You earlier testified to -- that you had a
conversation with Charles Tuite regarding BAA names and
marks a couple years ago. Do you remember that testimony?

MR. SEEVE: Objection.

A. We had a conversation relating to his interest in

pursuing a business relationship with the BAA.

Q. Okay. And if you look down at the one, two -- I
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guess it 1s the fifth line down, starts that, "I know that

we had a conversation." Do you see that?
A. (Deponent viewing document). Yes.
Q. Okay. Can you -- Is that the -- Do you recall --

I guess, are you referring to those earlier conversations
in that -- with that line?

A. (Deponent viewing document). No. That's
referring to a different conversation.

0. Okay. And what was the -- All right. So let's
try and keep this conversation straight. So you had one
conversation with Charles Tuite regarding what you earlier

testified to, which was where he approached you regarding

the use of -- or the use of Boston Marathon marks; is that
correct?

A. No.

Q. Okay .

A. He approached us wanting to expand and do

business with the BAA.

Q. Okay. Okay. When was that conversation?

A. That would have been a couple years ago. I don't
have an exact date.

Q. Okay. So a couple years ago is 2011, so that's
not this conversation that's referred to in this email?

MR. SEEVE: Objection.

£
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A. Believe that's a different conversation.
0. Okay. So what i1s the conversation referred to in

this email, the one where it says, "I know that we had a
conversation a couple years ago"?

A. (Deponent viewing document). This conversation
does refer to an incident in which Velocity posted to
craigslist the fact that it was offering to the general
public to produce items using the Boston Marathon name.

Q. Okay. So who initiated the conversation?

A. When it came to my attention --

0. Mm-hmm.

A. -- that Velocity had its post on craigslist, I
called Velocity and pointed out the fact that it was
violating our marks.

0. And this was --

A "And --

Q. Sorry.

A -- Velocity employees apologized, told me that
they would take down the posting, they would make their
owner and president aware that this had occurred. And

then shortly after that, I received another call from

Velocity employees apologizing again, telling me that they

took it off the site and letting me know that I could

expect a call from their president or owner, Charles
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Tuite.
0. Okay.

A. Very shortly after that, it could have been that
same day, could have been the next day, he did call,
Charles did, to apologize.

Q. Okay .

A. Shortly after that, not immediately, but within a
week or a month, he followed up by wanting to come into
the office. I accepted the appointment, at which time he
both apologized and asked for consideration on a business
arrangement -- extended business arrangement with the BAA.

Q. Okay. So these conversations were all regarding
the Boston Marathon mark or the relationship -- Well, T
guess -- Were they? So --

A. They were related to additional BAA business.

Q. Okay. In what form?

MR. SEEVE: Objection, vague.

A. He wanted to know how he could use Boston
Marathon marks to sell merchandise.

Q. Okay. What type of merchandise?

A. I recall T-shirts, sweatshirts, long-sleeve
shirts, specifically.

Q. Okay. Was there ever a mention of the -- the

phrase Marathon Monday?
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MR. SEEVE: Objection.
A. Not that I recall.
Q. Okay. Okay. ©Now, I have another question
regarding the line above that where it said, "The Federal
Trademarks Office called last..."

You see that?

A. (Deponent viewing document). I do.
0. "...and told us the term Marathon Monday had been
registered."

Who called you from the Federal Trademarks
Office?

A. I do not recall receiving a call. T recall an --
receiving an email where it was pointed out that Marathon
Monday was registered.

0. Who did you receive an email from?

A. Someone from the general public. I do not --
Yeah, correct.

Q. So -- So I guess they -- S0 no one ever called
you regarding it?

MR. SEEVE: Objection.

A. I do not recall if T received a follow-up call
from anyone after it was called to my attention.

Q. Okay. But was it -- So -- But the person from

the general public was not -- Well, I guess, who was that
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person?
A. I don't know who the person was.

Q. And you don't know if they called you?

A. I do not recall if that person followed up with a
call to me.

Q. Do you still have that email?

A. I do not know.

MR. BROSS: We would like that email if he's
got 1it.

BY MR. BROSS:

Q. Actually, I want to follow up, I guess, on a --

MR. BEVILACQUA: Actually, take -- I mean,
going an hour again so --

MR. BROSS: Oh, has it been an hour already?

MR. BEVILACQUA: Started at 12:15.

MR. BROSS: Yeah. TIf you can give me five
more minutes, I'll be done and then we can -- if that's
okay. If you want to take a break now, that's fine.

BY MR. BROSS:

Q. I want to follow up on the line of questioning we
talked about earlier, which is that Marathon Monday is
synonymous with the Boston Marathon.

A. (Deponent nodding) .

Q. Do you have any research that shows that?

|
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MR. SEEVE: Objection.

A. No.

Q. Okay. Have you ever done any -- Have you done
any market studies that shows that?

A. No.

Q. Is there anything other than your opinion that
that's the case that supports that?

MR. SEEVE: Objection.

A. I believe that there is more than my opinion that
supports that.

Q. Okay. Like what?

A. I would refer to it as common knowledge in Boston
and certainly within our industry.

Q. Is the common knowledge anywhere other than
Boston?

MR. SEEVE: Objection.

A. I believe it is.

Q. And what is your basis for that?

A. It's -- I believe it's a highly recognizable
expression that I and others -- many others have heard,
not confined to the Boston area.

Q. What do you mean by many others like you? Like,
who are the others?

MR. SEEVE: Objection.
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A. Not only runners, but the general public.
Q. So many others, not just -- So others being

runners and not just in the sports industry?

A. I believe that there's a recognition among the
general public of nonrunners that Marathon Monday does
refer to the Boston Marathon.

Q. Even in Chicago?

A. Yes.

0. And New York?

A, Yes.

Q. So when someone in New York refers to Marathon
Monday, even the day after the New York Marathon, you
think they're referring to the Boston Marathon?

MR. SEEVE: Objection.

A. I believe that they're aware that this refers to
the Boston Marathon and they understand that it's New
York's play on Marathon Monday associated with the Boston
Marathon.

Q. Does New York typically copy Boston?

MR. SEEVE: Objection.

A They have.

Q In what ways?

A. This would be one.
Q

Any other ways?
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A. Yes.
Q. Such as?
A. A specific example would be the replication of

the look of our media guide.

Q. What do you mean? I don't think I understand.

A To pattern its media guide after our media guide.

Q. What do you mean by media guide?

A A booklet produced by the event for the media
that gives event statistics and facts, not just a guide
book, but for the media. It's common for all events to
have these, so we have one, other events have one.

Q. Are you talking about in connection with the
Boston Marathon, a media guide in connection with that?

A. That's correct.

Q. Okay. All right. So other than anything in
connection with the Boston Marathon, you can't think of
another -- another type -- I mean, because media guides --
You're talking about media guides in connection with the
Boston Marathon; 1s that correct?

MR. SEEVE: Objection. The question of
whether New York typically copies Boston is not
well-defined and pretty vague and its relevance 1is

guestionable.

Please -- Please answer the question.
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A. Were you referring to the New York Road Runners'
imitation or copying of the BAA's production of the Boston
Marathon or were you talking about the City of New York
copying the City of Boston?

0. Either/or. I mean, you've told me that you
thought that when New York uses the phrase Marathon
Monday --

A. Mm-hmm.

Q. -- they're playing off -- they're copying
Boston. That's your testimony, correct?

MR. SEEVE: Objection.
A. That's correct.
Q. So even though they're using it the day after

their marathon --

A. (Deponent nodding) .

Q. -- you think that they're referring to the Boston
Marathon.

A. I believe it's a play to capitalize on the name

recognition that Marathon Monday has with the Boston

Marathon.
Q. A name that you've never registered.
MR. SEEVE: Objection.
A That is correct.

Q. Okay. And I asked you what other ways has New

ESQUIRE 800.211.DEPO (3376)
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York copied Boston --

A. (Deponent nodding) .
Q. -- and you came up with media guides.
A. Sorry. Do you mean the City of New York to the

City of Boston or the New York Road Runners as the race
management company of the New York City Marathon to the
BAA's management of the Boston Marathon?
Q. Well, let's do both. I mean, let's take ~-- let's
take the small one first.
MR. SEEVE: Objection, vague.
BY MR. BROSS:
0. The New York associlation Road Runners versus the
Boston.
MR. BROSS: And I'm going over the five
minutes so I apologize for this, but --

BY MR. BROSS:

Q. So let's start with the New York Road Runners
association versus the Boston Marathon association. So
are there other ways in which New York has copied Boston
in connection with our marathon --

MR. SEEVE: Objection.
BY MR. BROSS:

Q. -- those two groups?

MR. SEEVE: Again, questionable relevance

ESQUIRE 800.211.DEPO (3376)
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here.

A. There are.

Q. Like?

A. Such as the creation and positioning of a jacket

that would be a recognizable and recognition item for its
participants similar -- the same as the BAA successfully
positioned that in the '90s and through the 2000s up until
today. Just one example.

Q. Okay. What about the larger as the -- the City
of New York where -- because the phrase Marathon Monday
New York was not -- I mean, that was a Google search,
correct? I mean, that was a Google search where we saw
the phrase Marathon Monday --

MR. SEEVE: Objection.

BY MR. BROSS:

0. -- in connection with the New York Marathon.
A. We saw that in the earlier testimony.
0. Yes. And that was exhibit -- what exhibit was

that again? That was from the notice of opposition and I

don't have the exhibit numbers on mine.

A. (Deponent viewing document). Exhibit 30°?
Exhibit 30.
Q. Okay. So your testimony was that the phrase

Marathon Monday mania, Marathon Monday is playing off the
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words of the Boston Marathon.

MR. SEEVE: Objection, mischaracterizes

testimony.
A. (Deponent viewing document). Hang on a second.
0. It's the one, two, three -- fifth one down.
A. (Deponent viewing document). Yes. What was the
guestion?
Q. So your testimony is that -- that the Marathon

Monday there is playing off the Boston Marathon?
A. That's correct.
Q. Okay. And so -- And that's to a -- This is to a
broader audience other than just to runners, correct?
MR. SEEVE: Objection.
BY MR. BROSS:
Q. Or appears to be.
A. I believe this 1s specific to runners.
MR. BEVILACQUA: Is this the last line of
questioning? Otherwise --
MR. BROSS: Yes.
MR. BEVILACQUA: -- take --
MR. BROSS: Yes, it is.
Okay. I believe that that is all I have.
THE DEPONENT: Thank you.

MR. BROSS: Thank you.
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MR. SEEVE: I have no further questions.

MR. BEVILACQUA:

a break before we --
MR. BROSS: Sure.
MR. BEVILACQUA:

(Recess taken) .

(Deposition of JOHN FLEMING concluded at

1:29 p.m.)

Actually, could we just take

-- close 1it,

for a second?
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CERTIFICATE
COMMONWEALTH OF MASSACHUSETTS )
)

COUNTY OF MIDDLESEX )

I, Ayako Odanaka, a Certified Realtime Reporter,
Registered Professional Reporter and Notary Public duly
commissioned and qualified in and for the Commonwealth of
Massachusetts, do hereby certify that the witness whose
deposition is hereinbefore set forth, was duly sworn by me
and that such deposition is a true record of the testimony
given by the witness.

I further certify that I am neither related to or
employed by any of the parties in or counsel to this
action, nor am I financially interested in the outcome of
this action.

In witness whereof, I have hereunto set my hand

and seal this 8th day of July 2013.

WGM

Ayako Odanaka, CRR, RPR

CSR No. 147904
My Commission Expires

February 9, 2018
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CAPTION
The deposition of John Fleming, was taken in the
matter, on the date, and at the time and place set out on

the title page thereof.

It was requested that the deposition be taken by
the reporter and that same be reduced to typewritten form.

It was agreed by and between counsel and the
parties that the deponent will read and sign the

transcript of said deposition.
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.NOTICE OF DEPOSITION OF JACK FLEMING

Please take notice that Opposer Boston Athletic Association (“Opposer”), through its

counsel and pursuant to Rule 30 of the Federal Rules of Civil Procedure, will take deposition

upon oral examination of Jack Fleming on Junc 27, 2013, beginning at 9:30 a.m. at the offices of

Wilmer Cutler Pickering Hale and Dorr LLP, 60 State Street, Boston, Massachusetts 02109. The

deposition will continue day to day until completed.

The deposition shall be recorded stenographically before an officer authorized by law to

administer oaths, and is being taken for such use and purpose as may be permitted by law and the

Federal Rules of Civil Procedure, including trial.
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By its attorneys,
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Wilmer Cutler Pickering Hale and Dorr LLP

60 State Street
Boston, Massachusetts 02109

Date: June 12, 2013 (617) 526-6000

CERTIFICATE OF SERVICE

I hereby certify that the foregoing Opposer’s Pretrial Disclosures were served by first-
class mail, postage-prepaid, this 12" day of June, 2013 upon:

Andrea J. Mealey
Hinckley Allen & Snyder LLP
28 State Street
Boston, MA 02109-1775
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Barbara A. Barakat
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Adidas

Although not a hometown hero like New Balance, for the 23rd year Adidas is
the official footwear and apparel sponsor of the Boston Marathon. Their
emblem is THE icon for Boston Marathon runners. They supply volunteers
and media officials (thats over 12,000 in number) with exclusive jackets. This
year the logo is screen printed on jackets, instead of embroidered
(http://mainerunner.blogspot.com/2011/03/adidas-screws-up-2011-boston-
marathon.html), which has some runners up in arms with regard to its
durability. Adidas seems to have claimed it was a supply chain error, and has
repriced the product at $85.

Adidas is giving back to the Boston community this year with its Treadmill
Challenge at City Hall Plaza, Hynes Convention Center and Faneuil Hall
called the adiZero Charity Challenge. If you're up for running for miles on
stationary treadmills there to raise money for Boston Public Schools and
other local causes, each mile run will result in Adidas donating $5 to the
cause ($10 if you are crazy and want to run after midnight). On Friday 130
miles were counted, raising nearly $1500. And the first 26 people to run at all
locations will win adiZero footwear. They also are crowdsourcing on their
runner's Facebook page "Game Faces," (http://www.facebook.com
/adidas.running?sk=app_156823704374730) where runners can upload their
photos in a chance to be in their MTV Movie Awards commercial this June.

In 2009 Adidas extended its contract with the Boston Athletic Association so
they can continue to sponsor the event through the B.A.A.'s 125th
anniversary in 2013 and the 125th running of the Boston Marathon in 2021.
So, expect to continue to see something fresh from them in the coming
years here in Boston. Their taglines: "Boston with Love," "Boston with
Heart," and "Boston with Pride.”
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John Hancock

in Boston, warmer weather isn't a sure sign of spring. What is: when you
start to see John Hancock Boston Marathon banners on lightpoles. John
Hancock is the primary, landmark sponsor and funder of the Boston
Marathon. The company's own tagline, "The Future is Yours," aligns
perfectly with driven runners pushing their hardest to the Finish Line. You
see John Hancock's logo everywhere in Boston, starting with the famous
light pole flags depicting some of the most famous runners in the Boston
Marathon.

. o
/2011 BOSTON
MARATHON'

o

MAYOR THOMAS M. MENINO

the future is yours®

A
4
e
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Dana-Farber

The Boston Marathon is one of the most important fundraising times for
Dana-Farber. The official charity program for the race since 1990, 550
runners will travel from Hopkinton to Boston on behalf of the cause. The
Dana-Farber Marathon Challenge (DFMC) team consists of novice to
experienced runners who are not necessarily time-qualified for the Boston
Marathon. Every runner has been touched personally by cancer, and are
dedicated to fight through the fundraising and training component of DFMC.
100% of funds raised go to the Claudia Adams Barr Program in Innovative
Basic Cancer Research. In 2010, the DFMC team raised $4.4 miliion.
Dana-Farber has set up an online store on Cafe Press
(http://www.cafepress.com/danafarber/4404665) to purchase their Boston
Marathon logo‘ed up gear -- from doggy tees to baby bibs. We like their logo
best -- especially as a fake tattoo.
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Other Sponsors

John Hancock, Adidas, and Dana-Farber are the three top sponsors of the
115th running of the Boston Marathon, But check out the creatives below
from other sponsors. These include PowerBar (has sweepstakes and
nutritional panel with professional runners dropping knowledge), JetBlue
(the official airline, who ran an Extra Miile contest to provide 4 winners with
round-trip tickets and hotel accommodations in Boston), and AT&T
(providing the Athlete Alert Program so spectators can track individuals as
they pass the 10k, half marathon, 30k, and finish line).
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Narragansett

We couldn't forget about Narragansett and their brilliant branding when
thinking about the signs of Marathon Monday. This Rhode Island based
brewery hosts the Boston Marathon Pre-Race Dinner
(http://www.narragansettbeer.com/2011/04/this-weekend-boston-marathon-
hi-neighbor-homestand-and-beer-summit) on Sunday from 4:30-8pm at City
Hall Plaza. For runners, tickets are enclosed with their official runner's bib
packet. For Narragansett, “It's all about Boston this weekend," with the Red
Sox at home at the hugely popular Beer Summit also in town. They'li be at
all three. Check out their fun creative below, and expect to see a beer bottle
top running the race this year.

Wie gpoiraoing the pre-race

PASTA DINNER
e Y1t EOSTON e @i

MARATHON
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and well be arownd
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What other signs of the Boston Marathon pop out to you around Boston? Let
us know in the comments!
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>4/16/13: Our City Is Strong

This took too long to write, and in part it's because there really are no words to describe how we all feel right now.

On this surreal Tuesday, in the immediate wake of this incredible, tragic, senseless act of violence that took place quite
literally at our doorstep, we are deeply saddened for the loss of life and the injuries sustained by the multitude of victims.
We send our prayers, thoughts, and posttive energy to all who have been affected by this act.

As a company at the epicenter of the running community in Boston, we feel it is our duty to respond. We wifl not respond
with any commentary on those responsible for the attack; that would merely validate their actions. We will focus instead
on the incredible sense of solidarity, of unity, and of love within the running community and Boston at large.

We are incredibly grateful that the members of our staff on site at the time of the attack are, miraculously, safe, and we
are proud of the individual decisions our staff made in the face of inconceivable circumstances. And the outpouring of
prayers, offers of help, and love from all corners of the running world is heartfelt and appreciated.

The decision to help one another through tragedy can be instinctive, and thase very instincts are native to the running
community, and part of what makes it such a special group of people in the first place. While running is very much an
individual sport in many respects. we all strive to celebrate and triumph together, united by a common pursuit. Whether
celebrating a first 5k, a PR, or a lifelong pursuit of crossing the finish fine on Boyiston Street, we ali tra:n, race, and
celebrate together.

And because of this, we will persevere. As Bostonians — which we ALL are on Marathon Monday, native or not -- we are
strong, stubbom New Engianders to the core. As runners — we are unified through love for one another, love for our
spon, love for the thrill of crossing finish lines, and for {sometimes) beating the clock.

| of Jresterday’s events wilt cause us to cherish those triumphs all the more, in honor of those who no longer can. Know this:
Boston will not stop running. We will run again, and we owe it to those who can't.
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FIND MISSING PEOPLE-

Mayor's Hotline - Call (617) §35-4500

Google Person Finder - hitp://google.ora/personfinder/2013-boston-explosions/ (hitp://googie.org/persontinder/2013-

koston-explosions
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TIPS

It you have any information about this attack, please use the TIPS hotline - 1-800-494-TIPS

DONATE

And we are imploring all those who have the means to donate to the American Red Cross (hitp:/iwww.redcross.org

{7 __hstc=255453271.e53961b73f0a0ec807d517¢t5b348e99.1372323483123.1372323483123.1372323483123.1&
hssc=255453271.1.1372323483123). Give money, or wait a week and give blood, it all helps.
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Marathon Monday MBTA Schedule
Includes Medford Bus Line Reroutes

Commuter rail should expect delays.

Posted by Jarrct Bencks (Editor), Apri 12, 2012 at 02:11 pm

Comment Recommend Lke 0 Tweet O

T

Py
/'iﬁ\“)h‘;/

The Route of the Boston Marathon stays south of the Charles
River, but the race is expected to impact some bus lines that run
in Medford.

According to & sebedine reiessued by the META, the 94, 95, 96,
134 and 101

Popular Stories

buses will take different routes at certain periods of the day
Monday to avoid disrupting the race.

The MBTA suggests anyone taking public transit Monday check
the " -Alerts” page on its website for information on delays and
advisories.

Along with buses, West Medford's commuter rail will likely be
impacted Monday by increased ridership and "extreme crowds,”
according to the MBTA. Commuter rail riders shouid expect
delays.

The following is the complete press release, courtesy cof the
ME3TAY

With thousands of fans expected to attend various Marathon
Monday events throughout the Boston area, the MBTA will
operate additional service to accommodate ridership.
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MBTA.com throughout the day for up-to-the-minute information,

Customers are encouraged to add vaiue to their CharlieCards
while heading inbound to Boston if possible to reduce lines later
in the day. Red Sox fans can purchase CharlieTickets or add vaiue
to their CharlieCards at fare vending machines located inside
Fenway Park near Gates C and E.

For complete service information, check M37TA.com and media
broadcasts regularly. To receive T-Alerts on your phone, please
click here to sign up.

Pre-~Marathon Events:

On Saturday, April 14th, 2012, a road race will take place on
Boylston Street. Boyiston St. wili be closed to traffic between the
hours of 9:00 a.m. and 11:00 a.m. All bus routes that run
through Boylston Street will be re-routed during the road ciosure.

On Sunday, April 15th, 2012, a 5k road race will take place along
the Copley and Boston Commons areas. Routes 9,10,39,43, and
55 will be diverted between the hours of 8:00 a.m. and 12:00
p.m. The Silver Line will run its regular route excluding the
Tremont Street stop.

Full Marathon Monday service details for each mode are as
fotlows:

Subway

« The Red, Blue, Orange, Green, and Mattapan Line will operate
on its reguiar weekday schedule with extra service before and
after the marathon.

» Copley Station will be ciosed all day. Due to road ciosures,
Green Line stops at South St. and Kent St. will be bypassed from
10:00 a.m. to 3:00 p.m. St. Mary's on Beacon St. will be
bypassed between the hours of 11:00 a.m. and 3:00

p.m. Customers attending the Boston Marathon will have access
to the Green Line at Hynes Convention Center or Arlington
Station. Customers will only be permitted to exit from the
Boyiston Street side of Hynes Convention Center Station.

* Customers are urged to load value on to their CharlieCards in
advance in order to avoid long lines on Marathon Monday.

« MBTA employees in orange vests will be deployed throughout
the transit system to assist customers who may have questions.
» Bicycles will not be allowed on the subway. Bicycies are
permitted on the commuter rail except for peak-period trips,
which are identified by shading on the schedules.

For up-to-the-minute service information, please check I Aieits,
Commuter Rail

» Commuter rail service will operate on its reguiar weekday
schedule.

« Due to the dramatically increased ridership with extreme
crowds, customers should expect delays throughout the day and
are encouraged to budget additionatl time for his/her commute.
For up-to-the-minute service information, including all delays,
please check T-Alerts.

Bus

« Buses and trackless trolieys will operate on a Saturday
schedule.

« Route 55 - Queensbury/Copley Station - Service will be
terminated until completion of the Boston Marathon.

« On Marathon Monday, buses wili be rerouted at certain times
during the day to prevent disruption of the race. These routes
include:

0 Southside Routes

1 -~ Dudiey - Harvard via Massachusetts Avenue.

8 — Harbor Point - Kenmore ~Trip terminates at the Old Sears
Building.

9&10 ~ City Point (South Boston) - Copley Square ~ Trip
terminates at Back Bay Station

39 - Forest Hills Station to Back Bay Station ~ Trip terminates at
Back Bay Station on the Dartmouth Street Side

47 -~ Central Square Cambridge - Aibany Street. Inbound trip
terminates at Granite and Memorial Drive., Qutbound trip
terminates at the Old Sears Building.

52 - Watertown - Dedham Maii

Parents! LearnBop's
Free Online Math
Program Starts July
8! ’
Most students lose
about two months of
tearning over the
summer--by the time
high schooi...
Anstouncements June
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unknownauthor

Dana Cohen-Medford
Optical Nationally
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Dana Cohen of Medford
Optical was featured in
the nationa! pubiication
of Eye Care...
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26, 2013 at 01:10 am
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Suffolk Federal
Credit Union
Welcomes Debra’
Kaminski to...
Suffolk Federal Credit
Union recently
welcomed Debra
Kaminski of Islip as its
Director of...

Announcements June
25, 2013 at 08:58 pm
Krista Svedberg

12th annual
WEEI/NESN Jimmy
Fund Radio-Telethon
set for...

BOSTON, Mass. (lune
24, 2013) ~ WEEI
Sports Radio 93.7 FM
and NESN are proud to
announce that...
Announcements June
24, 2013 at 07:19 pm,

unknownauthor
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57 - Watertown Square to Kenmore Square. Trip terminates at
Blandford Street.

59 — Needham Junction ~ Watertown Square. Inbound trip
terminates at Newton Highlands.

60 — Chestnut Hill Mall - Kenmore Square. Inbound trip
terminates at the Oid Sears Bidg.

65 ~ Brighton Center - Kenmore Square. Trip terminates at the
Oid Sears Bldg.

66 — Harvard - Dudiey

86 — Sullivan Square Station - Reservoir (Cleveland Circle)
504(2) - Watertown Square or Newton Corner - Downtown.

o Northside Routes

86 — Sullivan Square Station - Reservoir (Cleveland Circie)
62/76 - 62-Bedford V.A. Hospitai - Alewife Station ~ No service
to Lexington Ctr.

76 - Hanscom AFB - Alewife Station ~ No service to Lexington
Ctr.

77 - Arlington Heights - Harvard Station via Mass. Avenue

80 ~ Arlington Center to Lechmere Station. Qutbound service
rerouted ONLY.

350 - North Burlington - Alewife Station

94 - Medford Square - Davis Square Station

95 - West Medford ~ Sullivan Square Station

96 -~ Medford Square - Harvard Station via George Street

134 - North Woburn - Wellington Station via Woburn Square and
Winchester Ctr,

101 - Malden Center Station - Sullivan Square Station
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McGlynn Sixth~
Grader Wins Third

See ail s

Upcoming Events

4of 10

SUMMER DANCE

Free Fun Fridays At Stone

Place in MWRA

27  PRE-REGISTRATION 28 700 Poster Contest
June 27, 2013, 6:00 PM June 28, 2013, 10:00 AM The Massachusetts
Water Resources
28 Free Fun Fridays At 29 Boston Strong First Authoriy is pleased to
Freedom Trai! Foundation Responders Basketball announce that Gerry
June 28, 2013, 10:30 AM June 29, 2013, 9:00 AM .
Pellegrini, a...
MASTER PSYCHIC DENISE Author Event - Edith m k‘zﬂ:
29 FIX at CARROLL'S 29 Maxwell and Liz Mugavero AT e [
W .

June 29, 2013, 12:00 PM

June 29, 2013, 2:00 PM

Post an event

Announcemeants June

19, 2013 at 03:26 pm
Kristin

MacDougall (for MWRA}
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