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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
 
UNDER ARMOUR, INC., 
 

Opposer 
 

v. 
 
DOUGLAS A. LEFTRIDGE, 
 

Applicant. 
 

  
 
Opposition No.:   91202227 
 
Mark:  ARMOURADE 
Serial No.:  85/200,700 
Filed: December 17, 2010 

 
OPPOSITION TO APPLICANT’S MOTION TO COMPEL 

DISCOVERY RESPONSES AND TO MODIFY THE SCHEDULING ORDER 
 

 Applicant Douglas A. Leftridge’s (“Applicant”) Motion to Compel Discovery Responses 

and to Modify the Scheduling Order (“Motion”) should be denied because Applicant’s 

interrogatories far exceed the number permitted by the Board’s rules.  While disguised as 24 

numbered interrogatories, Applicant’s interrogatories each contain 2-16 subparts, resulting in 

nearly 200 total interrogatories.  It is well-established Board procedure that where, as here, a 

party believes the number of interrogatories served exceeds 75 (with subparts) and wishes to 

object on that basis, it may serve a general objection without providing substantive responses to 

each interrogatory.  This is the precise action taken by Opposer, which Applicant improperly 

characterizes as “a bad-faith effort of obstruction.”  Accordingly, Applicant’s Motion should be 

denied. 

 Applicant’s Motion also seeks to compel the production of documents in response to 

Applicant’s document requests―a now moot issue.  Opposer’s documents have been available 

for inspection and copying since Opposer’s discovery responses were due on March 28.  Before 

filing Applicant’s Motion, Applicant asked to inspect Opposer’s documents on various dates.  In 
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response, Opposer invited Applicant to inspect Opposer’s documents at Applicant’s convenience 

any day during regular business hours.  Rather than scheduling an acceptable date, however, 

Applicant inexplicably filed its Motion on April 28 seeking to compel Opposer’s document 

production and falsely claiming that Opposer had “failed to provide an opportunity to review any 

documents requested.”  After filing its Motion, Applicant inspected Opposer’s documents on 

May 8 and has since confirmed that its Motion is moot as it pertains to Opposer’s document 

production.   

 Finally, Applicant’s motion should be denied because, contrary to Board procedure, 

Applicant failed to make a good-faith effort to resolve this dispute before filing its Motion.  The 

full extent of Applicant’s efforts consists of two short correspondence asking for interrogatory 

responses without providing any justification or support for Applicant’s position.  Applicant 

never provided its own interrogatory count, offered to revise any of its interrogatories, had a 

conversation with Opposer about a possible resolution, or made any other effort to reach a 

resolution.  Had Applicant made even minimal effort to research the issue now before the Board, 

it would have easily found the Board’s well-settled procedures (cited in Opposer’s objections 

and subsequent correspondence) and precedent regarding the proper counting of interrogatory 

subparts.  Rather than doing so, Applicant pursued unnecessary and unjustified motion practice, 

which should have been avoided.      

I. BACKGROUND FACTS 

 On February 24, Applicant served its First Set of Interrogatories and First Requests for 

Production of Documents on Opposer.  (See attached Exhibits A-B.)  Opposer served timely 

objections and responses on March 28, 2012.  (See attached Exhibits C-D.)   
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 In response to Applicant’s First Set of Interrogatories, Opposer served a general objection 

to the interrogatories on the ground that they exceed the permitted number of 75 under 37 C.F.R. 

§ 2.120(d)(1).  Following Board procedures, Opposer did not respond to each of Applicant’s 

interrogatories individually.   

 On April 6, Applicant sent a letter to Opposer arguing without any support that Opposer’s 

objection to Applicant’s interrogatories is “unfounded and appears to be a blatant attempt to stall 

discovery.”  (See attached Exhibit E.)  Applicant asked if Opposer would be “filing appropriate 

responses.”   

 On April 17, Applicant sent a short email (again void of any legal support) asking if 

Opposer would “be amending its answers to interrogatories to appropriately respond.”  (See 

attached Exhibit F.)  Applicant also requested dates to inspect Opposer’s document production.     

 On April 23, Opposer further explained to Applicant the basis for its objection to 

Applicant’s excessive number of interrogatories and stated that it would maintain its objection.  

Opposer also invited Applicant to inspect Opposer’s document production any day during 

regular business hours.  (See attached Exhibit G.)   

 On April 28, Applicant filed its Motion and, that same day, responded to Opposer’s open 

offer by requesting a May 8 inspection.  Opposer’s documents, which had long been available 

for inspection and copying, were inspected by Applicant on May 8.  Applicant identified certain 

documents that it wanted copied, which Opposer promptly copied and sent to Applicant by 

overnight delivery.   

 On May 10, Applicant confirmed that Applicant’s Motion as it pertains to the production 

of Opposer’s documents is now moot and that the only remaining issue to be decided by the 
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Board is whether Applicant’s interrogatories exceed the permitted number.  (See attached 

Exhibit H.)1 

II. ARGUMENT 

A. Applicant’s Interrogatories Total Nearly 200 Subparts 

 Where, as here, a party believes that the number of interrogatories served exceeds 75 and 

wishes to object on that basis, it may serve a general objection.  “A party should not answer what 

it considers to be the first 75 interrogatories and object to the rest as excessive.”  TBMP § 

405.03(e). 

 As stated in Opposer’s Objection to Applicant’s First Set of Interrogatories to Opposer, 

Applicant’s interrogatories with subparts exceed the permitted number of 75.  See 37 C.F.R. § 

2.120(d)(1).  Subparts need not be separately designated (i.e., separately numbered or lettered) to 

count toward this limit.  TBMP § 405.03(d).  “[I]f two or more questions are combined in a 

single compound interrogatory, and are not set out as separate subparts, the Board will look to 

the substance of the interrogatory, and count each of the combined questions as a separate 

interrogatory.”  TBMP § 405.03(d).  For example, as explained in TBMP § 405.03(a): 

[I]f an interrogatory begins with a broad introductory clause (“Describe fully the 
facts and circumstances surrounding applicant’s first use of the mark XYZ, 
including:”) followed by several subparts (“Applicant’s date of first use of the 
mark on the goods listed in the application,” “Applicant’s date of first use of the 
mark on such goods in commerce,” etc.), the Board will count the broad 

                                            
1  While Applicant makes false claims about Opposer’s conduct during discovery and seeks to 
paint Opposer as the party who has acted in “bad faith,” Applicant has failed to comply with its 
discovery obligations in several ways.  Applicant’s discovery responses were served one month 
late (with no explanation or request for extension) and comprised numerous baseless objections, 
deficient responses, and only a handful of responsive documents.  Opposer has asked Applicant 
to supplement its responses and withdraw its waived objections several times, but has received 
no response.  While Opposer continues to make good-faith efforts to resolve this discovery 
dispute without the Board’s involvement, Opposer will have no option but to file a motion to 
compel if Applicant continues to ignore its discovery obligations.   
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introductory clause and each subpart as a separate interrogatory, whether or not 
the subparts are separately designated. 

 Applicant’s interrogatories contain numerous subparts, totaling well over 75.  For 

example, as broken down below, Applicant’s Interrogatory Nos. 3, 12-14, and 22-23 alone 

comprise 82 subparts: 

Interrogatory No. 3:  With respect to Opposer’s Marks, identify the person or 
persons most knowledgeable about Opposer’s current and proposed sales, 
advertising and sales promotion, adoption and use, licensing, and assignment or 
other transfer of rights.   

1 With respect to Opposer’s Marks, identify the person or persons most 
knowledgeable about Opposer’s current…sales… 

2 With respect to Opposer’s Marks, identify the person or persons most 
knowledgeable about Opposer’s…proposed sales… 

3 With respect to Opposer’s Marks, identify the person or persons most 
knowledgeable about Opposer’s…advertising… 

4 With respect to Opposer’s Marks, identify the person or persons most 
knowledgeable about Opposer’s…sales promotion… 

5 With respect to Opposer’s Marks, identify the person or persons most 
knowledgeable about Opposer’s…adoption… 

6 With respect to Opposer’s Marks, identify the person or persons most 
knowledgeable about Opposer’s…use… 

7 With respect to Opposer’s Marks, identify the person or persons most 
knowledgeable about Opposer’s…licensing… 

8 With respect to Opposer’s Marks, identify the person or persons most 
knowledgeable about Opposer’s…assignment… 

9 With respect to Opposer’s Marks, identify the person or persons most 
knowledgeable about Opposer’s…or other transfer of rights. 

 

Interrogatory No. 12:  Identify all inquiries, investigations, surveys, evaluations 
and or studies conducted by Opposer or by anyone acting for or on its behalf with 
respect to Opposer’s Mark, and marks owned or used by Opposer which 
incorporates the term “ARMOUR” as an element of the mark, including the date 
conducted, the name, address and title of each person who conducted it, the 
purpose for which it was conducted, the findings or conclusions made, and 
identify all documents which record, refer to, or relate to such inquiry, 
investigation, survey, evaluation or study.   

1 Identify all inquiries 

2 Identify all…investigations 
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3 Identify all…surveys 

4 Identify all…evaluations 

5 Identify all…studies 

6 …conducted by Opposer or by anyone acting for or on its behalf with 
respect to Opposer’s Mark… 

7 …and marks owned or used by Opposer which incorporate the term 
“ARMOUR” as an element of the mark, including… 

8 …the date conducted… 

9 …the name… 

10 …the address… 

11 …and title of each person who conducted it… 

12 …purpose for which it was conducted… 

13 …the findings or conclusions made… 

14 …and identify all documents which record, refer to, or relate to such 
inquiry…   

15 …and identify all documents which record, refer to, or relate to 
such…investigation…. 

16 …and identify all documents which record, refer to, or relate to 
such…survey…. 

17 …and identify all documents which record, refer to, or relate to 
such…evaluation…. 

18 …and identify all documents which record, refer to, or relate to 
such…study…. 

 

Interrogatory No. 13:  Identify each different sign, display, point-of-sale 
display, label, hangtag, wrapper, container, package, advertisement, 
brochure, promotional material, and the like, known to Opposer which 
contains or bears Opposer’s Marks or any variation thereof and which is 
intended to be used or disseminated at any time by Opposer. 

1 Identify each different sign 

2 Identify each different…display 

3 Identify each different…point-of-sale display 

4 Identify each different…label 
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5 Identify each different…hangtag 

6 Identify each different…wrapper 

7 Identify each different…container 

8 Identify each different…package 

9 Identify each different…advertisement 

10 Identify each different…brochure 

11 Identify each different…promotional material  

12 Identify each different… “and the like” 

13 …known to Opposer which contains or bears Opposer’s Marks or any 
variation thereof… 

14 …and which is intended to be used… 

15 …or has been used… 

16 …or has been disseminated…at any time by Opposer. 

 
Interrogatory No. 14:  Identify each person employed by Opposer, or each 
outside agency or agent retained by Opposer, who has been or now is responsible 
for the following activity with respect to any of the goods or services intended to 
be offered or rendered or actually offered or rendered under Opposer’s Mark: 

a. marketing; 
b. advertising and promotion; and 
c. bookkeeping and accounting. 

 
1 Identify each person employed by Opposer… 

2 …or each outside agency or agent retained by Opposer… 

3 …who has been…responsible for… 

4 …who…now is responsible for… 

5 … the following activity with respect to any of the goods… 

6 …the following activity with respect to any of the…services… 

7 …intended to be offered… 

8 …intended to be…rendered… 
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9 …actually offered… 

10 …actually…rendered… 

11 …under Opposer’s Marks…  

12 a.  marketing; 

13 b.  advertising 

14 b.  promotion 

15 c.  bookkeeping 

16 c.  accounting. 

 
Interrogatory No. 22:  Has Opposer ever been a party to any litigation or 
administrative proceeding, other than the present opposition, involving Opposer’s 
Marks?  If so, state all circumstances surrounding same including, without 
limitation, the name of the parties and identification of the proceeding, Opposer’s 
status therein, the mark or marks involved, the type of proceeding involved, the 
name of the court or agency in which it was filed, the date of the filing and the file 
number, the ultimate disposition of the proceedings, and identify each document 
relating to such proceeding. 

1 Has Opposer ever been a party to any litigation…other than the present 
opposition, involving Opposer’s Marks? 

2 Has Opposer ever been a party to any…administrative proceeding, other 
than the present opposition, involving Opposer’s Marks? 

3 If so, state all circumstances surrounding same… 

4 …including, without limitation, the name of the parties… 

5 …and identification of the proceeding… 

6 …the following activity with respect to any of the…services… 

7 …Opposer’s status therein… 

8 …the mark or marks involved… 

9 …the type of proceeding involved… 

10 …the name of the court…in which it was filed … 

11 … the name of the…agency in which it was filed …  

12 …the date of the filing… 
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13 …the file number… 

14 …the ultimate disposition of the proceedings… 

15 …and identify each document relating to such proceeding. 

 
Interrogatory No. 23:  Identify all experts employed by Opposer for purposes of 
this action.  For each expert, identify his or her field of specialization, whether 
Opposer intends to call him or her as a witness, the subject matter on which he or 
she is expected to testify, the bases for each opinion, and identify all documents 
that relate in any way to the subject matter, facts, and/or circumstances as to 
which the expert is expected to testify.   

1 Identify all experts employed by Opposer for purposes of this action. 

2 For each expert, identify his or her field of specialization… 

3 For each expert, identify…whether Opposer intends to call him or her as a 
witness … 

4 For each expert, identify…the subject matter on which he or she is 
expected to testify… 

5 …the bases for each opinion… 

6 …and identify all documents that relate in any way to the subject matter 
…as to which the expert is expected to testify. 

7 …and identify all documents that relate in any way to the…facts…as to 
which the expert is expected to testify. 

8 …and identify all documents that relate in any way to 
the…circumstances…as to which the expert is expected to testify. 

 

 Applicant’s other interrogatories each contain as many as 16 subparts, resulting in a total 

number of interrogatories of at least 180.   

 Accordingly, following the Board’s procedures, Opposer properly served a general 

objection to Applicant’s First Set of Interrogatories on the ground that they exceed the permitted 

number.  Applicant therefore has no basis to argue that Opposer acted in “bad faith” or to compel 

responses to its excessive number of interrogatories.     

B. Applicant Filed Its Motion without Making the Requisite Good-Faith 
Attempt to Resolve this Dispute 
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 Under the Board’s procedures, parties are expected to cooperate during discovery and are 

required to make good-faith attempts to resolve discovery disputes before filing a motion to 

compel.  TBMP §§ 408.01 and 523.02.  A party may not, as Applicant has done here, simply 

state that discovery has not been responded to and insist on responses to relieve itself of the 

good-faith-effort requirement.  MacMillan Bloedel Ltd. v. Arrow-M Corp., 203 USPQ 952, 954 

(TTAB 1979) (a statement that discovery has not been responded to does not constitute a good-

faith effort). 

 Here, Applicant failed to make a good-faith effort to resolve this dispute before filing its 

Motion.  Applicant sent two short correspondence demanding interrogatory responses without 

providing any justification or support for its position.  Applicant never provided its own 

interrogatory count, offered to revise any of its interrogatories, had a conversation with Opposer 

about a possible resolution, or made any other effort to reach a resolution.  Accordingly, 

Applicant has not met the Board’s threshold requirement for filing a motion to compel. 

III. CONCLUSION 

 For the reasons discussed above, Opposer respectfully requests that the Board deny 

Applicant’s Motion in its entirety.   

 
      Respectfully Submitted, 
 
Dated:  May 17, 2012    By:   /Danny M. Awdeh/     

Douglas A. Rettew 
Danny M. Awdeh     
FINNEGAN, HENDERSON, FARABOW,  
   GARRETT & DUNNER L.L.P. 
901 New York Avenue, N.W. 
Washington, D.C. 20001-4413 
Telephone:  202-408-4000 
 
Attorneys for Opposer 
Under Armour, Inc. 






































































































































