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Applicant Afterburner, Inc. (“Afterburner”) had its day in court. A Georgia court
determined that the pilot flight suit design that is the subject of this proceeding is not protectable
as a service mark. Afterburner never appealed that decision, and it is now final and non-
appealable. As a result, the doctrine of collateral estoppel bars Afterburner from arguing here
that the flight suit design is protectable as a service mark. The Board should therefore grant
summary judgment in favor of Opposer The Corps Group and refuse registration of the flight suit
design.

L BACKGROUND FACTS

Afterburner provides consulting and training services for individuals, groups and
organizations based on the experience of its employees, who are current and former fighter pilots
from the U.S. military. Several former employees of Afterburner started their own business
consulting and training company called The Corps Group in 2008. Afterburner filed a complaint
in the Superior Court of Forsyth County, Georgia in October 2009. While the state court
litigation was pending, on July 28, 2010, Afterburner filed Application Serial No. 85,094,889
(the “Application”), which seeks to register the design of a three-dimensional pilot flight suit in
connection with “business management consultancy services; executive search and placement
services; personnel placement and recruitment” in Class 35 and “providing seminars in
motivational and management training; educational and entertainment services, namely,
providing keynote motivational and educational speakers and providing personal and group
coaching and learning forums in the field of leadership development” in Class 41 (collectively,
“Afterburner’s Services”). See Declaration of John Borneman (“Borneman Decl.”), attached as
Exhibit A, | 4, Ex. A-1.

Afterburner amended its complaint several times and ultimately filed the Third Amended

Complaint on April 11, 2011. See Borneman Decl. { 5, Ex. A-2. The Third Amended



Complaint asserted numerous claims against The Corps Group and its founders, including
various employment-related claims and claims for trademark and trade dress infringement based
on the defendants’ use of certain phrases, wearing of military flight suits and use of jet imagery
and other military props while they made presentations. The Third Amended Complaint defined
the asserted trade dress to include the design of the pilot flight suit that is the subject of the
Application (and this opposition proceeding) and explicitly mentioned, and included as an
exhibit, Afterburner’s Application. See Borneman Decl. | 5, Ex. A-2 at ] 24-27 & Ex. B. The
Corps Group and the individual defendants filed their Answer to Plaintiff’s Third Amended
Complaint and counterclaims on April 26, 2011. See Borneman Decl. | 6, Ex. A-3.

After extensive discovery and summary judgment briefing, in April 2014, the Forsyth
County Superior Court held a seven day jury trial in connection with the parties’ claims. After
Afterburner finished presenting its case-in-chief, The Corps Group and the other defendants
moved for a directed verdict with respect to the claim for infringement of Afterburner’s flight
suit design on the basis that the design was generic and did not have secondary meaning. See
Borneman Decl. 7, Ex. A-4 at 951:14-18; 952:8-13. In response, Afterburner’s counsel argued
that the flight suit was not generic and had secondary meaning. Borneman Decl. { 7, Ex. A-4 at
955:2-18. Initially, the court denied the motion for directed verdict on the trade dress issues.
Borneman Decl. | 7, Ex. A-4 at 965:10-14.

At the close of all evidence, The Corps Group renewed its motion for directed verdict on
the claim for infringement of Afterburner’s flight suit design. See Borneman Decl. | 8, Ex. A-5
at 1528:24-1529:11. During the argument on the renewed motion for a directed verdict, the
judge asked Afterburner if its claim was for infringement of the flight suit design that is the

subject of the Application (which the judge referred to as the “service mark™) or for infringement



of Afterburner’s overall trade dress. Borneman Decl. | 8, Ex. A-5 at 1531:17-22 (defining the
flight suit design that is the subject of the Application as the “service mark”); id. at 1532:6-8
(asking for clarification of Afterburner’s claims). Afterburner indicated it claimed infringement
of both the flight suit design on its own and of the overall trade dress, which Afterburner defined
as the flight suit plus jet fighter pilot imagery. Borneman Decl. { 8, Ex. A-5 at 1532:9-18; see
also id. at 1539:7-10 (“I believe we have a service mark claim as well as [sic] trade dress claim.
The service mark claim only relates to the flight suit. The trade dress claim is much broader.”).
The judge explicitly asked Afterburner if it was claiming it had the exclusive right to use the
flight suit in connection with business consulting services and Afterburner indicated that it did
claim to have that exclusive right, referring to the Application it had submitted for registration.
Borneman Decl. | 8, Ex. A-5 at 1532:21-1534:5. The judge then questioned whether there was
any evidence of the protectability of the “service mark™ of the flight suit design such that there
could even be infringement of that mark when “[a]ll it is is a flight suit.” Borneman Decl. { 8,
Ex. A-5 at 1536:6-22. In response, The Corps Group argued that Afterburner’s alleged flight suit
service mark was generic and unprotectable, citing evidence of third parties who wore flight suits
when making presentations and the lack of evidence that anyone identified Afterburner as the
source of a “generic” unmarked flight suit. Borneman Decl. { 8, Ex. A-5 at 1539:13-1540:8.

The court took a recess to consider this issue and then made its ruling. The judge stated:
“So what is it about a flight suit that itself, as a symbol, distinguishes the services of Afterburner
from the services of anybody else?...A flight suit, a generic flight suit, is a flight suit...it is not a

service mark...” Borneman Decl. | 8, Ex. A-5 at 1541:14-24. The court then granted a directed



verdict as to the “service mark.” Id. Afterburner did not move for reconsideration and did not
appeal the judge’s ruling. Borneman Decl. q 10."

While the litigation was pending, the Application was published for opposition on August
30, 2011. The Corps Group filed timely a Notice of Opposition on September 28, 2011, in
which it opposed registration of the flight suit design on the basis that it is not capable of
distinguishing Afterburner’s services from the services of others and has not acquired
distinctiveness. See Borneman Decl. { 9, Ex. A-6. This proceeding was stayed numerous times
while the state court litigation was pending. Dkt. 6, 10, 15, 19. On July 16, 2016, the Board
ordered that the proceeding was resumed and reset the discovery and trial dates. Dkt. 24.

II. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate when the record evidence shows that “there is no
genuine issue as to any material fact and that the moving party is entitled to a judgment as a
matter of law.” Fed. R. Civ. P. 56(c); see 37 C.F.R. § 2.116(a) (stating that Federal Rules of
Civil Procedure apply in opposition proceedings). A genuine issue as to a material fact exists if
sufficient evidence is presented that a reasonable fact finder could decide the question in favor of
the non-moving party. Opryland USA Inc. v. Great American Music Show, Inc., 970 F.2d 847,
849-50 (Fed. Cir. 1992). The moving party has the initial burden of demonstrating there are no
genuine issues of material fact. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 256 (1986).

Once the moving party has carried its burden, the non-moving party must set forth specific facts

showing a genuine issue for trial. Id.

! Although the judge separately denied the defendants’ motion for directed verdict as to infringement of
Afterburner’s overall trade dress (one component of which was the flight suit design), the defendants appealed that
decision and the Georgia Court of Appeals overturned the jury verdict on this claim, finding that Afterburner’s
overall trade dress was not protectable. See The Corps Group v. Afterburner, Inc., 779 S.E.2d 383, 395-96 (Ga.
App. 2015). Afterburner petitioned for a writ of certiorari from the Georgia Supreme Court, which was denied. See
Afterburner, Inc. v. The Corps Group, 2016 Ga. LEXIS 374 (Ga. 2016).
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. ARGUMENT
A. Collateral Estoppel Requirements
Under the doctrine of collateral estoppel, or issue preclusion, if a court actually and
necessarily decides an issue against a party, that determination is conclusive in a subsequent suit
involving the same issue and party. STMicroelectronics, Inc. v. Nartron Corp., 2005 TTAB
LEXIS 202, at *9 (TTAB 2005). For collateral estoppel to apply, the following requirements
must be met:
(1) the issues must be identical to the issued involved in the prior
action;
(2) the issue must have been actually litigated in the prior action;
(3) the determination of the issues must have been necessary to the
resulting judgment; and

(4) the party defending precluded must have had a full and fair
opportunity to litigate the issue in the prior action.

Jet, Inc. v. Sewage Aeration Sys., 223 F.3d 1360, 1365-66 (Fed. Cir. 2000); Larami Corp. v. Talk
To Me Programs Inc., 36 U.S.P.Q.2d 1840, 1843-1844 (TTAB 1995). As discussed in detail
below, all four requirements are met here and collateral estoppel applies. Thus, Afterburner is
estopped from arguing that the mark that is the subject of the Application is protectable as a
service mark.

B. Afterburner Should Be Collaterally Estopped From Arguing That Its Flight
Suit Is Protectable as a Service Mark.

1. The Issue Here Is Identical to an Issue in the Civil Litigation.

A principal issue in the state court litigation was whether the flight suit that is the subject
of the Application is protectable as a service mark. Throughout the Georgia case, Afterburner
clearly and unambiguously asserted that it had trade dress or service mark rights in the use of a
flight suit in connection with Afterburner’s Services. For example, the Third (and final)

Amended Complaint referenced the pilot flight suit in connection with its trade dress claim and



explicitly mentioned, and included as an exhibit, Afterburner’s Application. See Borneman
Decl. | 4, Ex. A-1 at ] 24-27 & Ex. B.

Moreover, during the trial, Afterburner stated multiple times that it was asserting a claim
against The Corps Group for infringement of the flight suit service mark that is the subject of
Afterburner’s Application. Specifically, Afterburner’s counsel stated very clearly: “I believe we
have a service mark claim as well as [sic] trade dress claim. The service mark claim only relates
to the flight suit. The trade dress claim is much broader.” Borneman Decl. { 8, Ex. A-5 at
1539:7-10. Elsewhere, the court asked Afterburner to clarify whether its infringement claims
were for infringement of the flight suit, which the court referred to as the “service mark”, or for
the overall trade dress? Borneman Decl. | 8, Ex. A-5 at 1532:6-8. Afterburner’s counsel
indicated that Afterburner claimed both infringement of the flight suit and the overall trade dress,
which it defined as “the flight suit plus jet fighter pilot imagery.” Borneman Decl. | 8, Ex. A-5
at 1532:9-18.

Ultimately, the court granted a directed verdict in favor of The Corps Group on
Afterburner’s claim regarding infringement of the flight suit service mark but determined that
there was enough evidence to go to the jury as to whether The Corps Group infringed
Afterburner’s overall trade dress.” With respect to the flight suit design, which the court
identified as the subject of the U.S. trademark application filed in July of 2010, the court held
that there was no evidence that the flight suit distinguished the services of Afterburner from
others’ services and that the flight suit was a “generic flight suit” and “not a service mark”.

Borneman Decl. | 8, Ex. A-5 at 1531:17-1532:5; 1541:14-24.

? The trial court’s conclusion that Afterburner presented sufficient evidence as to ownership of protectable trade
dress comprised of the flight suit plus jet fighter pilot imagery was reversed by the Georgia Court of Appeals. See
The Corps Group v. Afterburner, Inc., 779 S.E.2d 383, 395-96 (Ga. App. 2015).
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The issue in this opposition proceeding is identical to the issue presented in the state
court litigation. The issue to be resolved in this proceeding is whether the flight suit design is
protectable as a service mark in connection with Afterburner’s Services. See Borneman Decl.
9, Ex. A-6 at {{ 14-19. As discussed above, the identical issues were analyzed and decided by
the Georgia court.

The fact that the Georgia court held that the flight suit design was not protectable as a
service mark in the context of an infringement action and not in the context of a proceeding
regarding registrability is not controlling. See, e.g. Int’l Order of Job’s Daughters v. Lindeburg
& Co., 727 F.2d 1087, 1091 (Fed. Cir. 1984) (affirming Board’s application of collateral
estoppel in cancellation proceeding after Ninth Circuit held mark was not protectable in
infringement action); STMicroelectronics, 2005 TTAB LEXIS 202 at *11-13 (applying collateral
estoppel in cancellation proceeding on issue of whether SMART-POWER was generic after
district court held term was generic in infringement action); Kegan v. Michael Wolff & Co., 2000
TTAB LEXIS 137, *9-11 (TTAB 2000) (applying collateral estoppel in opposition proceeding
on issue of whether GUIDE was generic after district court held term was generic in
infringement action).

Thus, the identity of the issues requirement, the first part of the collateral estoppel
inquiry, is satisfied here.

2. This Issue Was Actually Litigated in the Civil Litigation.

The requirement that the issue have been actually decided is satisfied if the parties
disputed the issue and the trier of fact decided it. In re Freeman, 30 F.3d 1459, 1466 (Fed. Cir.
1994). The protectability of Afterburner’s flight suit design was actually litigated in the Georgia
state litigation. As discussed above, Afterburner asserted a claim against The Corps Group for

infringement of the flight suit design in the state court litigation. See Borneman Decl. | 5, Ex. A-
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2 at |9 24-27 & Ex. B. The Corp Group’s affirmative defenses included that Afterburner’s
asserted trademarks were not protectable and were generic. See Borneman Decl. | 6, Ex. A-3
(defenses twenty eight and twenty nine).

After the close of evidence, The Corps Group moved for a directed verdict on the claim
of infringement of the flight suit design based on evidence of third parties who wore flight suits
when making presentations and the lack of evidence that anyone identified Afterburner as the
source of a “generic” unmarked flight suit. See Borneman Decl. | 8, Ex. A-5 at 1539:13-1540:8.
After hearing this evidence, the court found that the flight suit design on its own was not
protectable as a service mark and granted a directed verdict in favor of The Corps Group. See
Borneman Decl.| 8, Ex. A-5 at 1541:14-24.

Thus, the issue of the protectability of Afterburner’s flight suit was disputed, litigated and
decided in the prior litigation. See STMicroelectronics, 2005 TTAB LEXIS 202 at *12 (holding
that issue was actually litigated in district court where court made findings as to issue of
genericness based on the record presented by the parties).

3. The Determination of the Issue Was Necessary to the Judgment.

“In order to give preclusive effect to a particular finding in a prior case, that finding must
have been necessary to the judgment rendered in the previous action.” In re Freeman, 30 F.3d at
1466. As detailed above, the issue of the protectability of the flight suit design was actually
decided by the Georgia court, which granted a directed verdict in favor of The Corps Group on
this issue. See Borneman Decl. | 8, Ex. A-5 at 1541:14-24. The court’s determination that the
flight suit design was not protectable as a service mark was the sole basis of the court’s holding
of non-infringement.

4. Afterburner Had a Full and Fair Opportunity to Litigate the Issue.



“To apply issue preclusion, the party against whom the estoppel is being asserted must
have been accorded a full and fair opportunity to litigate in the prior court proceeding the very
issue he now seeks to relitigate.” In re Freeman, 30 F.3d at 1467. There is no question here
that Afterburner participated fully in the trial and made arguments regarding the protectability of
the flight suit design. See, e.g., Borneman Decl. { 7, Ex. A-4 at 955:2-18.

While Afterburner may not be satisfied with the court’s determination that the flight suit
design is not protectable, it had a full and fair opportunity to litigate this issue and took full
advantage of that opportunity. The Corps Group should not have to litigate the identical issue
again.

IV.  CONCLUSION

As the foregoing discussion makes clear, collateral estoppel applies in this opposition
proceeding to prevent Afterburner from re-litigating the issue of the protectability of its flight
suit design as a service mark. Because a court determined that the flight suit design that is the
subject of Afterburner’s Application is not protectable as a service mark, Afterburner should be
collaterally estopped from arguing that the flight suit design is protectable. Because the flight
suit design is not protectable, the Board should grant summary judgment in favor of The Corps

Group and deny registration for Afterburner’s Application.

Dated: April 7, 2017 Respectfully submitted,

By: /s/J. Kevin Fee

J. Kevin Fee

Jordana S. Rubel

Jane W. Wise

Morgan, Lewis & Bockius LLP
1111 Pennsylvania Ave., N.W.
Washington, D.C. 20004
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Motion for Summary Judgment has been sent

via email and first class mail, postage pre-paid, this 7th day of April, 2017 to:

Michael C. Mason
The Law Office of Michael C. Mason
1960 Rosecliff Drive, NE
Atlanta, GA 30329
mmtmlaw@gmail.com

/s/ Jordana S. Rubel

Jordana S. Rubel
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

THE CORPS GROUP, In re Application Serial No. 85/094,889
Mark: Pilot Flight Suit Design
Opposer,

AFTERBURNER, INC.

Applicant. Opposition No. 91201830

DECLARATION OF JOHN BORNEMAN

Pursuant to 28 U.S.C. § 1746, 1, John Borneman, declare the following statements to be
true under the penalties of perjury:

1. I am over the age of 18 years and am fully competent to testify to the matters
stated in this Declaration.

2. This declaration is based on my personal knowledge. If called to do so, I would
and could testify to the matters stated herein,

% 1 am the Chief Executive Officer of The Corps Group, which is the Opposer in
this matter and which was one of the defendants in the Georgia state court litigation initiated by
Afterburner, Inc. (“Afterburner™) in 2009,

4. Attached as Exhibit A-1 is a true and correct copy of Application Serial No.
85,094,889 that was filed by Afterburner on July 28, 2010.

5, Attached as Exhibit A-2 is a true and correct copy of the Third Amended
Complaint filed by Afterburner in connection with the Georgia state court litigation on April 11,

2011.
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6. Attached as Exhibit A-3 is a true and correct copy of the Answer to Plaintiff’s
Third Amended Complaint and counterclaims filed by The Corps Group and the individual
defendants in connection with the Georgia state court litigation on April 26, 2011.

¥ Attached as Exhibit A-4 is a true and correct copy of excerpts of Volume 6 of the
trial transcript from the jury trial that took place in April 2014 in the Georgia state court
litigation between Afterburner and The Corps Group.

8. Attached as Exhibit A-5 is a true and correct copy of excerpts of Volume 9 of the
trial transcript from the jury trial that took place in April 2014 in the Georgia state court
litigation between Afterburner and The Corps Group.

&, Attached as Exhibit A-6 is a true and correct copy of the Notice of Opposition
filed by The Corps Group in this proceeding on September 28, 2011,

10.  Afterburner did not move for reconsideration of the judge’s directed verdict that
the pilot flight suit is not proctectable as a service mark, nor did Afterburner appeal that ruling to

the Georgia Court of Appeals.

Dated: Marctr— , 2017
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PTO Form 1478 (Rev 9/2006)
OMB No. 0651-0009 (Exp 12/31/2011)

Trademark/Service Mark Application, Principal Register

Serial Number: 85094889
Filing Date: 07/28/2010

The table below presents the data as entered.

SERIAL NUMBER 85094889
MARK INFORMATION
WTICRS\EXPORT1 INIMAGEOUT

TMARK 111850\948\85094889\xm1 1\ APP0002.JPG

SPECIAL FORM YES

USPTO-GENERATED IMAGE NO

COLOR MARK NO
The mark consists of a three-dimensional configuration of a

*DESCRIPTION OF THE MARK pilot flight suit. The broken lines in the drawing are not part of

(and Color Location, if applicable) the mark but are merely intended to show the position of the
mark.

PIXEL COUNT ACCEPTABLE YES

PIXEL COUNT 595 x 841

REGISTER Principal

APPLICANT INFORMATION

#*QWNER OF MARK AFTERBURNER, INC.

*STREET 55 Ivan Allen Jr. Blvd.

*CITY Atlanta

*STA?E . Georgia

(Required for U.S. applicants)

*COUNTRY United States

TR

PHONE (404) 835-3500

EMAIL ADDRESS tfaxio@afterburner.com

LEGAL ENTITY INFORMATION

TYPE

STATE/COUNTRY OF INCORPORATION

corporation

Georgia

GOODS AND/OR SERVICES AND BASIS INFORMATION

INTERNATIONAL CLASS

*IDENTIFICATION

FILING BASIS

035

Business management consultancy services; executive search
and placement services; personnel placement and recruitment

SECTION 1(a)


../APP0002.JPG
../APP0002.JPG

FIRST USE ANYWHERE DATE

FIRST USE IN COMMERCE DATE

SPECIMEN
FILE NAME(S)

SPECIMEN DESCRIPTION

INTERNATIONAL CLASS

*IDENTIFICATION

FILING BASIS
FIRST USE ANYWHERE DATE

FIRST USE IN COMMERCE DATE

SPECIMEN
FILE NAME(S)

SPECIMEN DESCRIPTION

ATTORNEY INFORMATION
NAME

ATTORNEY DOCKET NUMBER
FIRM NAME

INTERNAL ADDRESS

STREET

CITY

STATE

COUNTRY

ZIP/POSTAL CODE

PHONE

FAX

EMAIL ADDRESS

AUTHORIZED TO COMMUNICATE VIA EMAIL
OTHER APPOINTED ATTORNEY
CORRESPONDENCE INFORMATION
NAME

FIRM NAME

INTERNAL ADDRESS

STREET

CITY

STATE

At least as early as 01/31/1996
At least as early as 01/31/1996

WTICRS\EXPORT1 INIMAGEOUT
11\850\948\85094889\xml11\ APP0003.JPG

web site photograph of pilot flight suits as worn as service
marks

041

Providing seminars in motivational and management training;
educational and entertainment services, namely, providing
keynote motivational and educational speakers and providing
personal and group coaching and learning forums in the field
of leadership development

SECTION 1(a)
At least as early as 01/31/1996
At least as early as 01/31/1996

WTICRS\EXPORT1 INIMAGEOUT
11\850\948\85094889\xml 1\ APP0004.JPG

web site photograph of pilot flight suits as worn as service
marks

Michael C. Mason
04-A01-1.1

Essentia Legal, PC - Arrington, Oduola-Owoo & Mason
Suite 110

3915 Cascade Road, SW
Atlanta

Georgia

United States

30331-8522

404.549.6774
404.549.6774
michael@essentialegal.com
Yes

Latif Odula-Owoo

Michael C. Mason

Essentia Legal, PC - Arrington, Oduola-Owoo & Mason
Suite 110

3915 Cascade Road, SW

Atlanta

Georgia


../APP0003.JPG
../APP0003.JPG
../APP0004.JPG
../APP0004.JPG

COUNTRY

ZIP/POSTAL CODE

PHONE

FAX

EMAIL ADDRESS

AUTHORIZED TO COMMUNICATE VIA EMAIL
FEE INFORMATION

NUMBER OF CLASSES

FEE PER CLASS

*TOTAL FEE DUE

*TOTAL FEE PAID

SIGNATURE INFORMATION
SIGNATURE

SIGNATORY'S NAME
SIGNATORY'S POSITION

DATE SIGNED

United States

30331-8522

404.549.6774
404.549.6774
michael@essentialegal.com

Yes

325
650
650

/James D. Murphy/
James D. Murphy
CEO

07/28/2010



Trademark/Service Mark Application, Principal Register

Serial Number: 85094889
Filing Date: 07/28/2010

To the Commissioner for Trademarks:

MARK: (Stylized and/or Design, see mark)
The mark consists of a three-dimensional configuration of a pilot flight suit. The broken lines in the drawing are not part of the mark but are
merely intended to show the position of the mark.
The applicant, AFTERBURNER, INC., a corporation of Georgia, having an address of

55 Ivan Allen Jr. Blvd.

Atlanta, Georgia 30308

United States
requests registration of the trademark/service mark identified above in the United States Patent and Trademark Office on the Principal Register
established by the Act of July 5, 1946 (15 U.S.C. Section 1051 et seq.), as amended, for the following:

International Class 035: Business management consultancy services; executive search and placement services; personnel placement and
recruitment

In International Class 035, the mark was first used at least as early as 01/31/1996, and first used in commerce at least as early as 01/31/1996, and
is now in use in such commerce. The applicant is submitting one specimen(s) showing the mark as used in commerce on or in connection with
any item in the class of listed goods and/or services, consisting of a(n) web site photograph of pilot flight suits as worn as service marks.

Specimen Filel

International Class 041: Providing seminars in motivational and management training; educational and entertainment services, namely,
providing keynote motivational and educational speakers and providing personal and group coaching and learning forums in the field of
leadership development

In International Class 041, the mark was first used at least as early as 01/31/1996, and first used in commerce at least as early as 01/31/1996, and
is now in use in such commerce. The applicant is submitting one specimen(s) showing the mark as used in commerce on or in connection with
any item in the class of listed goods and/or services, consisting of a(n) web site photograph of pilot flight suits as worn as service marks.

Specimen Filel

The applicant's current Attorney Information:
Michael C. Mason and Latif Odula-Owoo of Essentia Legal, PC - Arrington, Oduola-Owoo & Mason

Suite 110
3915 Cascade Road, SW
Atlanta, Georgia 30331-8522
United States
The attorney docket/reference number is 04-A01-1.1.

The applicant's current Correspondence Information:
Michael C. Mason
Essentia Legal, PC - Arrington, Oduola-Owoo & Mason

Suite 110
3915 Cascade Road, SW

Atlanta, Georgia 30331-8522
404.549.6774(phone)
404.549.6774(fax)

michael@essentialegal.com (authorized)


../APP0002.JPG
../APP0003.JPG
../APP0004.JPG

A fee payment in the amount of $650 has been submitted with the application, representing payment for 2 class(es).
Declaration

The undersigned, being hereby warned that willful false statements and the like so made are punishable by fine or imprisonment, or both, under
18 U.S.C. Section 1001, and that such willful false statements, and the like, may jeopardize the validity of the application or any resulting
registration, declares that he/she is properly authorized to execute this application on behalf of the applicant; he/she believes the applicant to be
the owner of the trademark/service mark sought to be registered, or, if the application is being filed under 15 U.S.C. Section 1051(b), he/she
believes applicant to be entitled to use such mark in commerce; to the best of his/her knowledge and belief no other person, firm, corporation, or
association has the right to use the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to be likely,
when used on or in connection with the goods/services of such other person, to cause confusion, or to cause mistake, or to deceive; and that all
statements made of his/her own knowledge are true; and that all statements made on information and belief are believed to be true.

Signature: /James D. Murphy/ Date Signed: 07/28/2010
Signatory's Name: James D. Murphy
Signatory's Position: CEO

RAM Sale Number: 1166
RAM Accounting Date: 07/29/2010

Serial Number: 85094889

Internet Transmission Date: Wed Jul 28 15:00:49 EDT 2010

TEAS Stamp: USPTO/BAS-XXX.XXX.XXX.XX-201007281500495
40787-85094889-470fe516a5f5d70c8d342361¢e
95b581e-CC-1166-20100723165420639201
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EXHIBIT A-2



IN THE SUPERIOR COURT OF FORSYTH COUNTY

STATE OF GEORGIA
AFTERBURNER, INC.,
Plaintiff,
V.
CIVIL ACTION
THE CORPS GROUP, JOHN FILE NO. 09¢v-2844

BORNEMAN, CAREY LOHRENZ,
KYLE HOWLIN, and JOHN
UNDERHILL,

Defendants.

PLAINTIFE’S THIRD AMENDED COMPLAINT

COMES NOW Plaintiff Afterburner, Inc. (“Afterburner” or “Plaintiff”), and,

in accordance with O.C.G.A. § 9-11-15, files this Third Amended Complaint

against Defendants The Corps Group (“TCG”), John Borneman (“Borneman”),
Carey Lohrenz (“Lohrenz”), Kyle Howlin (“Howlin”), and John Underhill
(“Underhill”), (collectively, “Defendants”), jointly and severally, showing the
Court as follows:
PARTIES AND NATURE OF ACTION
1. This is an action for Trademark Infringement, Trade Dress

Infringement and Unfair Competition arising under the Lanham Act, 15 U.S.C. §§
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1114(1)(a) and 1125(a); Misappropriation of Trade Secrets under O.C.G.A. § 10-1-
760 et seq.; violation of the Georgia Uniform Deceptive Trade Practices Act,
O.C.G.A. § 10-1-370 et seq.; and Unfair Competition, Conspiracy, Tortious
Interference with Business Relations and Breach of Contract arising under Georgia
law.

2. Plaintiff Afterburner is a Georgia company with its principal place of
business in Fulton County, Georgia. Afterburner is a small, veteran-owned
management training and consulting firm that provides keynote addresses,

corporate teambuilding events, executive leadership training, strategic business
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business in Quakertown, Pennsylvania. Like Afterburner, Defendant TCG
provides keynote addresses, corporate team building events, executive leadership
training and strategic business planning consulting services. Defendant TCG
directly competes with Afterburner for clients. Defendant TCG 1s owned and
operated by Defendant Borneman. Howlin, Lohrenz and Underhill are officers of
Defendant TCG.

4. Defendant Bomeman is an individual residing in Coopersburg,

Pennsylvania. Afterburner employed Defendant Borneman as an independent
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contractor in or around July of 1999. Defendant Borneman resigned m or around
May of 2008. After representing that he was not going to work for a competitor,
Defendant Bormmeman did so. After that relationship soured, Defendant Borneman
founded and became the Chief Executive Officer of Defendant TCG.

5. Defendant Howlin is an individual residing in Forsyth County,
Georgia. Afterburner employed Defendant Howlin as an independent contractor in
or around May of 2001. Defendant Howlin resigned in or around January of 2009.
Defendant Howlin currently works for Defendant TCG as the Chief Operating
Officer and is a Partner of Defendant TCG.

6. Defendant Lohrenz is an individual residing in Germantown,
Tennessee.  Afterburner employed Defendant Lohrenz as an independent
contractor on December 1, 2007. Defendant Lohrenz resigned at the end of
December of 2008. Defendant Lohrenz cuirently works for Defendant TCG as the
Vice President of Sales and Business Management.

7. Defendant Underhill is an individual residing in Massachusetts.
Afterburner employed Defendant Underhill as an independent contractor on or
about November 28, 2001. Defendant Underhill resigned on or about September
15, 2009. Defendant Underhill began working for Defendant TCG long before

resigning from Plaintiff Afterburner.
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JURISDICTION AND VENUE

8. This Court has subject matter jurisdiction pursuant to O.C.G.A. § 15-
6-8.

9. This Court has personal jurisdiction over Defendant Howlin because
he is a resident of Forsyth County, Georgia.

10.  This Court has personal jurisdiction over Defendant TCG pursuant to
0.C.G.A. § 9-10-91. Defendant TCG has engaged in activity that has caused and
will continue to cause tortious injury to Afterburner in Georgia by acts outside of
the state.

11.  Defendants Borneman, Lohrenz, and Underhill are each subject to
personal jurisdiction in Georgia pursuant to O.C.G.A. § 9-10-91. Each of these
Defendants has entered into and has breached contractual obligations to
Afterburner in Georgia. These Defendants also have engaged in activity that has
caused and will continue to cause tortious injury to Afterburner in Georgia by acts

outside of the state.

12.

Venue 1s proper in this Court pursuant to O.C.G.A. § 9-10-93.
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FACTUAL ALLEGATIONS
A.  Afterburner’s Business Model

13.  As previously stated, Plaintiff Afterburner is a well known, veteran-
owned management training and consulting firm that provides keynote addresses,
corporate teambuilding events, executive leadership training, strategic business
planning consulting and human capital placement services. In this way,
Afterburner helps businesses improve their operations.

14.  Afterbumer modifies and incorporates strategies and techniques
utilized by fighter pilots into its business improvement services. Afterburner’s
consultants utilize Afterburner’s unique fighter pilot related materials and method
of doing business along with their military experience_in providing Afterburner’s
business improvement services to its clients.

15.  Afterbumer has been in business since 1996 and has serviced
hundreds of clients, including nearly 100 of the Fortune 500 companies. Such
customers have included American Express, Bank of America, Dell Computers,

Eastman Kodak, General Motors, Home Depot, iIBM, Johnson & Johnson, Sprint,

UPS, and Wal-Mart.
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16.  Most relevant to this matter, Afterburner has also serviced clients such
as Cisco Systems, Inc. (“Cisco”), Metal Treating Institute, Inc. (“MTI”), and RTI
International Metals, Inc. (“RTI1”).

17.  Afterburner has been recognized nationally and, in fact, worldwide. It
has had a pervasive media presence, including being twice named to Inc.
Magazine's “Inc. 500 List of America's Fastest Growing Companies,” and being

featured in well respected publications including The Wall Street Journal, Business

Week, Financial Times, Newsweek, and Meetings and Conventions Magazine.

18.  Afterburner has also appeared on CNN, CNBC, Fox News, and
Bloomberg News.

19.  Afterburner has and continues to promote itself heavily on the
Internet.

20.  Afterburner CEO Jim Murphy is also the author of Business Is
Combat and Flawless Execution, both Harper Collins labels. Both books’ covers
advertise Afterburner.

B.  Afterburner’s Trademarks and Trade Dress.

21.  Afterburner has, since its inception, used unique and distinctive trade

dress, consisting of fighter pilot themed concepts and fighter pilot imagery, in

connection with the marketing of and provision of its services.
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22.  Afterburner was the first corporate leadership training company to use
fighter pilot theme related materials for business consulting, and clearly identifies
itself heavily with this theme in its marketing materials, advertising and with the
delivery of services.

23.  Although Afterburner’s trade dress is inherently distinctive, it also has
acquired distinctiveness because of Atterburner’s widespread marketing activities
and extensive media appearances over the past fifteen years promoting its unique
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executives to recognize “fighter pilot themed” business
proprietary trade dress originating from Afterburner.

24.  Consistent with the fighter pilot imagery and concepts used by
Afterburner in its presentation and marketing materials, Afterburner requires all of
its presenters to wear fighter pilot flight suits during presentations.

25.  Afterburner is the record holder of the U.S. Trademark Application
Serial No. 85094889 for the “Pilot Flight Suit” as used in connection with
“business management consultancy services; executive search and placement
services; personnel placement and recruitment; providing seminars in motivational
and management training; educational and entertainment services, namely,

providing keynote motivational and educational speakers and providing personal
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and group coaching and learning forums in the field of leadership development.”
An example of such use by Afterburner of its Pilot Flight Suit trade dress and a
copy of the USPTO Trademark Application are attached hereto as “Exhibits A and
B.”

26.  Afterburner has been using its Pilot Flight Suit trade dress since
January 1996.

27. In addition to fighter pilot flight suits, Afterburer’s trade dress
includes, among other things: 1) fighter pilot themed audio-visual presentations; 2)
fighter pilot themed tools and exercises to teach business consumers; 3) utilizing
various strategic business planning and training models that feature the
implementation of high performance fighter pilot themed processes (such as the
FLAWLESS EXECUTION model featuring Afterburner’s well-known “Plan-
Brief-Execute-Debrief” cycle and “Nameless Rankless Debriefing”); 4) use of
fighter pilot jargon like “Plan-Brief-Execute-Debrief,” “Execution” and
“S.T.E.A.L.T.H. Debrief”’; 5) “Planning” and “Debrief” workshops that continue
the fighter pilot mission overall impression; 6) a business solutions website that
displays fighter pilot imagery, as well as Air Force, Navy and Marine Corps bios

and pilot call signs of its employees; and 7) other imagery, terminology and
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services evoking the overall feel of fighter pilot mission planning and execution
techniques (collectively “Afterburner’s Trade Dress”™).

28.  Afterbumer is also known for, and has extensively promoted, its
FLAWLESS EXECUTION strategic business planning model, which consists of
training clients to implement a process of planning, briefing, executing and
debriefing in order to improve their business processes.

29.  Afterburner has trained over 1 million managers and executives in the
use of the FLAWLESS EXECUTION model in their businesses.

30.  Afterburner owns the registered service mark FLAWLESS
EXECUTION (Reg. No. 2932612) used in connection with seminars, motivational
and management training, and distribution of course materials. An example of
such use by Afterburner of its FLAWLESS EXECUTION mark, as well as a copy
of its FLAWLESS EXECUTION registration are attached hereto as “Exhibits C
and D.”

31.  Afterburner has been using the “FLAWLESS EXECUTION” mark
since at least January 1998.

32.  Afterburner has also registered the service mark TASK
SATURATION (Reg. No. 2423661) for use in connection with seminars,

motivational and management training, and distribution of course materials. An
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example of such use by Afterburner of its TASK SATURATION mark as well as a
copy of its registration are attached hereto as “Exhibit E and F.”

33.  Afterburner has been using the TASK SATURATION mark since at
least January 1996.

34.  In addition, Afterburner owns the common law service marks PLAN-
BRIEF-EXECUTE-DEBRIEF-WIN and Design which is the subject of U.S.
Trademark Application Serial No. 83279648, and PLAN. BRIEF. EXECUTE.
DEBRIEF. = WIN, both used in connection with Afterburmer’s “Flawless
Execution Cycle.”

35.  Afterburner’s PLAN-BRIEF-EXECUTE-DEBRIEF-WIN and Design
and PLAN. BRIEF. EXECUTE. DEBRIEF. = WIN marks are displayed on
Afterburner’s website as well as its marketing and training materials. Examples of
such use by Afterburner of its PLAN-BRIEF-EXECUTE-DEBRIEF-WIN and
Design and PLAN. BRIEF. EXECUTE. DEBRIEF. = WIN marks are attached
hereto as “Exhibit G.”

36.  Afterburner has been using some form of the PLAN-BRIEF-
EXECUTE-DEBRIEF-WIN and Design mark since at least 1999 and has been
using the PLAN-BRIEF-EXECUTE-DEBRIEF-WIN and Design mark since July

of 2008.

10
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37.  Furthermore, Afterburner also owns and promotes the trademark
PLAN-BRIEF-EXECUTE-DEBRIEF-WIN-LESSON LEARNED and Design,
which it uses in connection with seminars, motivational and management training,
and distribution of course materials. An example of such use of this mark by
Afterburner 1s attached hereto as “Exhibit H.”

38.  Afterburner has been using the mark PLAN-BRIEF-EXECUTE-
DEBRIEF-WIN-LESSON LEARNED and Design since at least 2007.

39.  Afterburner also heavily promotes its services using the words PLAN-
BRIEF-EXECUTE-DEBRIEF in connection with its seminars, motivational and
management training, and distribution of course materials.

40. In addition, Afterburner owns the common law service mark
EXECUTION RHYTHM, used in connection with its services and its business
process management software that measures the implementation of the
FLAWLESS EXECUTION process within an organization. Examples of such use
by Afterburner of its EXECUTION RHYTHM mark are attached hereto as
“Exhibit 1.7

41.  Afterburner has been using the mark EXECUTION RHYTHM since

May of 2008.

11

3056750v2



42.  Over the last fifteen years, Afterburner has sold over 45 million
dollars worth of services and products under its trade dress and trademarks.
Afterburner has devoted substantial time, effort and resources to advertise,
promote and otherwise market its business improvement services.

C. Afterburner’s Trade Secrets.

43. In addition, Afterburner owns trade secrets and confidential
information which it uses in the operation of its business, including its Standard
Operating Procedures.

44.  Afterburner’s Standard Operating Procedures include proprietary
processes for conducting seminars, sales and marketing, consulting, as well as
teaching and implementing the Flawless Execution model.

45.  Afterburner’s trade secrets and confidential information also include
its client contacts database, referred to as the Goldmine database, as well as all
client contact information provided to its employees and independent contractors.
D. Defendant The Corps Group

46.  Defendants, with specific and personal knowledge of the widespread
recognition and fame of Afterburner and with the specific intent to exploit that
recognition and fame, have marketed and offered for sale a copycat, infringing

fighter pilot mission themed business solution service, namely Defendant TCG.

12
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47.  Defendant TCG is made up of former fighter pilots, all of whom
formerly worked for Afterburner. Defendant TCG offers services that are very
similar to, if not exactly the same as, Afterburner’s services, including keynote
addresses, corporate team building events, executive leadership training and
strategic business planning consulting services for businesses.

48.  Defendant TCG has deliberately employed trade dress and trademarks
that are confusingly similar to the trade dress and trademarks of Afterburner.

49.  For example, like Afterburner, Defendant TCG has adopted and
heavily relies upon the use of fighter pilot themes, imagery and terminology in the
marketing and provision of its goods and services.

50. Defendant TCG’s website, thecorpsgroup.com, like Afterburner’s

website, features fighter pilot themes prevalently, including still images and video
footage of its presenters wearing fighter pilot flight suits during actual
presentations. Examples of such depictions from Defendant TCG’s website are
attached hereto as “Exhibit J.”

51.  In addition to Defendants’ use of fighter pilot flight suits, Defendant
TCG has also used 1) fighter pilot themed audio-visual presentations; 2) fighter
pilot themed tools and exercises to teach business consumers; 3) various strategic

business planning and training models that feature the implementation of high

13
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performance fighter pilot themed processes (such as the “CORPS EXECUTION
MODEL”); 4) fighter pilot methods, systems and jargon like “Debrief” and
“Execution”; 5) “Planning” and “Debriefing” workshops; 6) a business solutions
website that displays fighter pilot imagery, as well as Navy and Marine Corps bios
and the pilot call signs of its employees; and 7) other graphics and imagery
evoking the overall feel of being able to solve various business problems through
fighter pilot techniques.

52.  Similar to Afterbumer’s FLAWLESS EXECUTION MODEL,
Defendant TCG has marketed the CORPS EXECUTION MODEL, a business
planning model, which consists of training clients to implement the process of
preparing, briefing, executing and debriefing in order to improve their businesses.

53.  Defendant TCG uses the term CORPS EXECUTION MODEL in
connection with seminars, motivational and management training, and distribution

of course materials.

s4.  Defendant TCG also uses the term CORPS EXECUTION PROCESS
in connection with seminars, motivational and management training, and

distribution of course materials.

14
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55.  Defendant TCG uses the term PREPARE-EXECUTE-DEBRIEF with
the “CORPS EXECUTION MODEL,” in connection with seminars, motivational
and management training, and distribution of course materials.

s6. The term CORPS EXECUTION MODEL and the PREPARE-
EXECUTE-DEBRIEF designation are shown together on Defendant TCG’s
website, and, on information and belief, Defendant TCG’s consulting materials.
An example of such use by Defendant TCG of the aforementioned terms is
attached hereto as “Exhibit K.”

57.  Defendant TCG uses the designation PREPARE-EXECUTE-
DEBRIEF-IMPROVE with the “CORPS EXECUTION PROCESS,” in connection

with seminars, motivational and management training, and distribution of course

materials.

s8.  The terms CORPS EXECUTION PROCESS and PREPARE-
EXECUTE-DEBRIEF-IMPROVE are shown together on Defendant TCG’s
website, and, on information and belief, Defendant TCG’s consulting materials.
An example of such use by Defendant TCG of the aforementioned terms is

attached hereto as “Exhibit L.”

15
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59. Defendant TCG has also employed the terms EXECUTION
RHYTHM, which, is confusingly similar to Afterburner’s FLAWLESS
EXECUTION and EXECUTION RHYTHM marks.

60. On information and belief, Defendant TCG also uses the term
EXECUTION RHYTHM in connection with seminars, motivational and
management training, and distribution of course materials.

61. On information and belief, Defendant TCG also uses the term PLAN-
DO-DEBRIEF-LESSONS LEARNED in connection with seminars, motivational
and management training, and distribution of course materials. An example of
such use by Defendant TCG of the EXECUTION RHYTHM and PLAN-DO-
DEBRIEF-LESSONS LEARNED terms 1s attached hereto as “Exhibit M.”

62.  Furthermore, just like Afterburner, Defendant TCG uses the term
TASK SATURATION in connection with seminars, motivational and management
training, and distribution of course materials. Examples of such use by Defendant
TCG of the term TASK SATURATION are attached hereto as “Exhibit N.”

63.  Defendant TCG is using the aforementioned terms, along with fighter
pilot imagery and concepts, in a manner confusingly similar to Afterburner,
namely in connection with the provision of keynote addresses, corporate

teambuilding events, executive leadership training, and strategic business planning
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consulting. It promotes these terms in the same advertising channels, and to the
same types of customers and referred sources as Afterburner.

64. In fact, Defendant TCG has serviced clients such as Cisco, MTI, and
RTI, all of which have been or are currently clients of Afterburner.

65. Defendants Borneman, Howlin, Lohrenz, and Underhill each of whom
are currently executives for Defendant TCG, also had access to many or all of
Afterburner’s trade secrets, including but not limited to Afterburner’s proprietary
client contact information and Standard Operating Procedures.

66. efendant TCG, by and through its employees and independent
contractors, has used Afterburner’s proprietary client contact information in order
to solicit and divert Afterburner clients, including but not limited to MTI, RTI, and
Cisco.

67. Defendant TCG, by and through its employees and mdependent
contractors, has used Afterburner’s proprietary Standard Operating Procedures
order to conduct its business in much the same way as Afterburner.

68. Defendant TCG, by and through its employees and independent
contractors, has solicited and diverted Plaintiff Afterburner’s employees and

independent contractors.

17

3056750v2



69. Defendant TCG’s actions have cost Afterburner hundreds of
thousands of dollars in revenue and have caused substantial harm to its goodwill.
E. Defendant John Borneman

70.  Defendant Borneman was first hired as an independent contractor by
Plaintiff Afterburner in or around July of 1999.

71.  During his engagement with Plaintifft Afterburner, Defendant
Borneman worked with many Afterburner clients, including Pfizer, one of
Afterburner’s largest accounts during that time.

72.  Sometime in 2004, Defendant Borneman abruptly left Afterburner to
work for a competitor, Science Applications International Corporation, and took
the Ptizer account with him.

73.  Sometime in 2005, however, Defendant Borneman expressed an
interest in returning to Afterburner.

74.  After various discussions, Afterburner reconciled with Defendant
Borneman and he returned as a full time employee of Afterburner i January of
2006 with a clear understanding that Afterburner considered its client relationships
and intellectual property to be exclusive to Afterburner.

75.  As a condition of his employment with Plaintiff Afterburner,

Defendant Borneman signed an Employee Nonsolicitation, Trade Secret and

I8
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Intellectual Property Agreement (“IP Agreement”) that includes explicit
“Protection of Trade Secrets,” “Company Ownership of Works,” “Nonsoclicitation
of Customers,” and “Nonsolicitation of Employees and Independent Contractors”
clauses. A true and correct copy of Defendant Borneman’s most recent IP
Agreement is attached hereto as “Exhibit O.”

76.  Under the “Protection of Trade Secrets” clause, Defendant Borneman
agreed that, during the term of his employment with Afterburner and after the
ermination thereof, he would not, unless authorized by Afterburner, use, copy,
duplicate, transfer, transmit, disclose, or permit any unauthorized person access to,
any trade secrets belonging to Afterburner, so long as they remain trade secrets.

77.  Under the “Company Ownership of Works” clause, Defendant
Borneman agreed that all “works,” which include any and all works of authorship,
code, inventions, discoveries, and work product, whether or not patentable or
eligible for copyright, created, made or developed by Defendant Borneman in the
course of employment with Afterburner, during business hours, using
Afterburner’s resources are the property of Afterburner.

78.  Under the “Nonsolicitation of Customers” clause, Defendant
Borneman agreed not to solicit or attempt to divert or appropriate to a competing

business, any customer of Afterburner with whom Defendant Borneman dealt on
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behalf of the company at any time during the twelve month period preceding the
termination of employment. The duration of this restriction waé for eighteen (18)
months following the termination of his employment with Afterburner.

79.  Under the “Nonsolicitation of Employees and Independent
Contractors” clause, Defendant Borneman agreed not to solicit, divert or recruit
any employee or independent contractor of Afterburner to leave employment or
engagement with Afterburner. The duration of this restriction was eighteen (18)
months following the termination of his employment with Afterburner.

80.  Following his return to Afterburner Defendant Borneman worked as
the Director of Strategic Planning, which made him responsible for developing
training materials for Afterburner and for training Afterburner employees (o teach
clients how to implement Afterburner’s FLAWLESS EXECUTION model.

81.  As aresult, during the term of his employment, Defendant Borneman
played a role in helping to develop materials relating to the FLAWLESS
EXECUTION Model.

82.  Defendant Borneman was also a member of Afterburner’s Intellectual

Property board, giving him intimate knowledge of all of Afterburner’s intellectual

property.
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83. Defendant Borneman was one of Afterburner’s lead strategic
workshop providers, which nﬁade him responsible for overseeing corporate training
seminars and workshops.

84. Defendant Borneman was also given access to Afterburner’s trade
secret Goldmine database.

85. Defendant Borneman also was responsible for developing client
relationships, generating additional business from clients and developing strategic

lanning materials for clients.
o

(@]

<

As a result, Defendant Borneman worked closely with numerous
Afterburner clients, including Cisco, one of its largest clients.

87.  Defendant Borneman also worked with RTI during his employment
with Afterburner.

88.  Defendant Borneman worked with both Cisco and RTI during the
twelve month period immediately preceding the termination of his employment
with Afterburner.

89.  In May of 2008, Defendant Borneman resigned from his employment

with Afterburner.
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90. At the time of his resignation, Defendant Borneman told Afterburner’s
executives that he was leaving to become CEO of The Bison Group. He also
represented that The Bison Group was not a competitor.

91.  As a result, Defendant Borneman left Afterburner on good terms and
Afterburner continued to use him as an independent contractor speaker.

92. Some time after Defendant Borneman’s departure, however,
Afterburner leadership reviewed The Bison Group’s website and learned that The
Bison Group was marketing programs with brand names that were originally
developed by Afterburner and were very similar to such programs, mcluding
TeamEx, OrgEx and the FLEX model. The Bison Group clearly was a competitor.

93.  Defendant Borneman provided The Bison Group with the information
necessary to provide these Afterburner developed services.

94.  In August of 2008, counsel for Afterburner sent Defendant Borneman
a letter reminding him of his obligations to Afterburner under his Employment
Agreement.

95.  On or around October 22, 2008 on behalf of Defendant TCG,

Defendant Borneman met with Lawrence Chase of Cisco, along with others, to

perform a planning session without Afterburner’s knowledge or consent.
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96.  Shortly following Defendant Borneman’s departure from Afterbumner,
Cisco cancelled engagements with Afterburner that were scheduled for December
5 and December 12 of 2008, as well as eight other programs scheduled for 2009.
Upon information and belief, one or more of these programs was conducted by
Defendant Borneman and/or The Corps Group.

97.  On or around February 27, 2009, Defendant Bormeman received a
calendar invitation from Cisco for an “Afterburner” workshop, again without
Afterburner’s consent. A true and correct copy of this correspondence is attached

hereto as “Exhibit P.” Cisco later changed the word “Afterburner” to “Corps

98.  Defendant TCG has performed services for, and has received
compensation from, both Cisco and RTL. The services provided to these two
Afterburner clients were similar to, and competitive with, the services performed
by Afterburner.

99.  On information and belief, Defendant Borneman has used
Afterburner’s proprietary client contacts in order to solicit and divert Afterburner

clients, including but not limited to Cisco and RTI, to Defendant TCG.
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100. On information and belief, Defendant Borneman has used
Afterburner’s proprietary Standard Operating Procedures in order to conduct
Defendant TCG’s business in a manner similar to Afterburner.

101.  Shortly following the incorporation of TCG, Defendants Howlin and
Lohrenz each resigned from working with Afterburner and began working with
Defendant TCG.

102.  Defendant Underhill actually began working with Defendant TCG
vell before he resigned from Afterburner.

103. Defendant Borneman solicited, recruited and hired Defendants
Howlin, Lohrenz and Underhill to work for Defendant TCG.

104. Under Defendant Borneman’s Employment Agreement, all works
Defendant Borneman created or contributed to while working with Afterburner,
including the FLAWLESS EXECUTION Model, are solely owned by Afterburner.

105.  Nevertheless, Defendant Borneman has incorporated much of the
FLAWLESS EXECUTION Model, which he helped to develop while with
Afterburner, into Defendant TCG’s Corps Execution Process, Corps Execution
Model and/or Execution Rhythm model.

106. Defendant Borneman, by using the Corps Execution Process, Corps

Execution Model and the Execution Rhythm model as part of Defendant TCG’s
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business, is using, without Afterburner’s consent, works that are owned by
Afterburner.
F. Defendant Kyle Howlin

107. Afterburner originally hired Defendant Howlin as an independent
contractor in or around May of 2001.

108. At this’ time, as a condition of his engagement, Defendant Howlin,

doing business as Cruiser Group LLC, signed Afterburner’s standard Independent

Contractor Agreement that includes explicit “Ownership,” “Trade Secrets and
Confidential Information,” “Employee Solicitation” and “Customer Non-

Solicitation” clauses. A true and correct copy of Defendant Howlin’s most recent
Independent Contractor Agreement is attached hereto as “Exhibit Q.” The parties
performed under this Agreement for many months.

109. Under the “Ownership” clause, Defendant Howlin, agreed that all
work product, including all data, materials, documentation, computer programs,
inventions (whether or not patentable), pictures, audio, video, artistic works, and
all works of authorship, including all worldwide rights therein under patent,
copyright, trade secret, confidential information, or other source of property rights,
created or developed in whole or in part by Defendant Howlin would be owned by

Afterburner.
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110. Under the “Trade Secrets and Confidential Information” clause,
Defendant Howlin, agreed that the use of Afterburner’s trade secrets and
confidential information would be solely for the benefit of Afterburner and that
such trade secrets and confidential information would be held in confidence and
not reproduced, distributed, transmitted, reverse engineered, decompiled,
disassembled, or transferred, directly or indirectly, in any form, by any means, or
for any purpose.

111. Under the “Customer Non-Solicitation” clause, Defendant Howlin,
agreed not to solicit or attempt to divert or appropriate to a competing business any
customer of Afterburner with whom he dealt on behalf of the company at any time
during the twelve month period preceding the termination of his engagement with
Afterburner. The duration of this restriction is eighteen (18) months following the
termination of his engagement.

112.  Under the “Employee Solicitation” clause, Defendant Howlin agreed
not to hire any person who is or was employed by Afterburner during the term of
the agreement nor to induce or influence any person to seek or accept employment
with another person or entity. The duration of this restriction is eighteen (18)

months following the termination of his engagement.
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113.  During the term of Defendant Howlin’s employment and engagement
with Afterburner, his role was to provide keynote addresses, teambuilding and
strategic planning seminars as well as to develop training program materials for
Afterburner for delivery to clients during seminars.

114. Defendant Howlin was one of Afterburner’s lead corporate seminar
speakers. In 2007-2008, he performed 96 seminars for Afterburner.

115. In his role as consultant, Defendant Howlin was responsible for
developing client relationships, generating additional business from clients and

116. Defendant Howlin also served as the Director of Plaintiff's Youth
Division. In this position, Defendant Howlin helped develop training materials and
programs for youth at Afterburner, including the Flight Plan For Life, a strategic
life planning program.

117. Defendant TCG offers and has offered a program entitled “Y.E.S.,”
which stands for Youth Execution Strategies for Life. Defendant TCG’s “Y.E.S.”
program is very similar to Afterburner’s Flight Plan For Life youth program.

Defendant Howlin developed and leads this program for Defendant TCG.
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118. Defendant Howlin was also a member of Afterburner’s Intellectual
Property board and gained intimate knowledge of all of Afterburner’s intellectual
property.

119. Defendant Howlin was Afterburner’s lead consultant on Afterburner’s
MTI account and gained intimate knowledge of MTI’s personnel and business
needs.

120. Defendant Howlin also worked with Cisco during his engagement
with Afterbumer.

121.  Defendant Howlin worked with Cisco and MTI during the twelve
month period immediately preceding the termination of his engagement.

122.  Defendant Howlin resigned from his engagement with Plaintiff on
January 13, 2009, stating that he needed to spend more time with his family and
that he was going through some personal issues.

123.  Unbeknown to Afterbumer, at about this time Defendant Howlin
began working for Defendant TCG.

124.  Since Afterburner CEO, James Murphy, considered Defendant
Howlin and his family to be personal friends, he spoke with Defendant Howlin
after receiving the resignation letter and offered to help him through the difficult

time.
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125.  After discussions with Mr. Murphy, Defendant Howlin decided to
remain on Afterburner’s ‘reserve’ speaker list.

126. In or around July of 2009, Defendant Howlin asked Afterburner
leadership to remove his name from the speaker list.

127.  Defendant Howlin is currently Defendant TCG’s Chief Operating
Officer.

128. Shortly following Defendant Howlin’s “official” departure from
Afterburner, Defendant TCG obtained an engagement to perform a keynote
address at MTI’s 2009 Fall Meeting, which took place on October 8-10, 2009. A
true and correct copy of MTI’s 2009 Fall Meeting Agenda is attached hereto as
“Exhibit R.”

129. Defendant Howlin was a keynote speaker at MTI’s 2009 Fall
Meeting.

130.  On information and belief, Defendant Howlin’s keynote speech was
substantially similar to keynote speeches he performed while working for
Afterburner.

131.  On information and belief, Defendant Howlin used Afterburner’s
proprietary Standard Operating Procedures in order to conduct this keynote speech

and to conduct other business for Defendant TCG.
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132.  On information and belief, Defendant Howlin used Afterburner’s
proprietary client contacts and related information in order to solicit and divert
Afterburner clients, including but not limited to MTI and Cisco.

133.  Furthermore, on information and belief, Defendant Howln has also
engaged in the solicitation or inducement of Afterburner employees and
independent contractors to leave Afterburner and accept employment with
Defendant TCG.

134. Moreover, Defendant Howlin has incorporated much of the Flight
Plan For Life, which Defendant Howlin helped to develop while with Afterburner,
into Defendant TCG’s “Y.E.S.” program.

135.  Under the Independent Contractor Agreement, signed by Defendant
Howlin, all work product Defendant Howlin created or contributed to while
working with Afterburner, including the Flight Plan For Life, are solely owned by
Afterburner.

136. By using the “Y.E.S.” program as part of Defendant TCG’s business,
Defendant Howlin is incorporating work product as defined by the Independent

Contractor Agreement that is owned by Afterburner without Afterburner’s consent.
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G. Defendant Carey Lohrenz

137.  Afterburner hired Defendant Lohrenz as an independent contractor on
December 1, 2007.

138. As a condition of her engagement, Defendant Lohrenz signed
Afterburner’s standard Independent Contractor Agreement including the terms set
forth above. Afterburner and Lohrenz performed under this Agreement for
months.

139. Defendant Lohrenz worked for Afterburner as a Facilitator, teaching
small groups of clients to implement Afterburner’s business improvement
strategies during corporate training seminars.

140. In her role, Defendant Lohrenz was responsible for developing client
relationships, generating additional business from clients and developing strategic
planning materials for clients.

141. Defendant Lohrenz had access to all of Afterburner’s proprietary
Standard Operating Procedures.

142.  During the course of Defendant Lohrenz's employment, she had
access to Afterburner’s proprietary client contact information and worked with

many of Afterburner's clients.
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143. Defendant Lohrenz resigned from her engagement with Afterbumer
on December 15, 2008, a few days after attending Afterburner’s annual internal
strategy session.

144. In January of 2009, Defendant Lohrenz began working for Defendant
TCG.

145. Defendant Lohrenz currently works for Defendant TCG as the Vice
President of Sales and Business Management.

146.  On information and belief, Defendant Lohrenz has used Afterburner’s
proprietary client contacts in order to solicit and divert Afterburner clients.

147. Furthermore, on information and belief, Defendant Lohrenz has also
engaged in the solicitation or inducement of Afterburner employees and
independent contractors to leave Afterburner and accept employment with
Defendant TCG.

148. Moreover, on information and belief, Defendant Lohrenz has used
Afterburner’s proprietary Standard Operating Procedures in order to conduct
business.

H. Defendant John Underhill

149.  Afterburner originally hired Defendant Underhill as an mdependent

contractor on or about November 28, 2001.
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150. As a condition of his engagement, Defendant Underhill signed
Afterburner’s standard Independent Contractor Agreement including the terms set
forth above. A true and correct copy of Defendant Underhill’s most recent
Independent Contractor Agreement is attached hereto as “Exhibit “T” and attached
hereto as Exhibit “U” is a copy of an agreement regarding copyrightable materials
and trade secrets between Afterburner and Defendant Underhill.

151. Defendant Underhill worked for Afterburner as a speaker Facilitator,
conducting seminars and teaching small groups of clients to implement
Afterburner’s business improvement strategies during corporate training seminars.

152. In his role, Defendant Underhill was responsible for developing client
relationships, generating additional business from clients and developing strategic
planning materials for clients.

153. Defendant Underhill assisted m development of Afterburner’s
Intellectual Property while employed with Afterburner.

154. Defendant Underhill had access to all of Afterburner’s intellectual
property proprietary Standard Operating Procedures and calendar of events.

155. During the course of Defendant Underhill's employment, he had
access to Afterburner’s proprietary client contact information and worked with

many of Afterburner's clients.
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156. Defendant Underhill resigned from his engagement with Afterburner
on or about September 16, 2007.

157.  Well prior to his resignation from Afterburner, however, Defendant
Underhill began working for Defendant TCG.

158. Defendant Underhill has been employed with Defendant TCG as its
Director of Training and IP Development.

159. On information and belief, Defendant Underhill has wused
Afterburner’s proprietary client contacts in order to solicit and divert Afterburner
clients.

160. Defendant Underhill has used Afterburner’s proprietary Standard
Operating Procedures in order to conduct business.

161. Moreover, Defendant Underhill has helped to incorporate much of the
intellectual property of Afterburner, some of which he helped to develop while
with Afterburner, into Defendant TCG’s Corps Execution Model, Corps Execution
Process and/or Execution Rhythm model.

162.  Under Defendant Underhill’s Independent Contractor Agreement, all
work product Defendant Underhill created or contributed to while working with
Afterburner, including the FLAWLESS EXECUTION Model, are solely owned by

Afterburner.
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163. Defendants Borneman, Howlin, Lohrenz and Underhill have
committed for aforementioned acts within the eighteen (18) month non-solicitation
restrictive period provided set forth in their employee and/or independent
contractor agreements with Afterburner.

164. On information and belief, Defendants worked in concert to solicit
and divert Afterburner’s clients, employees and independent contracts, as well as
to misuse and/infringe upon Afterburner’s trademarks, trade dress, trade secrets
and works.

COUNT I: TRADEMARK INFRINGEMENT UNDER
THE LANHAM ACT, 15 U.S.C. § 1114(1)(a)

165. Afterburner realleges as if specifically set forth herein all the

166. Afterburner owns trademark registrations for the marks TASK
SATURATION and FLAWLESS EXECUTION.

167. Defendants have used the mark TASK SATURATION in commerce
without Afterburner’s consent.

168. Defendants have used the TASK SATURATION mark in a manner

similar to Afterburner’s TASK SATURATION mark.

35

3056750v2



169. Defendants’ use of the TASK SATURATION mark is likely to cause
confusion, mistake or to deceive consumers.

170. Furthermore, Defendants have wused the marks EXECUTION
RHYTHM, CORPS EXECUTION MODEL, and CORPS EXECUTION
PROCESS in commerce without Afterburner’s consent.

171. Defendants have used the marks EXECUTION RHYTHM, CORPS
EXECUTION MODEL, and CORPS EXECUTION PROCESS m a manner
similar to Afterburner’s use of its FLAWLESS EXECUTION mark.

172. Defendants’ use of the marks EXECUTION RHYTHM, CORPS
EXECUTION MODEL, and CORPS EXECUTION PROCESS 1s confusingly
similar to Afterburner’s FLAWLESS EXECUTION mark, such that the use is
likely to cause confusion, mistake or to deceive consumers.

173.  Defendants’ acts relating to Afterburner’s TASK SATURATION and
FLAWLESS EXECUTION marks constitute trademark infringement in violation
of the Lanham Act, 15 U.S.C. § 1114(1)(a).

174.  As a proximate result of Defendants’ actions, Afterburner has suffered
and will continue to suffer damage to its business, goodwill, reputation, profits and

the strength of its trademarks.
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175. Defendants’ acts of infringement have been and continue to be
deliberate and willful, making this an exceptional case within the meaning of 15
US.C.§1117.

176.  The injury to Afterburner is and continues to be ongoing and
irreparable. An award of monetary damages alone will not fully compensate
Afterburner for its injuries and Afterbumer lacks an adequate remedy at law.
Afterburner is entitled to equitable relief restraining further infringement by
Defendants, as well as all other relief available under the Lanham Act from
Defendants jointly and severally.

COUNT II: TRADEMARK INFRINGEMENT UNDER
THE LANHAM ACT, 15 U.S.C. § 1125(a)

177. Afterburner realleges as if specifically set forth herein all the

178.  Afterburner’s use of its common law marks EXECUTION RHYTHM,
PLAN-BRIEF-EXECUTE-DEBRIEF-WIN and Design, PLAN. BRIEF.
EXECUTE. DEBRIEF. = WIN, and PLAN-BRIEF-EXECUTE-DEBRIEF-WIN-
LESSON LEARNED and Design on its products and to identify 1ts services has
become distinctive over time and has come to indicate that those products and

services originate from a single source, namely Afterburner.
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179. Defendants have adopted the designation EXECUTION RHYTHM

for use in a manner confusingly similar to Afterburner’s EXECUTION RHYTHM

180. Specifically, Defendants have used the EXECUTION RHYTHM
mark in connection with the offering of products and services similar to
Afterburner’s products and services. The use of the EXECUTION RHYTHM
mark by Defendants is likely to cause confusion among consumers.

181.  Defendants have used the EXECUTION RHYTHM mark with full
rburner’s prior and superior rights in and to its EXECUTION
RHYTHM mark.

182. Furthermore, Defendants have adopted the designations PREPARE-
EXECUTE-DEBRIEF, PREPARE-EXECUTE-DEBRIEF-IMPROVE and PLAN-
DO-DEBRIEF-LESSONS LEARNED, which are confusingly similar to
Afterburner’s PLAN-BRIEF-EXECUTE-DEBRIEF-WIN and Design, PLAN.
BRIEF. EXECUTE. DEBRIEF. = WIN, and Afterburner’s PLAN-BRIEF-
EXECUTE-DEBRIEF-WIN-LESSON LEARNED and Design marks.

183. Defendants have adopted the marks PREPARE-EXECUTE-

DEBRIEF, PREPARE-EXECUTE-DEBRIEF-IMPROVE and PLAN-DO-

DEBRIEF-LESSONS LEARNED for use in a manner confusingly similar to
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Afterburner’s PLAN-BRIEF-EXECUTE-DEBRIEF-WIN and Design, PLAN.
BRIEF. EXECUTE. DEBRIEF. = WIN, and PLAN-BRIEF-EXECUTE-
DEBRIEF-WIN-LESSON LEARNED and Design marks.

184. Defendants have used the PREPARE-EXECUTE-DEBRIEF,
PREPARE-EXECUTE-DEBRIEF-IMPROVE and PLAN-DO-DEBRIEF-
LESSONS LEARNED marks in connection with the offering of products and
services similar to Afterburner’s products and services. The use of the PREPARE-
EXECUTE-DEBRIEF, PREPARE-EXECUTE-DEBRIEF-IMPROVE and PLAN-
DO-DEBRIEF-LESSONS LEARNED marks by Defendants 1s likely to cause

confusion among consumers.

PREPARE-EXECUTE-DEBRIEF-IMPROVE and PLAN-DO-DEBRIEF-
LESSONS LEARNED marks with full knowledge of Afterbumer’s prior and
superior rights in and to its PLAN-BRIEF-EXECUTE-DEBRIEF-WIN and
Design, PLAN. BRIEF. EXECUTE. DEBRIEF. = WIN, and PLAN-BRIEF-
EXECUTE-DEBRIEF-WIN-LESSON LEARNED and Design marks.

186. Defendants have used the aforementioned marks in interstate

commerce.
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187. Defendants’ acts constitute trademark infringement in violation of the
Lanham Act, particularly 15 U.S.C. § 1125(a).

188. As a proximate result of Defendants’ actions, Afterburner has suffered
and will continue to suffer damage to its business, goodwill, reputation, profits and
the strength of its trademarks. The injury to Afterbumer is and continues to be
ongoing and irreparable. An award of monetary damages alone will not fully
compensate Afterburner for its injuries and Afterburner lacks an adequate remedy
at law.

d to immediate equitable relief restraining further
wrongful conduct by Defendants, as well as all other relief available under the
Lanham Act from Defendants jointly and severally. The injury to Afterburner is
and continues to be ongoing and irreparable. An award of monetary damages
alone will not fully compensate Afterburner for its injuries and Afterburner lacks

an adequate remedy at law.

COUNT III: TRADE DRESS INFRINGEMENT UNDER
THE LANHAM ACT, 15 U.S.C. § 1125(a)

190. Afterburner realleges as if specifically set forth herein all the
preceding allegations and further alleges as follows:

191.  Afterburner is the owner of the Afterburner Trade Dress as described

above.
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192.  The Afterburner Trade Dress has acquired distinctiveness because it
has come to be recognized as a source indicator by the consuming public, who
exclusively associate that Trade Dress with Afterburner as the source of the
business improvement services sold thereunder.

193.  The Afterburner Trade Dress is not functional.

194.  Afterburner’s ownership and use in commerce of the Afterburner
Trade Dress predates any use by Defendants of their confusingly similar trade
dress.

195. Defendants’ conduct in imitating the Afterburner Trade Dress, was a

willful and/or intentional attempt to misappropriate Afterburner’s goodwill.

commerce in connection with offering for sale, selling, distributing, and
Services.

197. Defendants’ unauthorized use in commerce of the Afterburner Trade
Dress for their services as described above constitutes trade dress infringement in

violation of 15 U.S.C. § 1125(a).

198. Defendants’ acts have been willful and in conscious disregard of the

trade dress rights of Plaintiff.
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199. As a proximate result of Defendants’ actions, Plamtiff has suffered
and will continue to suffer damage to its business, goodwill, reputation, profits and
the strength of its trademarks and trade dress. Plaintiff is entitled to immediate
equitable relief restraining further wrongful conduct by Defendants, as well as all
other relief available under the Lanham Act from Defendants jointly and severally.

200. The injury to Plaintiff is and continues to be ongoing and irreparable.
An award of monetary damages alone will not fully compensate Plaintiff for its

cks an adequate remedy at law. Plaintift is entitled to
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well as all other relief available under the Lanham Act from Defendants jointly and

severally.

COUNT IV: UNFAIR COMPETITION UNDER

201. Afterburner realleges as if specifically set forth herein all the
preceding allegations and further alleges as follows:

202. Defendants’ acts complained of herein constitute unfair competition in
violation of the Lanham Act, particularly 15 U.S.C. § 1125(a).

203. As a proximate result of Defendants’ actions, Afterburner has suffered
and will continue to suffer damages to its business, goodwill, reputation, profits
and the strength of its trademarks and trade dress. The injury to Afterburner is and
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continues to be ongoing and irreparable. An award of monetary damages alone
will not fully compensate Afterburner for its injuries and Afterburner lacks an
adequate remedy at law.

204.  Afterburner is entitled to immediate equitable relief restraining further
wrongful conduct by Defendants, as well as an award of damages all other relief
available under the Lanham Act from Defendants jointly and severally.

COUNT V: VIOLATION OF THE GEORGIA TRADE SECRETS ACT

205. Afterburner realleges as if specifically set forth herein all the
preceding allegations and further alleges as follows:

206. Afterburner’s proprietary client contact information and internal
Standard Operating Procedures constitute trade secrets under O.C.G.A. § 10-1-
761(4).

207. On information and belief, Defendants have used Afterburner’s
proprietary client contact information in order to wrongfully solicit and divert
Afterburner’s clients.

208. On information and belief, Defendants have also used Afterburner’s
proprietary Standard Operating Procedures in order to conduct seminars, keynote
addresses, business consulting and to generally incorporate a substantially similar

business model to Afterburner’s business model.

43

3056750v2



209. Defendants Borneman, Howlin, Lohrenz and Underhill each knew of
their obligation to protect and maintain the secrecy and integrity of Afterburner’s
proprietary business information and trade secrets and to use that information
solely for the benefit of Afterburner.

210. Defendant TCG knew that Afterburner’s proprietary business
information and trade secrets were obtained from Defendants Borneman, Howlin,
Lohrenz and Underhill each of whom owed a duty to Afterburner to maintain the

ecy and integrity of Afterburner’s proprietary business information and trade

211.  Afterburner has made reasonable efforts to protect its proprietary
business information and trade secrets.

212.  Defendants, individually and acting in concert, have misappropriated
Afterburner’s proprietary business information and trade secrets in violation of the
Georgia Trade Secrets Act, O.C.G.A. § 10-1-760 et seq.

213.  As a direct result of Defendants’ misappropriation of Afterburner’s
proprietary business information and trade secrets, Afterburner has suffered
substantial damages. Afterbumer has also suffered and will conﬁnue to suffer

damage and irreparable harm to its goodwill and business reputation.
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214. Afterburner is therefore entitled to recover both the actual loss caused

misappropriation, pursuant to the Georgia Trade Secrets Act, O.C.G.A. § 10-1-763.

215. Defendants’ misappropriation of Afterburner’s proprietary business
information and trade secrets was done willfully and maliciously, so that
Afterburner is entitled to an award of exemplary damages pursuant to the Georgia
Trade Secrets Act, O.C.G.A. § 10-1-763.

216.  Afterbumer is alsé entitled to immediate equitable relief restraining
further wrongfu
costs, from Defendants jointly and severally.

COUNT VI: TORTIOUS INTERFERENCE WITH BUSINESS RELATIONS

217.  Afterbumer realleges as if specifically set forth herein all the
preceding allegations and further alleges as follows:

218. Defendants improperly solicited and diverted certain of Afterburner’s
clients, including but not limited to Cisco, MTI, and RTI.

219. Furthermore, Defendants have wrongfully induced certain of
Afterburner’s clients to terminate or disrupt long-standing business relationships

with Afterburner in order to shift business to Defendants.
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220. Defendants engaged in this conduct without any legitimate financial
interest in Afterburner’s business relationships or contracts with any of
Afterburner’s clients, and thus, acted without privilege.

221.  Defendants acted purposefully to divert clients from Afterburner and
with intent to injure Afterburner.

222.  Afterburner has suffered and will continue to suffer damages as a
direct and proximate result of Defendants’ actions and is therefore entitled to
compensatory damages pursuant to O.C.G.A. § 51-12-1.

223.  Furthermore, as Defendants’ actions showed willful misconduct and
malice, Afterbumner is entitled to punitive damages pursuant to O.C.G.A. § 51-12-
5.1.

224.  Afterburner is also entitled to immediate equitable relief restraining
further wrongful conduct by Defendants, as well as an award of attorneys’ fees and

costs, from Defendants jointly and severally.

COUNT VII: VIOLATION OF THE GEORGIA
DECEPTIVE TRADE PRACTICES ACT

225.  Afterburner realleges as if specifically set forth herein all the
preceding allegations and further alleges as follows:
226. Defendants’ adoption and use of Afterburner’s trademarks, trade dress

and/or marks confusingly similar to Afterburner’s trademarks and trade dress
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constitutes deceptive trade practices in violation of the Georgia Deceptive Trade
Practices Act, particularly O.C.G.A. § 10-1-372.

227.  As a proximate result of Defendants’ actions, Afterburner has suffered
and will continue to suffer damage to its business, goodwill, reputation, profits and
the strength of its trademarks and trade dress. The injury to Afterburner is and
continues to be ongoing and irreparable. An award of monetary damages alone
will not fully compensate Afterburner for its injuries and Afterburner lacks an
adequate remedy at law.

228.  Afterbumer 1

-1

wrongful conduct by Defendants, as well as an award of attorneys’ fees and costs,
trom Defendants jointly and severally.
COUNT VIII: COMMON LAW UNFAIR COMPETITION

229. Afterburner realleges as if specifically set forth heremn all the
preceding allegations and further alleges as follows:

230. Defendants’ acts complained of herein constitute unfair competition
under Georgia common law.

231.  As a proximate result of Defendants’ actions, Afterburner has suffered
and will continue to suffer damage to its business, goodwill, reputation, profits and

the strength of its trademarks and trade dress.
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232.  Thus, Afterburner is entitled to compensatory damages pursuant to
0.C.G.A.§51-12-1.

233.  Furthermore, as Defendants’ actions showed willful misconduct and
malice, Afterburner is entitled to punitive damages pursuant to O.C.G.A. § 51-12-
5.1.

234. The injury to Afterburner is and continues to be ongoing and
irreparable. An award of monetary damages alone will not fully compensate
Afterburner for its injuries and Afterburner lacks an adequate remedy at law.

235.  Afterburner is also entitled to immediate equitable relief restraining
further wrongful conduct by Defendants, as well as an award of attorneys’ fees and
costs, from Defendants jointly and severally.

COUNT IX: CONSPIRACY

236. Afterburner realleges as if specifically set forth herein all the
preceding allegations and further alleges as follows:

237.  Defendants acted with a common design to accomplish unlawful acts
against Afterburner, including the infringement of Afterburner’s trademarks and
trade dress, tortious interference with Afterburner’s business relations, and

misappropriation of Afterburner’s trade secrets.
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238. As a proximate result of Defendants’ actions, Afterburner has suffered

ontinue to suffer damage to its business, goodwill, reputation, profits and

(@]

and will
the strength of its trademarks and trade dress.

239.  Thus, Afterburner is entitled to compensatory damages pursuant to
0.C.G.A. §51-12-1.

240. Furthermore, Defendants’ actions showed willful misconduct and

malice, so Afterburner is entitled to punitive damages pursuant to O.C.G.A. § 51-

241. The injury to Afterburner is and continues to be ongoing and
irreparable. An award of monetary damages alone will not fully compensate
Afterburner for its injuries and Afterburmner lacks an adequate remedy at law.

242.  Afterburner is also entitled to immediate equitable relief restraining
further wrongful conduct by Defendants, as well as an award of attorneys’ fees and
costs, from Defendants jointly and severally.

COUNT X: BREACH OF CONTRACT AS TO DEFENDANT BORNEMAN

243.  Afterburner realleges as if specifically set forth herein all the

preceding allegations and further alleges as follows:
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244. By engaging in the conduct set forth above, Defendant Borneman has

damages resulting from the breach.
COUNT XI: BREACH OF CONTRACT AS TO DEFENDANT HOWLIN

245. Afterbumer realleges as if specifically set forth herein all the
preceding allegations and further alleges as follows:

246. By engaging in the conduct set forth above, Defendant Howlin has
breached his Independent Contractor Agreement with Afterburner and is liable to
Afterburner for all damages resulting from the breach.

COUNT XII: BREACH OF CONTRACT AS TO DEFENDANT LOHRENZ

247.  Afterburner realleges as if specifically set forth herein all the
preceding allegations and further alleges as follows:

248. By engaging in the conduct set forth above, Defendant Lohrenz has
breached her Independent Contractor Agreement with Afterburnef and is liable to
Afterburner for all damages resulting from the breach.

COUNT XIII: BREACH OF CONTRACT AS TO
DEFENDANT UNDERHILL

249.  Afterburner realleges as if specifically set forth herein all the

preceding allegations and further alleges as follows:
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250. By engaging in the conduct set forth above, Defendant Underhill has
breached his Independentr Contractor Agreement and Agreement Regarding
Copyrightable Materials and Trade Secrets with Afterburner and is liable to
Afterburner for all damages resulting from the breach.

PRAYER FOR RELIEF

Accordingly, Afterburner respectfully requests the following:

251. An award of equitable relief permanently enjoining any further
wrongful conduct by Defendants;

252.  An award of actual and exemplary damage against Defendants, jomntly
and severally, including relief available pursuant to federal and Georgia law;

253.  An award of attorneys’ fees and costs incurred in prosecuting this
action;

254.  Trial by jury on all triable issues; and

255.  All other relief to which Afterburner may be entitled by law and
equity.

This 11" day of April, 2011.

ARNALL G;OLDEN GREGORY LLP

e F
/,,.44“' !VI» "E
k_/- ///// - i
' ' e ———

Stephén M. Dorvee
Georgia Bar No. 226989
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stephen.dorvee@agg.com

J. Tucker Barr

Georgia Bar No. 140868
tucker.barr@agg.com

171 17" Street NW, Suite 2100
Atlanta, Georgia 30363

Tel: (404) 873-8500

Fax: (404)873-8501

Attorneys for Plamtff
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IN THE SUPERIOR COURT OF FORSYTH COUNTY

STATE OF GEORGIA
AFTERBURNER, INC.,
Plaintiff,
V.
CIVIL ACTION

THE CORPS GROUPJOHN FILE NO. 09cv-2844
BORNEMAN, CAREY LOHRENZ,
KYLE HOWLIN, and JOHN
UNDERHILL,

Defendants.

CERTIFICATE OF SERVICE

This is to certify that I have served a true and correct copy of the foregoing
PLAINTIFF’S THIRD AMENDED COMPLAINT to Defendants by causing
same to be delivered to Defendant Andrew Dingee, and to counsel for Defendants
The Corps Group, John Borneman, Kyle Howlin and Carey Lohrenz via Electronic
and United States Mail at the following addresses:

Tracy L. Moon, Jr.

James M. Hux, Jr.

Fisher & Phillips LLP

945 East Paces Ferry Road
1500 Resurgens Plaza
Atlanta, Georgia 30326
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Andrew Dingee

2518 W. Baneberry Lane
Unit 207

Littleton, CO 80129

This 11™ day of April, 2011,

C e

Stephen M. Dorvee
Georgia Bar No. 226989
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Trademark/Service Mark Application, Principal Register

Serial Number: 85094889
Filing Date: 07/28/2016

The table below presents the data as entered.
Inpul 'Field

Enlered

SERIAL NUMBER ' 85094889

'MARK INFORMATION

| \TICRS\EXPORT11\IMAGEOUT

TMARR 11\850\948\85094889\xml1\ APP0002.JPG
SPECIAL FORM YES

USPTO-GENERATED IMAGE § NO

COLOR MARK » NO

The mark consists of a three-dimensional
conngur tion of a pilot flight suit. The DTOhuH
% lines in the drawing are not part of the mark
. but are merely intended to show the position
| of the mark.

. *DESCRIPTION OF THE MARK
' (and Color Location, if applicable)

PIXEL COUNT ACCEPTABLE YES
EWPIXEL COUNT : 1595 x 841
| REGISTER Principal

APPLICANT INFORMATION o
' ~OWNER OF MARK  AFTERBURNER, INC. -
_*STREET 55 Ivan Allen Jr Blvd )
o , Atﬂl - . S
'3 (ﬁiﬁnﬁd for U.S. applicants) Georgia
— e SRE—
%PHONE ....... J (404) 835-3500 -

i EXHIBIT i
]

k B




 EMAIL ADDRESS . tfaxio@afterburner.com

. LEGAL ENTITY INFORMATION

TYPE  corporation

‘ i .
. STATE/COUNTRY OF INCORPORATION } Georgia

GOODS AND/OR SERVICES AND BASIS INFORMATION

 INTERNATIONAL CLASS 035

: Busmess management consultancy services;
. *IDENTIFICATION - executive search and placement services;
- personnel placement and recruitment

FILING BASIS | , SECTION 1(a)

:

FIRST USE ANYWHERE DATE * At least as early as 01/31/1996

' FIRST USE IN COMMER CE DATE ‘ At least as early as 01/31/1996

v SPECIMEN ‘  \TICRS\EXPORT1\IMAGEOUT

| FILE NAME(S) ‘ 11\8501948\85094889\xml 1\ APP0003.JPG
SPECIMEN DESCRIPTION | web site phoFograph of pilot flight suits as

, | Worn as service marks

 INTERNATIONAL CLASS 041

i Providing seminars in motivational and
management training; educational and

i : entertainment services, namely, providing

. *IDENTIFICATION keynote motivational and educational
speakers and providing personal and group
coaching and learning forums in the field of
: leadershlp development

FILING BASIS | SECTION 1(a)
| FIRST USE ANYWHERE DATE | Atleast as carly as 01/31/1996
FII;SVl—" USE IN COMMEl{CE DATE At least as early as 01/3 1/ 1 996
SPECIMEN \\TICRS\EXPOI&l INMAGEOUT
FILE NAME(S) 1 1\850\948\850948 89N\xmli\ APP0004.JPG

web site photograph of pilot flight suits as
wom as service marks

SPECIMEN DESCRIPTION

ATTORNEY INFORMATION

' NAME ! Michael C. Mason




' ATTORNEY DOCKET NUMBER . 04-A01-1.1

. FIRM NAME

Essentia Legal, PC - Arrington, Oduola-

Owoo & Mason

INTERNAL ADDRESS Suite 110 S
STREET 3915 Cascade Road, SW

CITY Atlanta B

. STATE Georgia -
;’COUNTRY United States )

| ZIP/POSTAL CODE 130331-8522 o

' PHONE  la0asa96774

FAX L E 404.549.6774 ) )
EMAIL ADDRESS : michael@essentialegal.com

AUTHORIZED TO COMMUNICATE VIA EMAIL | Yes
?OTHER APPOINTED ATTORNEY T : Latif Odula-Owoo

' CORRESPONDENCE INFORMATION

iNAME ' | Michael C..Mason o

FIRM NAME ! Essentia Legal, PC - Arrington, Oduola-
Owoo & Mason

INTERNAL ADDRESS ‘ ' Suite 110

STREET ' 13915 Cascade ARoad,,"éW )

CITY Atlam; - w
P _ Géz);gia
‘ COUNTRY : EEE United States

 ZIP/POSTAL CODE 3033 i-8522

PHONE 404540 6774 w

' FAX 404.529.6774 vvvvvvvvvvvvvvvvvv
EMAILADDRESS | michwel@essentialegalcom

' AUTHORIZED TO COMMUNICATE VIA EMAIL | Yes

'FEE INFORMATION

 NUMBER OF CLASSES

2




' FEE PER CLASS , 1325

: *TOTAL FEE DUE 650

 *TOTAL FEE PAID 650 N o -
SIGNATURE INFORMATION

' SIGNATURE /James D. Murphy/ -
 SIGNATORY'S NAME James D. Murphy

SIGNATORY'S POSITION CEO -
DATE SIGNED 07/28/2010

Trademark/Service Mark Application, Principal Register

Serial Number: 85094889
Filing Date: (7/28/2010

To the Commissioner for Trademarks:

MARK: (Stylized and/or Design, see mark)
The mark consists of a three-dimensional configuration of a pilot flight suit. The broken lines in the
drawing are not part of the mark but are merely intended to show the position of the mark.
The applicant, AFTERBURNER, INC., a corporation of Georgia, having an address of

55 Ivan Allen Jr. Blvd.

Atlanta, Georgia 30308

United States
requests registration of the trademark/service mark identified above in the United States Patent and
Trademark Office on the Principal Register established by the Act of July 5, 1946 (15 U.S.C. Section 1051
et seq.), as amended, for the following:

International Class 035: Business management consultancy services; executive search and placement
services; personnel placement and recruitment

In International Class 035, the mark was first used at least as early as 01/31/1996, and first used in
commerce at least as early as 01/31/1996, and is now in use in such commerce. The applicant 1s
submiiting one specimen(s) showing the mark as used in commerce on or in connection with any item in
the class of listed goods and/or services, consisting of a(n) web site photograph of pilot flight suits as worn



as service marks.
Specimen Filel

International Class 041: Providing seminars in motivational and management training; educational
and entertainment services, namely, providing keynote motivational and educational speakers and
providing personal and group coaching and learning forums in the field of leadership development

In International Class 041, the mark was first used at least as early as 01/31/1996, and first used in
commerce at least as early as 01/31/1996, and is now in use in such commerce. The applicant is
submiitting one specimen(s) showing the mark as used in commerce on or in connection with any item in
the class of listed goods and/or services, consisting of a(n) web site photograph of pilot flight suits as worn
as service marks.

Specimen Filel

The applicant hereby appoints Michael C. Mason and Latif Odula-Owoo of Essentia Legal, PC -
Arrington, Oduola-Owoo & Mason

Suite 110
3915 Cascade Road, SW
Atlanta, Georgia 30331-8522
United States
to submit this application on behalf of the applicant. The attorney docket/reference number is 04-A01-1.1.

Correspondence Information: Michael C. Mason
Essentia Legal, PC - Arrington, Oduola-Owoo & Mason

Suite 110
3915 Cascade Road, SW

Atlanta, Georgia 30331-8522
404.549.6774(phone)

404.549.6774(fax)
michael@essentialegal.com (authorized)

A fee payment in the amount of $650 has been submitted with the application, representing payment for 2
class(es).

Declaration

The undersigned, being hereby warned that wiliful false statements and the like so made are punishable by
fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such willful false statements, and
the like, may jeopardize the validity of the application or any resulting registration, declares that he/she 1s
properly authorized to execute this application on behalf of the applicant; he/she believes the applicant to
be the owner of the trademark/service mark sought to be registered, or, if the application is being filed
under 15 U.S.C. Section 1051(b), he/she believes applicant to be entitled to use such mark in commerce;



to the best of his/her knowledge and belief no other person, firm, corporation, or association has the right
to use the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to
be likely, when used on or in connection with the goods/services of such other person, to cause confusion,
or to cause mistake, or to deceive; and that all statements made of his/her own knowledge are true; and
that all statements made on information and belief are believed to be true.

Signature: /James D. Murphy/ Date Signed: 07/28/2010
Signatory's Name: James D. Murphy
Signatory's Position: CEO

RAM Sale Number: 1166
RAM Accounting Date: 07/29/2010

Serial Number: 85094889

Internet Transmission Date: Wed Jul 28 15:00:49 EDT 2010
TEAS Stamp: USPTO/BAS-173.165.162.98-201007281500495
40787-85094889-470fe516a55d70¢c8d342361e

FeYt N-To R | V177 ANINANTINAT A D ARNLANANT

550581e-CC-1166-26100723165426639201
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ELECTRIFY T
T TH
AFTERBURNER FIGHTE'R PiLOTS!

Business is combat. You're fighting for market share. You're fighting to make your nuim-
bers. You need a teant that works as one., You need a team that works for the same goals,
You need a leam that knows not only how to plan a mission — but how to execute that
mission awlessly from start 1o finish.

Enter Afterburner Flawless Execution™Y skills.

Our tean of real Fighter Pilots understands how critical it is to know how 1o handle your-
sell and your team in hostile, fast-changing enviromments every single day. An Aflerburner
program will not only charge your team with energy and know-how for one day — it will
puat them in full fighter form every day!

Fighter Pilots et the job done using the FLAWLESS EXECUTION MODEL, This is a
simple, vet eflective process designed to help military avialors win in combat. Today, com-
panies in all industries, from small 1o lurge, are using the Flawless Execution Model™ to
dramatically improve the way their 1eams perform. Everyone works together for a common
soal and — T WORKS!

Wh are these EXECLTION experts?
Afterburner is a group of men and women Fighter Pilots who train feaders just like you to
use Flawless Execution™ tools and techniques. Staving alive and prospering in today's hos-
tile business environment is a necessary skill — bu
IROSL COMpanies drm t have it YOU AND YOUR 'TEAM
WILL HAVE [T AFTER AN AFTERBURNER PROGRAM!

Afterburner has been on the INC 500 hist of fastest
srinving cotapanies twice. It is often featured in busi-
ness media around the world, including CNN, CNBC
The Wall Street Journal, and Business Week. To

date we have trained over 100 of the Fortune 500 com-
panies worldwide to dowhat makes a conpany and ity
people successful — EXECUTE FTHOWINNING PLAN.
At Alterburper, “Leading the World's Top Corporations
to Flawless Execution™!” is maore than just a slogan —
it's the foundation of vur company.




Imagine it — in just 60 action-packed minutes, vou'll turn your
group into mission-oriented, Nawlessly-executing business people.
The great part is theydl be working for the common goals set by
you. They will execute vour company strategy fast and efTectively.

When a team works as one unit, it can do anvthing. It can
achieve any goal.

* Afierburner Keynote Programs are customized for your group. We address YOUR
needs. We provide your group with the skills to survive and 1o win in the rapidly-
changing environment of YOUR business.

= Afterburner teaches teamwork, NOT warfare. How does NATO, for example, execute
perfectly coordinated missions with pilots from many nationalities? They do it using
the same Flawless Exceution Model™ we teach at Afterburner — the same model that
can help vour team execute Hawlessly.,

b

Our progrars are all it lakes 1o give your team skills that fast. Each member of vour
group will be prepared for anything — every day.

F

Our Fighter Pilots are an ethnically diverse group of men and women — perhaps like
vour own group. That means evervone feels a part of the event.

Il you're tired of nonproductive speakers and programs that may motivate for an hour or a
clay but never long term, it's time you book an A fierburner Keynote. Do you want the best
equipped team possible? We will make it happen. Not
temporarily. but on a lasting basis. Call us today and
book the best kevnote of your career!

Keynote Programs

= Plan. Brief. Exceute. Debrief=Winl: A Fighter Pilot’s Secret to Business Success ﬁg
¢ Mach 2: Tigh Impact Exceution Skills for Busy Executives :
= The Power of Debriefing: Accelerating Your Teamn's Experience




IMAGINE YOUR NEXT
MEETING — JUST AS
YOU FINISH BREAKFAST,
FIVE MEN AND WOMEN
FIGHTER PILOTS BREAK
INTDO THE ROoOM!

They're looking for YOU — and vour day has just changed! You and your team are ordered
to the Main Briefing Room where you enter through a cammoullage netting tunnel.

Parachutes are hanging [rom the ceiling. Top Gun mnsic is blaring, and jets are flving
across a gianit screen. This is NOT your L\})luu meeting. In fact. 1ts nnl\ just i)eym.nn

v r

and Allerburner huis not only se

next month and your next vear,

el




Learn to work as a team in the most THALLENGING
gnviromment we can create.

Welcome to the Afterburner Dayv — where we give vou our high-energy, motivational
speakers, legendary multimedia graphics and rare video {ootage. And we are just getting
started.

While vou are still riveted by the first keynote session, your tearn breaks into “squadrons”
of 15 and quickly moves (o breakout rooms. Now you get to use the skills you just learned
1o plan a real military mission. During this Mission Planning Exercise, your team has 10
work together 1o overcome big challenges — changing weather, spies. jets running out of
fuel and a special seeret challenge known only to Afterburner alumni!

When vou finish your Mission, you will report back 1o the Main
Brieling Room to fearn about the silent killer: Task Saturazion®
Have vou ever had a meltdown? You'll learn what Task Saturation®
is. how Fighter Dilots manage it, and how vou can too.

Finally, vou will learn the power of a nuneless, rankless Debriel. In
fact, vou won't just learn about it — you'll do it. With the help of
an Afterburner Fighter Pilot, vou will Debeiel the Mission vou
planned carlier in the day,

Your tean will be FLAWLESS, excelling in every task it undertakes — collectively and
individually — when you use the methods vou'll fearn from Alterburner.

Take o three-year FLAWLESS EXECLITIONSY

JOURNEY with Aftertaurnert

Performance improvement is a journey of learning experiences reinforeed over time. There
are no quick fixes, That's why we offer a three-year event curricutunn, starting with the
Afterburner Day and moving to progressively more advanced programs. 1f vou think your
tearn has what it takes (o became flawless, schedule Afterburner for vour next corporate
meeting and begin the jouriey.,

LCarporate Events

= Afterburner Dav: Harness the Power of Flawless Execution™ | Year 1]
= Aach 2 Execution: High hnpact Txecution Skills { Year 2|
© [oint Force Ops: Achieving BreakUrough Teamwork | year 3|
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Int. ClL.: 41

Prior U.S. Cls.: 100, 101 and 107
Reg. No. 2,932,612

United States Patent and Trademark Office  Registered Mar. 15, 2005

SERVICE MARK
PRINCIPAL REGISTER

FLAWLESS EXECUTION

AFTERBURNER SEMINARS, INC. (GEORGIA FIRST USE 1-31-1998; IN COMMERCE 1-31-1998.
CORPORATION)

1503 B. NORTHSIDE DRIVE
THE MARK CONSISTS OF STANDARD CHAR-
ATLANTA, GA 30318 ACTERS WITHOUT CLAIM TO ANY PARTICULAR

FOR: SEMINARS IN MOTIVATIONAL AND FONT. STYLE, SIZE, OR COLOR.
MANAGEMENT TRAINING AND DISTRIBUTION
OF COURSE MATERIALS IN CONNECTION

THEREWITH, IN CLASS 41 (U.S. CLS. 100, 101 AND
10). MICHAEL HALL, EXAMINING ATTORNEY

SER. NO. 76-582,200. FILED 3-18-2004.
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Int. ClL.: 41
Prior U.S. Cls.: 100, 101, and 10

rior > and 107 Reg. No. 2,423,661
United States Patent and Trademark Office  Rregistered Jan. 23, 2001

SERVICE MARK
PRINCIPAL REGISTER

TASK SATURATION

AFTERBURNER SEMINARS, INC. (GEORGIA COR- COURSE MATERIALS IN CONNECTION THERE-
PORATION) WITH, IN CLASS 41 (U.S. CLS. 100, 101 AND 107).

1265 TIMBERLAKE TRAIL FIRST USE 1-4-1996; IN COMMERCE 1-0-1996.

CUMMING, GA 301318611
SN 75-379,397, FILED 10-27-1997.

FOR: SEMINARS IN MOTIVATIONAL AND MAN-
AGEMENT TRAINING AND DISTRIBUTION OF GINA FINK, EXAMINING ATTORNEY
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Business is combat. You're fighting for market share. You're fighting to rake vour num-
hers. You need 2 team that v\ml\x‘ as one. You need a teamn that \\mi\s for the same goals.
You need @ tearn that knows not only how to plan a mission — but how to execute l!a;_lt

mission flawlessly froro start to finish,

Enter Afterburnipr Flawless Exerutingy® skilis,

Our team of real Fighter Pilats understands bow eriiical it is to know how 1o handle youor-
self and your team in hostile, fast-changing environments every single day. An Afterburner
program will net enly charge your tearn with energy and know-how for one day — it will
put them in full fighter form every day!

P

Fighter Pilots gel the job done using the FLAWLESS EXECUTION MODELS, This is
simple, vet effective process designed 1o help military aviators win in cornbat. Jomuy, com-
panies in all industries, from sinall to large, are using the Tlawless Txecution Model™ to
dramatically improve the way their teams perform. Evervone works together {or 4 common
goal and — T WORRKS! ‘

Wi mre Lhese EXECLITION srpe
Alterburner is a group of men and women ‘I!;;J"Ht"i‘ ilots who train leaders just Like vou to
use Flawless Fxecution®t rools and technicques. Staying alive and prospering in today’s hos-
tile business environment is a necessary skill — buf
most companies don'thave it YOUAND YOUR TEAM
WILLHAVE T AFTER AN AFTERBURNER PROGRAM!

Afterburner has been on the INC 500 list of fastest
growing companies twice. 11 is ofien featured in busi-
ness maedia around the world, including CNN, ONBC,
The Wall Street fJournal, and Business Week, To

date,we have trafned over 100 of the Tortune 500 com-
paries worldwide to do what mukes a company and its
people successful — EXECUTE THE WINNESG PLAN

AL Afterburper, "Leading the World's Top Corporations
o

Learasat™ e —— .
o Flawless Execution™” is more thun just a slogan —

it’s the foundation of pur company.




WINNERS

Imagine it — in just 60 action-packed minutes, you'll turn your

sroup into mission-oriented. Nawlessly-execuling business people
The great part is they T be working for the common goals set by
vou. They will execute your company strategy fast and effectively.

¢ When a team works as one unit, it ean do anvihing. Tt can
achieve any goal.

customized for your group. We address YOUR

needs, We prov nle YOUT Bre :i the skills to survive and o win in the rapidly-
(I)JH(’H]“ environment of YOUR business,

w Afterhurner teaches teamwork, NOT warfare. How does NATO, for m.ampiv execule
perfectly coordinated rissions with pilots from many nationalities? They do it using

n

the same Plawless Fxecution Models we teach at Afterburner — the same moddd l,l il

can help vour team execule Hawiesshy,

# Qur programs are all it takes 1o give your team skills that last. Tach member of your
aroup will be prepared for anything

every Lh[\'

& Oyr Fjohter Pilots are an ethnically diverse group of men and women — perhaps like
a5 1 i
your own group. Thiat means everyone feels o part of the event.

Wyou're G de of lmnpmdmil' ¢ speakers and programs that may motivate for an hourora
cay but never long term, it s time you book an Afterburner Revnote. Do vou want the hest
equipped team possibie? We will make it happen. Not
temporarily, but on 2 lasting basis, Call us today and
baok thie best kevnote of your career!

Keynote Programs

¢ Plan. Driel. Execute. Debrief. =Wint: A Fighter Pilors Secret 1o Business Success
s Mach 2: High Impact Execution Skills for Busy Executives

PR | ~ P AP o5
¢ The Power af Debrie 1111:__2. A CEieTalis

Your Tean' ‘»L.k[! erivnce
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The Corps

High Performing
Team EXis an
interactive,
powerful, corporate
teambuilding
program designed to
help organizations improve alignment and execution.
You will learn, through lecture and immersion, how to
improve discipline, teamwork and strategic execution.

The instructors of the program are all real U.S. military
Fighter Pilots who know what it’'s like to execute complex
strategies in high-risk, high-stress environments. Your
team will learn the secrets of effects-based strategy

and the Corps Execution Model- a proven, performance

improvement model.
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The Corps Group is an elite team of former military
fighter pilots and corporate executives who, through
keynote addresses, corporate team building events
and executive leadership training, help your business
develop a high performing team culture that generates
and maintains superior, measurable results. The team’s
aviation training separates them from other consultants,
leadership coaches, and keynote speakers. Hand-picked
to fly fighter jets for the military, they underwent many

years of training that gualified them to be responsible
for millions of dollars worth of equipment and the lives
of their colleagues.

A High Performing Team EX engagement includes a
high energy, multi-media, interactive Keynate, and
an experiential Team Building experience to equip
your team members with the tools necessary to drive
High Performance! Your
energized team members
will be able to employ

and utilize hest practices
for instant impactand a
measurable ROl when
returning to the workplace
the next day!

Program Length: 4 to 8 hours for
participants

The program begins with a dynamic segment about
the fundamentals of strategy and how strategic
thinking is essential at ALL levels in a High Performing
Organization. Your team will also be introduced 1o

the Corps Execution Model- a powerful process
improvement model, regardless of your industry.

It's now time for your team to engage in a highly
interactive exercise where team memhers will apply
some of the principles just learned. Depending on

your preferences and group size, the exercise can be
military oriented or nonmilitary. in either scenario, team
members must work together in an exciting, challenging
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After a lunch break, your team will learn about human
factors and the effects of task overload on team and
individual performance. In a hard-hitting lecture,

your team will gain tools ta fight the effects of this
performance-draining problem and learn how to
effectively manage risk; something fighter pilots dao on
each and every mission!
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In the afternoon, your team will learn the fundamentals of
debriefing — what itis and how to effectively lead a debrief.
Your team will then participate in a debrief of the exercise

it completed in the moming. This is a very engaging and
ermpowering tool that gives everyone at the table a voice
while Reducing Your Time to Insight, Every Time.

The qun Performing Team EX Wrap Up

With a renewed focus, and a proven set of tools in their
helmet bag, your team is now equipped to execute and
accomplish your organizations’ strategy and initiatives.

TR

A Half Day High Performing Team EX program presented
by World Class Fighter Pilots starts with an impactful,

engaging Keynote followed by an experiential breakout
and facilitated roundtable discussions.

Giid T GwiiLGio | uUie 13

Program Length: 3.5 hours for 10 to unlimited
participants

IR YO

The Corps Group offers three exercise options which
allow you to put together the most meaningful TeamEX
event for your participants. All of these programs are
exciting, proven teambuilding programs that demand
and teach superior collabhoration.

In the sections that follow you will get a profile of each
of the teambuilding programs to help you select the
best program for your team.




s HIGH PERI—DRmInG TEAM X
'PROGRAMS

o

GHS. s

Demonstrate value of a High Performing Organization,
feadership, communication, process planning skills,
delegation, collaboration, execution, teamwork,
organization skills, discipline, the situational factors
affecting leadership and power of debriefing.

Summany

in this powerfui Team Building experience, your team
will plan a military style rescue missian. The group is
minutes to come up Wlth a completed plan. Whlle they
are planning ‘real time’, they will be interrupted by
changing weather, an incoming cruise ‘missile, lose
asseis, and talk on hand held radios to get updates
from ‘Command Center’. Your team members will
learn through hands on experience, how to acquire
the tools necessary to drive High Performance! Your
team will then participate in a debrief of the exercise
it completed. This is a very engaging and empowering
tool that gives everyone at the tahle a voice while
Reducing Your Time to Insight, Every Timel!

Demonstrate teamwark, leadership, trust,
communication, and listening skiiis, deiegation,
visioning and the situational factors affecting leadership.

We customize the program for your teams and provide

a comprehensive and competitive interaction for them.
Highlighting the need for a “Culture of Learning,” this

is a very dynamic, fulfilling, challenging and downright
fun section in the engagement. LEAD EX provides a
distinctive chalienge that requires a blend of mental

and physical skills to create a winning solution. With a
limited set of directives, your team will have to connect
different shaped boards into the correct formation. To
succeed, they will need to make numerous connections
and adjustments throughout the challenge. Clear
communication, well-defined roles and responsibilities,
organization, effective planning, and teamwork are
factors needed to complete this problem. A group may
discover a solution; hut in order to repeat the solution
ina “World class” time, tHe group must actas a High

uullzn g LEAN, LEAN Sl)\ SlGMA or just ulX SIGH
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Purpoge:

Demonstrate trust, leadership, organization, open
planning, cammunication, listening skills, delegation,
visioning and the situational factors affecting leadership.

Teams are divided into Leaders, Supervisors and
Workers. Teams must work together to move a
transportation device with precious cargo from one
roped off containment area to another roped off
customer service area. The challenge of the task
is that Leaders and Supervisors cannot touch, and
the Workers cannot see, the device or the cargo. To
successfully solve the problem, the team must have
a clear plan and constant communication. At the
completion of the exercise, our facilitators Debrief
with the team, helping to identify how they came up
with and implemented solutions, how the situation
and the followers affected the leadership, and how
‘supervisors’ and ‘workers’ communicated with and
listened to each other. Together, the group discovers
what role teamwork and trust played in the process,
how real organizations have members who are hiind
to organizational goals and whether or notleade
|

micromanaged or the supervisors emerged as

This is a very engaging and empowering way to teach
your team how to execute better and learn rapidly
while Reducing Your Time to insight, Every Time. With
a renewed focus, and a proven set of tools in their
helmet bag, your team is now equipped to execute and
accomplish your arganizations’ strategy and initiatives.

Your team should walk away from the event with confidence
in their ability to be an effective Leader, Manager, Supervisor
or Team Leader while effectively communicating and
navigating within their organization, enabling them to execute

at optimal levels. Our goal is to make a leader or ateam
capable of using any of our toals on their own.

Qur approach improves performance within your
organization, by developing a common business
platform that can be effectively utilized within all layers
of the organization, thereby increasing the speed of
your processes and producing benefits faster. This s
achieved, while maintaining a commitment to quality in
all products, services and relationships.

The Corps High Performing Team EXis the perfect
teambuilding experience to supercharge your kickoff
meeting, product launch, alignment event or even

a merger. Your team will walk away empowered,
motivated and armed with the tools necessary to drive
improved execution in your organization!

So if you are ready to buiid your High Performing Team,
Elevate your level of Execution and Dominate in the
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The Corps Execution
Process
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Keynotes

The Effects-Based Strategy Revolution:

Creating Winning Strategies in a Chaotic World

Strategy is not just for the chosen few at the top of the organization. In
high-performing organizations, people at every level understand the
strategy and where they fit in it. When people don’t think strategically,
thay tend to execute in their own silos, and the organization fails

{o perform at its peak. In this keynote, your team will learn the four
guestions of strategy:

+  Where do you want to be in the future?

«  What are you going to apply your resources
against?

+  How will you apply these resources?

< Exit-What will you do when you get to your desired
future state?

Effects-hased strategy is a leading-edge cancept that had its genesis

in the planning of fast-time 21st century warfare, Since its inception, it
has been adopted at the highest levels by Jeading global corporations.
The keynote will change the way you think about strategy and create

alignment among your diverse teams.

Leveraging Diversity in High Performing Teams

As one of the first female U.S. Navy Fighter Pilots, Carey "Vixen”
Lohrenz has operated in a highly-diverse workplace...a nuclear-powered
aircraft carrier. On a carrier, the average age of a sailor is 20 years
old, and he comes from all different backgrounds and walks of life.
And, yet. through a rigorous training process that insists on personal
accountability and adherence to specific standards, these people

are able to form an exceptionally high-performing team — the best in
the world. In this inspirational and informative keynote, Lohrenz talks
about what it takes to lead diverse teams and create a ciimate of high
performance in an organization. Your team will walk away informed,
engaged and empowered from this unique keynote.
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Corps Execution: Bringing Discipline to Today's Enterprise

Disciplined execution in the workforce is one of the greatast problems in
today’s enterprise. Smart pegpla nlan great sirategies, only to see them
unfoid in misaligned, fragmented ways. Peaple on the front lines want
to do a good job, but silos, poor team dynamics and flawed processes
ep them from performing at their peak. Using techniques learned from

the hlgh~reh<zblhty world of fighter aviation, your team will learmn:

<« How to pian more effectively as a team.

. How to fight the effects of task saturation in the
workplace.

+  How to improve communication and follow-through
in your team.

»  How to learn rapidly and improve performance
through a process known as debriefing.

. How to execute with discipline as a team.

. How to establish a culture of learning.

Leading as a Woman, with Carey "Vixen” Lohrenz

As a Fighter Pilot in the U.S. Navy, Carey "Vixen” Lohrenz knows the
unigue challenges that accompany rising tc the top of a male-dominated
workplace. According to Lohrenz, "When | was going through my officer
training, there ware very few other females. But what is fagcinating
about our military training is that no matler what your specialty. .whethe
you are training to be a pilot, @ submarine driver or a lawyer.. the basic
leadership training is the same. All officers have to go through required
Officer Training before breaking into our sub-specialties. Our training is
about learning to inspire, the importance of exercising good judgment,
heing dependable. taking initiative and being decisive. All of this while
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EMPLOYEE
NONSOLICITATION, TRADE SECRET
AND INTELLECTUAL PROPERTY

AGREEMENT
THIS AGREEMENT ("Agreement”) is made and entered into as of Z?\- /J "O%b
and between Afterburner, Inc. ("Company "} and the undersigned employee ("Emploves").

WITNESSETH:

WHEREAS, in the course of Emplovee’s employment by the Company. Employee mav
have access to the Company’s trade secrets, the use. application or disclosure. of which may
causc substantial and possible irreparable damage to the business and asset value of the
Company;

NOW, THEREFCRE, in consideration of the premises, the mutual covenants contained
herein, the employment or continued employment of Employee by the Company, and other good
and valuable consideration, the receipt and sufficiency of which are hereby acknowledged. the

parties hereto, intending to be legally bound, hereby agree as follows:
1. Trade Secrets.

rnizes and acknowledges that the Company is engaged, has engaged or
may engage in activities which involve, and continue to involve, the use of skilled experts and
the expenditure of substantial amounts of time and money. As a result of such investments of
skill. time, and money, the Company has developed or may develop certain Trade Secrets (as
such term defined below) that give the Company significant advantages over its competitors.
Due to the nature of E!nployf; 3 Pmnl('»\ ment hv the Company, anln\mn may be nrr-cnnrw*l
with, have access to, or participate in the dcvclopmml of proprictary Trade Scc‘cls. These
constitute valuable. special and unique assets of the Company, and any use or disclosure thereof
contrary to the terms of this Agreement may cause substantial loss of competitive advantage and
other serious injury to the Company. For these reasons, Employee covenants and agrees to all of
the following:

1.1 Definition of Trade Secrets. "Trade Secrets” shall mean any information
of the Company, without regard to form, including, but not limited to, technical or nontechnical
data. a formula, a patiern, a compilation, a program, a device, a method, a technique, a drawing,
a process, financial data, inancial plans, product plans. or a list of actual or potential customers
or suppliers, which is not commonly known by or available to the public and which information
(i) derives economic value, actual or potential. from not being generally known to and not being
readily ascertainable by proper means by. other persons who can abtain economic value from its
disclosure or use; and (ii) is the subject of efforts that are reasonable under the circumstances to
maintain its secrecy. Trade Secrets also include any information described in this paragraph }.1
which Company obtains from another party which the Company treats as proprietary or
designates as trade secrets, whether or not owned or deve cloped by the Company.,

144530 EXHIBIT
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1.2 Exciuded Information. The term "Trade Secrets” shall not include any
maierials or information of the tvpes specified above to the extent that such materials or
information (1) are or become publicly known or generally utilized by others engaged in the same
business or activities in which the Company utilized, developed, or otherwise acquired such
information; or (it} are known to Employvee prior to employment, having been lawfully received
from parties other than Company: or {iii} are furnished to others by the Company with no
restriction on disclosure. Failure to mark any of the Trade Secrets as confidential shall not affect
their status as Trade Secrets under this Agreement.

1.3 Protection of Trade Secrets. During the term of employment by the
Company and after the termination thereof, whether such termination is at the instance of
Employee or the Company, Employee will not, except as expressly authorized or directed by
Company, use. copy, duplicate, transfer, transmit, disclose, or permit any unauthorized person
access to, any Trade Secrets belonging to the Company, any of the Company’s customers. any of
the customer’s business partners or subcontractors, or any related third party so long as they
remain Trade Secrets. Without limiting the foregoing, Employee will abide by the Company’s
policies and regulations, as established from time to time, for the protection of its Trade Secrets.

1.4 Return of Records. Upon request of the Company and in any event upon
the termination of employment with Company, Employee will deliver to the Company all
memoranda. notes, records, tapes, documentation, disks. manuals, files or other documents, and
all copies thereof in any form, concerning or containing Trade Secrets or Works (as defined
below) that are in Employee’s possession, whether made or compiled by Employee, furnished to

Emplovee or otherwise obtained by Emplovee.

2. Companvy Ownership of Works.

2.1 Definition of Works. "Works” shall mean any and all works of authorship,
code, inventions, discoveries, and work product, whether or not patentable or eligible for
copyright. and in whatever form or medium and all derivative works thereof, which are, have
been or will be created, made. or developed by Employee in the course of employment with
Company, during Employvee’s regular business hours with Company, on the Company's
premises, or using the Company’s resources or equipment. Employee agrees to fully and promptly
disclose in writing to the Company any such Works as such Works from time (o time may arise.

2.2 Company_Ownership of Works. Al Works shall be the property of
Company. Employee shall execute and deliver such confirmatory assigniments, instruments, or
documents as Company deems necessary or desirable without requiring Company 1o provide any
further consideration therefor. Employvee agrees to and hereby does assign to Company all right,
title, and interest in and (o any and all Works, including all worldwide copyrights, pat-cm rig?xts,
and all trade secret embodied therein. Employee waives any and all rights Emplovee may have
in any Works, including but not limited to the right to acknowledgement as author. Employee
agrees not to use or include in Works any copyrighted, restricted or protected code,
specitications, concepts, trade secrets of any third party or any other information that Employee
would be prohibited from using by any confidentiality, non-disclosure or other agreement with
any third party. )
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23 Further Assurances. Emplovee shall, without charge to the Company other
than reimbursement of Emplovee's reasonable out-of-pocket expenses, execute and deliver all such
further documents, including applications for patents and copyrights. and perform such acts, at any
time during or after the term of this Agreement as may be necessary. to obtain patents or copyrights
in respect of the Works and to vest title such Works in the Company, its successors, assigns, or
designees. Without limiting the generality of the foregoing, Emplovee further agrees to give all
fawful testimony. during or after the term of Employee's employment, which may be required in
cannection with any proceedings involving any Works so assigned by Employee.

3. No Obligations to Third Parties.

Employee represents and warrants to the Company that Employee is not subject to
any employment. non-disclosure. confidentiality, non-compete, or other agreement with any
third party which would prevent or prohibit Employee from fulfilling Employee's duties for the
Company. It Employee is the subject of any such agreement, and has any doubt as 1o its
applicability o Employee’s position with the Company, Emplovee will provide a copy of such
agreement to the Company so that the Company can make a determination as to its effect on
Employee’s ability to work for the Company.

4, MNonsolicitation of Castomers.

During Employee's employment by the Company and for a pericd of eighteen {18) months
after the termination of such employment for any reason, whether by the Company or by Employvee,
Employee will not. without the prior written consent of the Company. directly or indirectly, on
Employee's own behalf or in the service or on behalf of others, solicit or attempt to divert or
appropriate to a Competing Business, any customer of the Company with whom Emplovee dealt on
behalf of the Company at any time during the 12 month period immediately preceding the
termination of employment.  As used herein, “Competing Business™ means any person or entity
which engages in a business substantially the same as the Company Business. “Company Business™
means inspirational and motivational seminars in a military mission planning (ormat.

A Nonsolicitation of Emplovees and Independent Contractors.

During Employee’s employment by the Company and for a period of eighteen (18) months
after the termination of such emplovment for any reason, whether by the Company or by E mployee.,
Emplayee will not, without the prior consent of the Company, directly or indirectly. on Emplovee's
own behalf or in the service or on behalf of others, solicit, divert or recruit any employee or
independent contractor of the Company 1o leave such employment or engagement. whether such
employment or engagement is by written contract or at will,

6. Remedies.

The restrictions contained in this Agreement are considered by the parties hereto
(o be fair and reasonable and necessary for the protection of the I cgitimate business interests of
the Company. It is recognized that damages in the event of breach of the provisions of this
Agreement by Employee would be difficult. if not impossible, to ascertain. and it is therefore
agreed that the Company, in addition to and without limiting any other remedy or right it may
have, shall have the right o an injunction or other equitable relief in any court of competent

o]
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jurisdiction, enjoining any such breach. The existence of this right shall nor preciude any other
rights and remedies at law or in equity which the Company may have. The intent of this
Agreement is to provide the Company with ali remedies afforded to it under applicable law,
including but not limited to those remedies under the Georgia Trade Secrets Act, O.C.G.A.
10-1-760 et seq., as amended.

7. Severability.
If any provision or any part of any provision of this Agreement shall not be valid
for any reason, such provision shall be entirely severable from, and shall have no effect upon, the
remainder of this Agreement. Any such invalid provision shall be subject to partial enforcement

to the extent necessary to protect the interests of the Company.

3. Binding Agreement.

This Agreement shall be binding upon the parties to this Agreement and their
respective heirs, beneficiaries, administrators, executors, successors and assigns.

9. Governine Law: Jurisdiction.

This Agreement and the rights and obligations of the parties 10 the Agreement
will be determined in accordance with the laws of the State of Georgia, excluding choice of law
principles. The Company and Employee irrevocably consent to the exclusive jurisdiction and
venue of the courts of any county in the State of Georgia and the district courts of Georgia, in
any judicial proceeding brought to enforce this Agreement. The parties agrec that any forum
other than the State of Georgia is an inconvenient forum and that a lawsuit (or non-compulsory
counterclaim) brought by one party against another party, in a court of any jurisdiction other than
the State of Georgia should be forthwith dismissed or transferred to a court located in the State of
Georgia.

10. Maodification.
Neo provision of this Agreement may be modified, waived or discharged unless
such waiver. modification or discharge is agreed 10 in a writing signed by the Company and

Employec.

11. Counterparts.

This Agreement may be executed in one or mare counterparts, each of which will
constitute an original but all of which together constitute a single document.

PEasina



IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first

set forth hereimabove,

EMPLOYEE:
Signature: %M&
Name (pyj AU,[ Mgﬂw Vi
i\ddras; /é,( /y
(2l 7
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T-Mobile Afterburner session - Hold the date ) /J

T-Mobile Afterburner session - Hold the date
Michael Fitzgerald (micfitzg) [micfitzg@cisco.com]

Required: Patrick Wallace (pawallac) [pawallac@cisco.com]; FredHonold@aol.com; group.micfitzg@cisco.com; Stephanie Carulio (scarullo)
[scarullo@cisco.com]; JP Van Steerteghem (jvanstee) [jvanstee@cisco.com]; Patrick Morrissey (pmortiss) [pmorriss@cisco.com]; Joe Duarte
(joduarte) [joduarte@cisco.com]; Mike Pusich (mpusich) [mpusich@cisco.com]; Dan Streuber (dstreube) [dstreube@cisco.com]; Foster Tam
(ftam) [fram@cisco.com]; Gabe Young (gabyoung) [gabyoung@cisco.com]; Craig Conaway (crconawa) [crconawa@cisco.com); Tom
Redman (tredman) [tredman@cisco.com]; Timothy Ma (timoma) [timoma@cisco.com]; Chris Osika (cosika) [cosika@cisco.com]; Christopher
Chartier (cchartie) [cchartie@cisco.com]; John Borneman

When: Wednesday, March 25, 2009 10:30 AM-8:00 PM.

Location: Cisco Bellevue Office

Show time as: Busy

Description:
When: Wednesday, March 25, 2009 7:30 AM-5:00 PM (GMT-08:00) Pacific Time (US & Canada).
Where: Cisco Believue Office

Team,
On the heels of our region review, we will be holding an Afterburner session focused on the Next Gen Core / LTE opportunity at T-

Mobile. These two projects go hand and hand and will set the stage for our growth in this account over the next 3-5 years.
Piease come prepared to roll up your sleeves and develop a winning a strategy.
A complete agenda will follow,

Michael

http://mail.afterburnerseminars.com/...TjSqf% 2fNtczOWAGABVOSe4WAACNNIYNEHTISGf% 2fNtczOWABARXgNXcRAAAL&a=Print[5/11/2009 11:46:29 AM]
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Dear MTI Members,

It is very typical for organizations to plan for a future they cannot predict. At
the MTI Fall meeting, we are taking a more proactive approach, and providing
an opportunity to create the future YOU WANT through innovation and
information.

Since January of this year, we have seen sales from all of our districts all over
the board. Some are down 60%, some 30%, some are even making a healthy
profit. Times are certainly challenging and we are all having to call on our
business savvy to make it through. One thing we must believe inis

“Failure is NOT an Option.” We must move forward as a team of members
and work together to strengthen our companies. Two of the most important
things we have are vital information from experts and our network of members
to gain valuable insight from.

Both of those key elements to success will be very present at the MT1 2009 Fall General Meeting.
During this meeting, you will learn from top experts key information including:

- How to Grow Your Company Back to Record Profits

- Business Planning in a Challenging Economy

- Effective Use of Process Mapping for Leaner Gperations

- How the Global Economy Affects Heat Treaters

- The Future of Natural Gas, Electricity and Alternative Energy Supplies
+ Going Green, and Cap & Trade

* The Future of Aerospace

On behalf of the Board of Trustees of MTI, | would like to personally invite you to attend the MTI Fall
Meeting. It is being hosted at one of the most beautiful resorts in Hilton Head, SC. There, you will have
the opportunity to network with the best minds in heat treating and gain new ideas and new
perspectives on how to approach growth and challenges in your business.

| can personally say that if it had not been for the MTI networking opportunities I've had over the last 20
years, our company would not be where it is today. | hope to personally meet you in Hilton Head to tell
you my story.

Everything you need to register and plan for your trip is included in this packet. If you have any
questions, please don't hesitate to contact our corporate offices at 904-249-0448.

Sincerely,

Jeff Uhlenburg—2009 MTI President
Donovan Heat Treating



2009 MTI FALL MEETING

As the closest resort hote to the beach our deluxe guest
rooms provide the best ocean views Hilton Head island has
to offer. All accommodations are provided with private
balconies and puts you seconds away from sand and water.

When it comes to golf, Hilton Head is one of the best. We
hope you'll take some time io see things from a new angle -
like from behind a moss-draped oak tree, the deep rough or
the rim of a massive bunker. Or maybe, from dead center
of one of our incredible fairways - over 20 courses to
choose from, with 3 on property. We've got golf for players
of all levels, from holes that confound to breathtaking
oceanfront holes that astound.

The Hilion Head Marriott Resort & Spa has activities to
keep everyone in the family busy from dawn until dusk.
After spending a busy day playing golf, tennis or
maneuvering through our winding lagoons in a kayak or
canoe, make sure to find some relaxing time and lounge near the pool or on the beach,
just a few steps from our door.

Hilton Head is rich in outdoor activities but also rich in culture and history.

Don’t Miss This Incredible Experience...



Thursday, Gctober 8

6:30 pm - 10:30 pm Tropical Welcome Reception
Make sure to arrive in Hilton Head in time for this reception. Enjoy up to 4 hours of networking with beverages,
food, music and catching up with old friends and meeting new ones.

P

Friday, Ociober 9

8:15am—9:15 am Embracing “Going Green” for Fun & Profit

Tim Roberts, an accomplished scientist and Senior Flight Project Manager for Bigelow
aerospace, will provide you an insightful look into the scientific side of "Why Green”. He
will share the inside scoop on cap & trade and how it impacts the heat treating community.
Tim will also deliver an inside view of the future of the aerospace industry.

9:15am—10:15 am Employee Free Choice, Healthy Families,

Fair Paycheck Act... Where is Labor Going?
Keith Smith, National Association of Manufacturer’'s Chief Director of Labor Policy will
shake you up with the labor agenda being pushed by Congress. Employees make
your plant run. Your control of work rules, wages and benefits are slowly disappearing.
This session will provide you insight as to what you can do about it.

10:30 am—11:30 am Wind, Nuclear, Solar, Gas, Electric...

Where is it all Headed?
John Felmy, Director of Policy from American Petroleum Institute, will give a highly
informative presentation on the worldwide energy picture through 2030 including
demand, renewable, alternative, nuclear, coal and natural gas and the role each will
play in our future energy policy.

1:00 pm—6:00 pm MTI Golf Invitational

Players will enjoy 18 holes of breathtaking championship golf on the famed George
Fazio designed course regarded by many golfers as the island's most challenging championship
course. The Fazio course is ranked among America's top 100 courses and stands apart as the only
par-70 course on the island with the 4-toughest finishing holes on the island. Teams will enjoy a fun
filled afternoon of a competitive 4-man scramble. The fun part is this scramble will take as much brain
as skill. Each team will be given creative ball options for shots that will bring team strategy into play. In
this tournament, any handicap can be successful. Duffers and Hackers Welcomed!

6:30 pm—10:30 pm Back Nine Reception & Dinner

Friday night, we will make the turn to the back nine of our highly informative and exciting meeting.
Make sure to arrive in time for this reception followed by a networking buffet. You will have the chance
to connect with old and new friends, and as the night progresses, you will enjoy dancing to some of the
best dance music today.



T AL MEETING

Saturday, October 10

8:15 am—9:15 am The Global Economy... What Does a Third World
Country Have to Do With Me?

There is so much misinformation being played out in the media regarding the current

and future status of the global economy and how it trickles down to Local U.S.

manufacturing companies. Cliff Waldman, Chief Economist for the Manufacturer’s

Alliance will provide an insightful presentation on the “real” facts regarding the

economy and its impact on your company.

9:15 am—10:15 am Growing Your Company Back

to Record Profits
When moving to the next level in a turning economy, having a
plan to achieve success is a must. The Corps Group, one of the
countries top strategic planning companies, will lead you through
an interactive session that will help you answer some very key
questions on planning, preparing, executing and evaluating your
steps back to record profits.

10:30 am—11:30 am Cutting the Fat Through Effective Process Mapping

Every company assumes some fat in their operations in good times. In these challenging times, if its
one lesson learned in business, its the philosophy of operating lean and efficient through planning and
technology to minimize labor, productivity costs and mistakes to achieve maximum profits. This session
will take you through effective process mapping to gain your productivity and profitability goals.

11:30 am—Noon MTI Annual Business Meeting
MTI President Jeff Uhlenburg and CEO Tom Morrison will provide you an insightful and exciting view of
the latest developments and projects from the Metal Treating Institute.

7:00 pm - 11:00 pm Hole in One Rockin Reception & Dinner

MT!'s final night is always full of excitement and entertainment. Share your stories and memories of the
week’s events with friends as we enjoy fine cuisine and beverages to the latest sounds of your favorite
music.




Marriott Beach Resort
Hilton Head, South Carolina
One Hotel Circle

Hilton Head Island, SC 29928
www.hiltonheadmarriott.com

Reservation Information

Special MTI Group Rates—$179 sgl/dbl
Reservation #: 888-511-5086 or 843-686-8400

Deadline for MTI Rate: September 7, 2009

Local Al
Savannah International Airport (SAV)
(47 miles to Marriott Hilton Head Resort)

w

ransportation Options To & From Alrport

Car Rental Companies (Shuttle from Airport to Rental Car)
* Avis—www.avis.com

 Budget—www.budget.com

» Hertz—www.hertz.com

- Enterprise —www.enterprise.com




Kame Badges & Program Schedule

Upon your arrival and check-in at the Marriott Resort, the registration desk will provide you with an
envelope that will include name badges, a mini-program/schedule and your drink tickets for evening
functions. Please wear name badges for all events.

Dress Code
Dress code for all events is resort casual. The Friday Night Dinner will be “business casual”, sport coat
optional.

Climate
Hilton Head Isiand's weather is ideal for those wanting to explore the outdoors and soak up the
sunshine. The Hilton Head area features a balmy, subtropical climate year round.

Shopping

Whether you're hunting for a deal on your favorite brand of ciothing or trying to find that unique souvenir
of your Island vacation, you're sure to find a superb selection of Hilton Head shopping opportunities at
more than 200 stores and outlets.

Beaches

Bask in over twelve miles of sparkling sand beaches on Hilton Head Island. Walk the flat sand banks of
the Atlantic Ocean or wade in the surf. Hide in the rolling dunes and natural grasses of the beach or
gaze towards the clouds to admire kite tricks and parasailing.

Other Activities
Hilton Head offers a great variety of family activities including tennis, golf, guided tours, the
arts, museums, and water sports.

If you have any questions in any area of your trip planning, don’t hesitate to
contact the MTI offices at 904-249-0448 or info@callmti.com




October 8-10, 2009 ® Marriott Beach Resort @ Hilton Head, SC

Name of Company:

Address:

City: St: Zip:

Phone: ( ) Email:

The following people will attend the 2009 MTI Fall Meeting (including any family members)

» SPECIAL NOTE: If special meal is required, please list VEGGIE, LOW SALT, ETC. next to name.

First & Last Name Nickname | Check if N;= lgflember = | Golf Golf
=3Spouse | Adult [ Outing | Rentals
For badge For Badge Tli:;ﬂ G = Guest - &
At Nat’] Child | Mark | L=Left
Meeting «X” | R=Right

MAKE NOTE ABOUT
ANY SPECIAL
DIETARY NEEDS

Registration Fees (if paying by check, make checks payable to Metal Treating Institute)

Includes Thursday, Friday & Saturday Night dinner, receptions & entertainment, Friday/Saturday Educational Sessions, Materials and

Continental Breakfast
Early Bird Special

By After

Sept 15, 2009 Sept 15, 2009
Member or Company Employee £595.00 $625.00 Qty:
Spouse, Guest or Children Age 12 & Older $395.00 $425.00 Qty:
Children Under Age 12 § 55.00 $ 75.00 Qty:
Optional Golf Outing $ 95.00 $125.00 Qty:

(Includes green fees, cart, box lunch, transportation
to/from course & prizes)
Total to Process

Payment Information: Send check to: MTI ® 504 Osceola Ave. ® Jacksonville Beach, FL. 32250

Fax Credit Card Information to: 904-245-045%

Credit Card Type: T VS a MmcC d AMEX Exp. Date:
Credit Card #: Security Code:
Address:

City: St Zip:

Authorized Signature:

1 agree that MTI will process upon receipt of this registration form the total amount necessary for all attendees noted on this

registration form to attend the MTT 2009 Fall Meeting.
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INDEPENDENT CONTRACTOR AGREEMENT

4
4

THIS INDEPENDENT CONTRACTOR AGREEMENT ("Agreement™) 15 entered mnto this |
day of July, 2005 by and between Afterburner, Inc.. a Georgia corporation (“Cormpany” ), and
S | St [ gy S . an individual resident of the State of

{“Contractor”} (referred 10 collectively as the "Parties ")

For and in consideration of the mutual covenants described below. and other good and valuable
consideration, the receipt and sufficiency of which are acknowledged, the Parties agree:

i. Services. The Company retains Contractor and Contractor accepts this Agreement upon
the terms and conditions set forth below. Contractor agrees to provide the services described el
Exribit A (the "Services”)

2. Compensation. The Company shall pay Contractor upon the terms described 1n
3. Term and Termination. This Agreement shall have the term set forth in. and will
terminate in accordance with, Exhibit A, which s incorporated by reference as 1 { set forth fully
herein. Upon termination of this Agreement for any reason, Contractor shall return immediatety
to the Company ail documents, property, and other records of the Company and of all clients of
the Company. within Contractor's possession. custody or control, including. but not fimited 1.
all. (i) materials contatrung any Trade Secrets or Confidential Information (as defined below):
{11) all other property. including. but not limited to. any and ail files, records, credit cards, kevs,
identification cards/badges, computer access codes, computer programs, instruction manuals, and
equipment  (includmg  computers) plans; and all documents, property and/or records which
Contractor prepared or helped to prepare in connection with the Services provided under this
Agreement.

4. Ownership. For purposes of this Agreement, "Work Product” shall mean the data,
materials. documentation, compuier programs, inventions (whether or not patentable], pictures,
audio. video, armstic works, and all works of authorship, including all worldwide rights therein
under patent, copyright, trade secret. confidential information, or other source of property rights.
created or developed in whole or in part by Contractor, whether prior to the dafe of this
Agreement or in the future, while retained by the Company and that either (1) is created within
the scope of the Services or (ii) has been or will be paid for by the Company. Al Work Product
shall he considered work made for hire by the Contractor and owned by the Compuny. fany of
the Work Product may not, by operation of law, be considered work made for bire by Contractor
for the Company . or if ownership of all right, title, and interest of the intellectual property rights
therein shall not otherwise vest exclusively in the Company, Contractor hereby assigng 1o the
Company, and upon the future creation thereof automatically assigns to the Company . without
Further consideration, the ownership of all Work Product The Company shall have the night 1o
obtain and hold m its own name copyrights, registrations. and any other protection avatlable m
the Work Product. Contractor agrees to perform, during or after Contractor's engagement. such
further acts as may be necessary or desirable to transfer, perfect. and defend the Company's
ownership of the Work Product that are reasonably requested by the Company.

s, License. To the extent that any preexisting Work Product s contained in the materials
Contractor delivers to the Company or the Company's customers, Contractor grants to the



inciuding, but not lmited o, the Occupational Safety and Health Act, m the performance of the
Services to be furmshed.

8. No Right to Subcontract. Tiis Agrecment is not assignable or otherwise transferable try
Contractor and Contractor does not have the right to subcontract without the Cormpany's prior
written consent. Contractor warrants that Contractor will provide all Services in a professional.
responsible and capable manner. While providing Services hereunder, Contractor will comply
with the reasonable rules and regulations governing Contractor's conduct as established by the
Ceompany and communicaied to Contractor from time to fime.

o <«h e Ay

55 W LM 0y

9. lndemnification. Contractor shaill indemnify. defend and hold harmles y
and its officers, directors, agents, employees, successors and assigns from and against any and all
actions, causes of action, claims, liabilities, losses. damages, costs and expenses, mncludimg
reasonable attorneys’ fees: (i) for any loss. damage, destruction of or damage to any tangible
property: (1t) for bodily injury. sickness, disease or death sustained by any person {mcluding
employees of the Company), if such loss, damage, destruction, mjury. sickness, disease or death
was caused by Contractor’s neghgence or w il misconduct in providing Services under this
Agreement, or (iti) which result from or arise out of any federal ov state mcome tax withholding
ligbihty or taxes arising under the Federal Insurance Contributions Act or under the Federal
Unemployment Tax Act, or any other federal or state tax, resulting from Contractor providmg
services under this Agreement. The duty to defend includes the duty to pay reasonable attorneys’
fees incurred by the Company in defense of such claims. and the duty to indemmify includes the
duty o pay any award imposed by an adminigtrative agency. judgment or reached by way of
settlement; provided, however, Contractor shall not be required to indemnify the Company with
respect to any settlement entered into without the express prior wrirten consent of Contractor,
which consent shall not unreasonably be withheld by Contractor.

i Customer Nou-Solicitation. During Contractor's engagement by the Company and for a
period of cighteen (18) months after the termination of such engagement for any reason, whether
by the Company or by Contractor, Contractor will not, without the prior written consent of the
Company. directly or indirectly, on Contractor's own behalf or m the service or on behalf of
others, solicit or attempt to divert or appropriate to 4 Competing Business, any customer of the
Company with whom Contractor dealt on behalf of the Company at any time during the twelve
{12) month period immediately preceding the termination of engagement. As used heroin,
“(Competing Business” means any person of entity which engages in a business substantially the
same as the Company Business. “Company Business” means inspirational and motivational
seminars in a military mission planning format, and related consulting services.

i Employee Solicitation. During the term of this Agreement (including any rencwals
thereof) and for a period of eighteen (18) months afier the termimnation of tis Agreement or any
cenewals thereof, Contractor covenants and agrees that he will neither: (1) directly or indirectls
hire as an employee or independent coniractor, any person who is or was employed by the
Company during the term of this Agreement and any rencwals thereof: nov (u) directly oy
indirectly induce or influence or attempt to induce or influence any such person to seek or accept
employment with another person or entity

12.  Acknowledgments. The parties agree that. (i) the periods of restriction contained in this
Agreement are fair and reasonable in that they are reasonably required for the protection of the
legitimate business interests of the Company; (1) by having access 1o mformation concerning
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15 Attorneys’ Fees. Other than as specifically set forth i this Agreement, each party
agrees to pay its own costs and expenses mcurred m the collection and/or enforcement of this
Agreement. whether or not suit s filed.

it Entire Agreement. This Agreement represents the entire agreement and understanding
between the Company and Contractor with respect to the subject matter and it supersedes and
rep saces all discusstons. communications, and understandings between thermn with u:%pul to
{ontractor’s engagement vy the Company as an independent contractor. There are no pr oM ses
undertakings, commitments or representations that are not expressly set forth m writing {hxs
Agreoment,

¥7 Governing Law. This Agreement and all the terms and provisions herein. shall be
governed by and enforced according to the laws of the State of Georgia without regard to conflict

of laws principles.
14, Headings. The headings of this Agreement are for the convenience of the Company and
Contractor only and they do not have any interpretive significance.

19, Severability. 1f any provision or part of any provision of this Agresment 15 held invahid
or unenforceable by a court of competent jurisdiction, such holding shall wot affect the
enforceability of any other provision or part thereof, and all other provisions and pars thereol
shall continue in full force and effect. Contractor acknowledges that the Company’s rights under
this Agreement are cumulative and not exclusive of one another and that Contracior's several
agreements contained heremn, including without limitation, the several covenants contained

Paragraphs 10 and 11 of this Agreement. are cach severable covenants independent of one
another or any other provisions or covenants of this Agreement.

24. Amendment: Assignment. This Agreement shall not be amended or modified except by
a writing executed by both pm’*:’c&; This Agreement shall be binding upon wid inure to the
benefit of the Company and its successors and assigns. Due to the personal nature of this
Agreement, Contractor shall not have the right to assign Contracior’s sights or obhgations under
this Agreement without the prior written consent of the Company. All communications required
or otherwise provided under this Agreement shall be in writing and shall be deemed given when
delivered 1o the address provided below {as may be amended by notice from time to tune), by
hand, by courier or express mail. or by registered or certified United States mail, return receipt
requested. postage pr c—:pmd

IN WITNESS WHEREOF. the Parties have executed this Agreement effective as of the date first
above wrilten.

Contractor: Company:

Afterbuorner, lnc.

g A , By

Name,

[ Address| Fitle,
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AGREEMENT REGARDING COPYRIGHTABLE
MATERIALS AND TRADE SECRETS

G v
THIS AGREEMENT is made this 2% day of QNpvempel. 499 by and between
Afterburner Seminars, Inc. ( "Afterburner™ and  Topv 2 CAuxRuree. , ("Contractor”).

WHEREAS, Afterburner desires to employ or has employed Contractor as an
independent contractor to assisl Afterburner in the preparation of materials for and the
presentation of seminars on leadership, teamwork and related activities; and

WHEREAS, Contractor desives o be employed in such position; and

WHEREAS, Alterburner desires to retain and/obtain any and all rights in and
intellectual property created by or with the assistance of Contractor and afso desires as well as
to maintain its rights in its proprietary information; and

WHEREAS, Contractor desires to assign any right, title and interest as Contractor may
have in and to materials prepared by Contractor for, or in cooperation with, Afterburner;

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency
of which is hereby acknowledged, the parties hereto agree as follows:

i. Assignment. Contractor hereby irrevocably assigns and/or agrees to assign all right,

ttle and interest in and (o any and all work or works, including any and all copyrights therein,
conceived, authored or otherwise prepared by Contractor, or by Contractor with the assistance
of others, pursuant to or resulting from Contractor’s employment by Afterburner.

P

3. Proprictary Information. In addition, Contractor understands that, during the course
of his employment by Afterburner, he may be exposed to various conlidential, secret and
proprietary information of Afterburner including, but not limited to, know-how, inventions.
software programs, source code, schematics, contracts, lists of actual or potential customers,
financial data. financial plans, sales and marketing plans and ideas and concepts relating to
seminar presentations, tools to be used in seminar presentations. games, exercises and so forth
(hereafter “"Proprictary faformation™).  Afterburner will, where practical, designate such
information as CONFIDENTIAL or PROPRIETARY. Contractor agrees that, before disclosing
any Afterburner information, he or she will contact Afterburner (o be sure that the information
s hm Proprietary Information. Information shall not be considered Proprietary Information to
the extent, but only (o the extent, that such information: () is already known to the Contractor
free of any confidentiality obligation or restriction at the tme that it is exchanged: (b) is or
becomes publicly known or avaifable through na wronglul act or breach of this Agreement: (<)
is independently and nghtfully received from a third party without restriction or (d) has been

R0



independently developed by the Contractor prior to Us receipt by the Contractor from
Afterburner.

3. Nondisclosure. Contractor agrees that he or she will use Proprietary Information solely
pursuant to Contractor’s employment by Afterburner. Contractor agrees that he or she shall not,
without first obtaining priot written consent of Afterburner, disclose or make available to any
person, firm or enterprise, or reproduce for his or her own benefit, any of Afterburner’s
Proprietary Information.

4. Additional Efforts. To the extent necessary, Contractor agrees that, upon Afterburper’s
written request, Contractor shall take any and all steps, and shall execute, acknowledge and
deliver to Afterburner any and all further instruments necessary, (o vest in Afterburner all right,
title and interest in it to any and all works prepared by or with the assistance of Contractor.
Afterburner shall bear all reasonable expenses of such efforts.

5. Remedics.  Contractor acknowledges and agrees that, in the event of a breach or
threatened breach by it of any of the provisions of this Agreement, Afterburner will have no
adequate remedy at law and, accordingly, Afterburner shall be entitled to injunctive relief,
provided, however, that no specification in this Agreement shall be construed as a waiver or
prohibition against any other contractual, or equitable remedy which either party may have under
this Agreement.

f. Governing Law. This Agreement shall be governed and construed in accordance of
the laws of the United States and the State of Georgia. This Agreement shall be binding upot
and enure to the benefit of the parties, their successors and assigns.

=1

IN WITNESS WHEREOF, the partics have executed this Agreement this 2.5 day of

e L ¥z
AFTERBURNER SEMINARS, INC. CONTRACTOR
By; 4 s ‘ i sw S \W,Mv;/(‘m &/
Signature
Its: TR e TN L A T i S

o x o Eo

Printed Name

389266 1 -



EXHIBIT A-3



IN THE SUPERIOR COURT OF FORSYTH COUNTY

STATE OF GEORGIA

AFTERBURNER, INC., )
)
Plaintiff, )

) CIVIL ACTION FILE

V. ) NO.: 09-CV-2844

)
THE CORPS GROUP, JOHN )
BORNEMAN, CAREY LOHRENZ, )
KYLE HOWLIN, and JOHN )
UNDERHILL, )
Defendants, )
)
V. )
)
AFTERBURNER, INC., and )
JAMES “MURPH” MURPHY, )
Counterclaim Defendants. )
)

DEFENDANTS’ ANSWER & DEFENSES & COUNTERCLAIMS
TO PLAINTIFF’S THIRD AMENDED COMPLAINT

COME NOW Defendants THE CORPS GROUP, JOHN BORNEMAN,
CAREY LOHRENZ, KYLE HOWLIN, and JOHN UNDERHILL (“Defendants”)
by and through undersigned counsel, making this Answer denying each and every
allegation raised in Plaintif’s Complaint and First Amended Complaint in their
entirety and making Defendants' Answer to Plaintiff’s Third Amended Complaint,
and further, (in accordance with the Court’s Order of March 11, 2011, on
Defendants’ Motion for Permission to Make Counterclaims and to Add Murphy as

Counterclaim Defendant), adding JAMES “MURPH” MURPHY as a



Counterclaim Defendant and making Defendants’ Counterclaims against
Afterburner and Murphy, showing the Court as follows:
PARTIES AND NATURE OF ACTION
1.

Answering Paragraph 1 of the Third Amended Complaint, Defendants admit
only that Plaintiff is bringing this action for Trademark Infringement, Trade Dress
Infringement and Unfair Competition arising under the Lanham Act, 15 U.S.C.
§§ 1114(1)(a) and 1125(a); Misappropriation of Trade Secrets under O.C.G.A.
§ 10-1-760 et seq.; violation of the Georgia Uniform Trade Practices Act,
0.C.G.A. §10-1-370 et seq.; and Unfair Competition, Conspiracy, Tortious
Interference with Business Relations and Breach of Contract arising under Georgia
law. Defendants deny they have violated any of these statutes or laws and deny all
remaining allegations in Paragraph 1 of Plaintiff’s Third Amended Complaint.
Answering the introductory paragraph of Plaintiff’s Third Amended Complaint,
Defendants deny all allegations or claims contained therein.

2.

Answering Paragraph 2 of the Third Amended Complaint, upon information
and belief, Defendants admit only that Plaintiff is a Georgia company with its
principal place of business in Fulton County, Georgia. All remaining allegations in

Paragraph 2 of the Third Amended Complaint are denied, denied for lack of



knowledge sufficient to form a belief as to the truth thereof, and/or denied as
incomplete and self serving.
3.

Answering Paragraph 3 of the Third Amended Complaint, Defendants admit
only that The Corps Group (“TCG”) is a Pennsylvania company with its principal
place of business in Quakertown, Pennsylvania and that Borneman, Howlin,
Lohrenz have performed services for TCG. All remaining allegations in Paragraph
3 of the Third Amended Complaint are denied, denied for lack of knowledge
sufficient to form a belief as to the truth thereof, and/or denied as incomplete and
self serving.

4.

Answering Paragraph 4 of the Third Amended Complaint, Defendants admit
only that Borneman resides in Pennsylvania, that he performed services for
Afterburner, that he resigned from Afterburner, and that he founded TCG and
serves as its Chief Executive Officer. All remaining allegations in Paragraph 4 of
the Third Amended Complaint are denied, denied for lack of knowledge sufficient
to form a belief as to the truth thereof, and/or denied as incomplete and self
serving,.

5.

Answering Paragraph 5 of the Third Amended Complaint, Defendants admit



only that Howlin resides in Forsyth County, Georgia, that he performed services
for Afterburner, and that he currently serves as the Chief Operating Officer for
TCG. All remaining allegations in Paragraph 5 of the Third Amended Complaint
are denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

6.

Answering Paragraph 6 of the Third Amended Complaint, Defendants admit
only that Lohrenz resides in Germantown, Tennessee, that she performed services
for Afterburner, and that she currently serves as the Vice President of Sales and
Business Management for TCG. All remaining allegations in Paragraph 6 of the
Third Amended Complaint are denied, denied for lack of knowledge sufficient to
form a belief as to the truth thereof, and/or denied as incomplete and self serving.

7.

Answering Paragraph 7 of the Third Amended Complaint, Defendants admit
only that Underhill resides in Massachusetts. All remaining allegations in
Paragraph 7 of the Third Amended Complaint are denied, denied for lack of
knowledge sufficient to form a belief as to the truth thereof, and/or denied as
incomplete and self serving.

JURISDICTION AND VENUE

8.



Answering Paragraph 8, Defendants admit only that this Court has subject
matter jurisdiction. All remaining allegations in Paragraph 8 of the Third
Amended Complaint are denied, denied for lack of knowledge sufficient to form a
belief as to the truth thereof, and/or denied as incomplete and self serving.

0.

Defendants admit the allegations in Paragraph 9 of the Third Amended
Complaint.

10.

The allegations in Paragraph 10 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

11.

The allegations in Paragraph 11 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

12.

Answering Paragraph 12 of the Third Amended Complaint, Defendants
admit only that venue is proper in this Court. All remaining allegations in
Paragraph 12 of the Third Amended Complaint are denied, denied for lack of

knowledge sufficient to form a belief as to the truth thereof, and/or denied as



incomplete and self serving.
FACTUAL ALLEGATIONS
A.  Afterburner’s Business Model
13.

The allegations in Paragraph 13 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

14.

The allegations in Paragraph 14 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

15.

The allegations in Paragraph 15 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

16.

Answering Paragraph 16 of the Third Amended Complaint, Defendants
admit only that Afterburner performed services for Cisco, MTI, and RTI. All
remaining allegations in Paragraph 16 of the Third Amended Complaint are

denied, denied for lack of knowledge sufficient to form a belief as to the truth



thereof, and/or denied as incomplete and self serving.
17.

The allegations in Paragraph 17 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

18.

The allegations in Paragraph 18 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

19.

The allegations in Paragraph 19 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

20.

The allegations in Paragraph 20 of the Third Amended Complaint are

denied, denied for lack of knowledge sufficient to form a belief as to the truth

thereof, and/or denied as incomplete and self serving.



B.  Afterburner’s Trademarks and Trade Dress
21.

The allegations in Paragraph 21 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

22,

The allegations in Paragraph 22 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

23.

The allegations in Paragraph 23 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

24.

The allegations in Paragraph 24 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

25.
Answering Paragraph 25 of the Third Amended Complaint, Defendants

admit only that there are documents attached as Exhibits A and B. All remaining



allegations in Paragraph 25 of the Third Amended Complaint are denied, denied
for lack of knowledge sufficient to form a belief as to the truth thereof, and/or
denied as incomplete and self serving.

26.

The allegations in Paragraph 26 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

217.

The allegations in Paragraph 27 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

28.

The allegations in Paragraph 28 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

29.

The allegations in Paragraph 29 of the Third Amended Complaint are

denied, denied for lack of knowledge sufficient to form a belief as to the truth

thereof, and/or denied as incomplete and self serving.



30.

Answering Paragraph 30 of the Third Amended Complaint, Defendants
admit only that there are documents attached as Exhibits C and D. All remaining
allegations in Paragraph 30 of the Third Amended Complaint are denied, denied
for lack of knowledge sufficient to form a belief as to the truth thereof, and/or
denied as incomplete and self serving.

31.

The allegations in Paragraph 31 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

32.

Answering Paragraph 32 of the Third Amended Complaint, Defendants
admit only that there are documents attached as Exhibits E and F. All remaining
allegations in Paragraph 32 of the Third Amended Complaint are denied, denied
for lack of knowledge sufficient to form a belief as to the truth thereof, and/or
denied as incomplete and self serving.

33.

The allegations in Paragraph 33 of the Third Amended Complaint are

denied, denied for lack of knowledge sufficient to form a belief as to the truth

thereof, and/or denied as incomplete and self serving.
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34.

The allegations in Paragraph 34 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

35.

Answering Paragraph 35 of the Third Amended Complaint, Defendants
admit only that there are documents attached as Exhibit G. All remaining
allegations in Paragraph 35 of the Third Amended Complaint are denied, denied
for lack of knowledge sufficient to form a belief as to the truth thereof, and/or
denied as incomplete and self serving.

36.

The allegations in Paragraph 36 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

37.

Answering Paragraph 37 of the Third Amended Complaint, Defendants
admit only that there are documents attached as Exhibit H. All remaining
allegations in Paragraph 37 of the Third Amended Complaint are denied, denied
for lack of knowledge sufficient to form a belief as to the truth thereof, and/or

denied as incomplete and self serving,.
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38.

The allegations in Paragraph 38 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

39.

The allegations in Paragraph 39 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

40.

Answering Paragraph 40 of the Third Amended Complaint, Defendants
admit only that there are documents attached as Exhibit I. All remaining The
allegations in Paragraph 40 of the Third Amended Complaint are denied, denied
for lack of knowledge sufficient to form a belief as to the truth thereof, and/or
denied as incomplete and self serving.

41.

The allegations in Paragraph 41 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

42.

The allegations in Paragraph 42 of the Third Amended Complaint are

-12-



denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.
C. Afterburner’s Trade Secrets

43.

The allegations in Paragraph 43 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

44,

The allegations in Paragraph 44 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

45.

The allegations in Paragraph 45 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

D. Defendant The Corps Group
46.

The allegations in Paragraph 46 of the Third Amended Complaint are

denied, denied for lack of knowledge sufficient to form a belief as to the truth

thereof, and/or denied as incomplete and self serving.
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47,

Defendants admit only that former fighter pilots perform services for TCG
and that some employees of TCG formerly performed services for Afterburner.
All remaining allegations in Paragraph 47 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

48.

The allegations in Paragraph 48 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

49.

The allegations in Paragraph 49 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

50.

The allegations in Paragraph 50 of the Third Amended Complaint are

denied, denied for lack of knowledge sufficient to form a belief as to the truth

thereof, and/or denied as incomplete and self serving.
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51.

The allegations in Paragraph 51 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

52.

The allegations in Paragraph 52 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

53.

The allegations in Paragraph 53 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

54.

The allegations in Paragraph 54 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

55.

The allegations in Paragraph 55 of the Third Amended Complaint are

denied, denied for lack of knowledge sufficient to form a belief as to the truth

thereof, and/or denied as incomplete and self serving.
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56.

The allegations in Paragraph 56 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

57.

The allegations in Paragraph 57 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

58.

The allegations in Paragraph 58 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

59.

The allegations in Paragraph 59 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

60.

The allegations in Paragraph 60 of the Third Amended Complaint are

denied, denied for lack of knowledge sufficient to form a belief as to the truth

thereof, and/or denied as incomplete and self serving.
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o1.

The allegations in Paragraph 61 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

62.

The allegations in Paragraph 62 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

63.

The allegations in Paragraph 63 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

64.

Answering Paragraph 64, Defendant TCG admits only that it performed
services for Cisco, MTI, and RTI. All remaining allegations in Paragraph 64 of the
Third Amended Complaint are denied, denied for lack of knowledge sufficient to
form a belief as to the truth thereof, and/or denied as incomplete and self serving.

65.
Answering Paragraph 65, Defendants admit only that Borneman, Howlin,

Lohrenz, and Underhill have performed services for TCG. All remaining
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allegations in Paragraph 65 of the Third Amended Complaint are denied, denied
for lack of knowledge sufficient to form a belief as to the truth thereof, and/or
denied as incomplete and self serving.

06.

The allegations in Paragraph 66 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

67.

The allegations in Paragraph 67 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

68.

The allegations in Paragraph 68 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

69.

The allegations in Paragraph 69 of the Third Amended Complaint are

denied, denied for lack.of knowledge sufficient to form a belief as to the truth

thereof, and/or denied as incomplete and self serving.
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E. Defendant John Borneman
70.

Answering Paragraph 70, Defendants admit only that Borneman performed
services for Afterburner. All remaining allegations in Paragraph 70 of the Third
Amended Complaint are denied, denied for lack of knowledge sufficient to form a
belief as to the truth thereof, and/or denied as incomplete and self serving.

71.

Answering Paragraph 71 of the Third Amended Complaint, Defendants
admit only that Borneman worked with Afterburner clients. All remaining
allegations in Paragraph 71 of the Third Amended Complaint are denied, denied
for lack of knowledge sufficient to form a belief as to the truth thereof, and/or
denied as incomplete and self serving.

72.

The allegations in Paragraph 72 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

73.

The allegations in Paragraph 73 of the Third Amended Complaint are

denied, denied for lack of knowledge sufficient to form a belief as to the truth

thereof, and/or denied as incomplete and self serving.
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74.

Answering Paragraph 74 of the Third Amended Complaint, Defendants
admit only that Borneman performed services for Afterburner in 2006 and at times
thereafter. All remaining allegations in Paragraph 74 of the Third Amended
Complaint are denied, denied for lack of knowledge sufficient to form a belief as to
the truth thereof, and/or denied as incomplete and self serving.

75.

Answering Paragraph 75 of the Third Amended Complaint, Defendants
admit only that Borneman signed an Employment Agreement and that the
document speaks for itself. Any inconsistent characterization of the agreement is
denied. All remaining allegations in Paragraph 75 of the Third Amended
Complaint are denied, denied for lack of knowledge sufficient to form a belief as to
the truth thereof, and/or denied as incomplete and self serving.

76.

Answering Paragraph 76 of the Third Amended Complaint, Defendants
admit only that Borneman signed an Employment Agreement and that the
document speaks for itself. Any inconsistent characterization of the agreement is
denied. All remaining allegations in Paragraph 76 of the Third Amended
Complaint are denied, denied for lack of knowledge sufficient to form a belief as to

the truth thereof, and/or denied as incomplete and self serving.
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77.

Answering Paragraph 77 of the Third Amended Complaint, Defendants
admit only that Borneman signed an Employment Agreement and that the
document speaks for itself. Any inconsistent characterization of the agreement is
denied. All remaining allegations in Paragraph 77 of the Third Amended
Complaint are denied, denied for lack of knowledge sufficient to form a belief as to
the truth thereof, and/or denied as incomplete and self serving.

78.

Answering Paragraph 78 of the Third Amended Complaint, Defendants
admit only that Borneman signed an Employment Agreement and that the
document speaks for itself. Any inconsistent characterization of the agreement is
denied. All remaining allegations in Paragraph 78 of the Third Amended
Complaint are denied, denied for lack of knowledge sufficient to form a belief as to
the truth thereof, and/or denied as incomplete and self serving.

79.

Answering Paragraph 79 of the Third Amended Complaint, Defendants
admit only that Borneman signed an Employment Agreement and that the
document speaks for itself. Any inconsistent characterization of the agreement is
denied. All remaining allegations in Paragraph 79 of the Third Amended

Complaint are denied, denied for lack of knowledge sufficient to form a belief as to
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the truth thereof, and/or denied as incomplete and self serving.
80.

Answering Paragraph 80 of the Third Amended Complaint, Defendants
admit only that Borneman worked as the Director of Strategic Planning for
Afterburner. All remaining allegations in Paragraph 80 of the Third Amended
Complaint are denied, denied for lack of knowledge sufficient to form a belief as to
the truth thereof, and/or denied as incomplete and self serving.

81.

The allegations in Paragraph 81 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

82.

The allegations in Paragraph 82 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

83.

The allegations in Paragraph 83 of the Third Amended Complaint are

denied, denied for lack of knowledge sufficient to form a belief as to the truth

thereof, and/or denied as incomplete and self serving.



84.

Answering Paragraph 84 of the Third Amended Complaint, Defendants
admit only that Borneman had access to some of Afterburner’s client information.
All remaining allegations in Paragraph 84 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

85.

Answering Paragraph 85 of the Third Amended Complaint, Defendants
admit only that Borneman performed services on behalf of Afterburner. All
remaining allegations in Paragraph 85 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

86.

Answering Paragraph 86 of the Third Amended Complaint, Defendants
admit only that Borneman worked with some Afterburner clients, including Cisco.
All remaining allegations in Paragraph 86 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

87.

Answering Paragraph 87 of the Third Amended Complaint, Defendants
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admit only that Borneman worked with RTI. All remaining allegations in
Paragraph 87 of the Third Amended Complaint are denied, denied for lack of
knowledge sufficient to form a belief as to the truth thereof, and/or denied as
incomplete and self serving.

88.

Answering Paragraph 88 of the Third Amended Complaint, Defendants
admit only that Borneman worked with Cisco and RTI. All remaining allegations
in Paragraph 88 of the Third Amended Complaint are denied, denied for lack of
knowledge sufficient to form a belief as to the truth thereof, and/or denied as
incomplete and self serving.

89.

Answering Paragraph 89 of the Third Amended Complaint, Defendants
admit that Borneman resigned from Afterburner in or about May of 2008. All
remaining allegations in Paragraph 89 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

90.

Answering Paragraph 90 of the Third Amended Complaint, Defendants

admit only that Borneman worked for The Bison Group. All remaining allegations

in Paragraph 90 of the Third Amended Complaint are denied, denied for lack of
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knowledge sufficient to form a belief as to the truth thereof, and/or denied as
incomplete and self serving.
91.

The allegations in Paragraph 91 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving,

92.

The allegations in Paragraph 92 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

93.

The allegations in Paragraph 93 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

94.

Answering Paragraph 94 of the Third Amended Complaint, Defendants
admit only that counsel for Afterburner sent Borneman a letter regarding his
Employment Agreement. All remaining allegations in Paragraph 94 of the Third
Amended Complaint are denied, denied for lack of knowledge sufficient to form a

belief as to the truth thereof, and/or denied as incomplete and self serving.

25~



95.

Answering Paragraph 95 of the Third Amended Complaint, Defendants
admit only that Borneman provided services to Cisco on behalf of TCG. All
remaining allegations in Paragraph 95 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

96.

The allegations in Paragraph 96 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

97.

Answering Paragraph 97 of the Third Amended Complaint, Defendants
admit only that there are documents attached as Exhibit P. All remaining
allegations in Paragraph 97 of the Third Amended Complaint are denied, denied
for lack of knowledge sufficient to form a belief as to the truth thereof, and/or
denied as incomplete and self serving. The attached correspondence speaks for
itself and Defendants deny any inconsistent characterization of same.

98.
Answering Paragraph 98 of the Third Amended Complaint, Defendants

admit only that TCG has performed services for, and received compensation from,
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Cisco and RTI.  All remaining allegations in Paragraph 98 of the Third Amended
Complaint are denied, denied for lack of knowledge sufficient to form a belief as to
the truth thereof, and/or denied as incomplete and self serving.

99.

The allegations in Paragraph 99 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

100.

The allegations in Paragraph 100 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

101.

The allegations in Paragraph 101 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

102.

The allegations in Paragraph 102 of the Third Amended Complaint are

denied, denied for lack of knowledge sufficient to form a belief as to the truth

thereof, and/or denied as incomplete and self serving.
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103.

The allegations in Paragraph 103 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

104.

Answering Paragraph 104 of the Third Amended Complaint, Defendants
admit only that Borneman signed an Employment Agreement and that the
document speaks for itself. Any inconsistent characterization of the agreement is
denied. All remaining allegations in Paragraph 104 of the Third Amended
Complaint are denied, denied for lack of knowledge sufficient to form a belief as to
the truth thereof, and/or denied as incomplete and self serving.

105.

The allegations in Paragraph 105 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

106.

The allegations in Paragraph 106 of the Third Amended Complaint are

denied, denied for lack of knowledge sufficient to form a belief as to the truth

thereof, and/or denied as incomplete and self serving.
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F. Defendant Kyle Howlin
107.

Answering Paragraph 107 of the Third Amended Complaint, Defendants
admit only that Howlin performed services for Afterburner. All remaining
allegations in Paragraph 107 of the Third Amended Complaint are denied, denied
for lack of knowledge sufficient to form a belief as to the truth thereof, and/or
denied as incomplete and self serving.

108.

Answering Paragraph 108 of the Third Amended Complaint, Defendants
admit only that Howlin signed an Independent Contractor Agreement and that the
document speaks for itself. Any inconsistent characterization of the agreement is
denied. All remaining allegations in Paragraph 108 of the Third Amended
Complaint are denied, denied for lack of knowledge sufficient to form a belief as to
the truth thereof, and/or denied as incomplete and self serving.

109.

Answering Paragraph 109 of the Third Amended Complaint, Defendants
admit only that Howlin signed an Independent Contractor Agreement and that the
document speaks for itself. Any inconsistent characterization of the agreement is
denied. All remaining allegations in Paragraph 109 of the Third Amended

Complaint are.denied, denied for lack of knowledge sufficient to form a belief as to
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the truth thereof, and/or denied as incomplete and self serving.
110.

Answering Paragraph 110 of the Third Amended Complaint, Defendants
admit only that Howlin signed an Independent Contractor Agreement and that the
document speaks for itself. Any inconsistent characterization of the agreement is
denied. All remaining allegations in Paragraph 110 of the Third Amended
Complaint are denied, denied for lack of knowledge sufficient to form a belief as to
the truth thereof, and/or denied as incomplete and self serving.

111.

Answering Paragraph 111, Defendants admit only that Howlin signed an
Independent Contractor Agreement and that the document speaks for itself. Any
inconsistent characterization of the agreement is denied. All remaining allegations
in Paragraph 111 of the Third Amended Complaint are denied, denied for lack of
knowledge sufficient to form a belief as to the truth thereof, and/or denied as
incomplete and self serving.

112.

Answering Paragraph 112, Defendants admit only that Howlin signed an
Independent Contractor Agreement and that the document speaks for itself. Any
inconsistent characterization of the agreement is denied. All remaining allegations

in Paragraph 112 of the Third Amended Complaint are denied, denied for lack of
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knowledge sufficient to form a belief as to the truth thereof, and/or denied as
incomplete and self serving.
113.

Answering Paragraph 113 of the Third Amended Complaint, Defendants
admit only that Howlin performed services for Afterburner. All remaining
allegations in Paragraph 113 of the Third Amended Complaint are denied, denied
for lack of knowledge sufficient to form a belief as to the truth thereof, and/or
denied as incomplete and self serving.

114.

The allegations in Paragraph 114 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

115.

Answering Paragraph 115 of the Third Amended Complaint, Defendants
admit only that Howlin performed services for Afterburner. All remaining
allegations in Paragraph 115 of the Third Amended Complaint are denied, denied
for lack of knowledge sufficient to form a belief as to the truth thereof, and/or
denied as incomplete and self serving.

116.

Answering Paragraph 116, Defendants admit only that Howlin helped

-31-



develop materials for a youth program. All remaining allegations in Paragraph
116 of the Third Amended Complaint are denied, denied for lack of knowledge
sufficient to form a belief as to the truth thereof, and/or denied as incomplete and
self serving.

117.

The allegations in Paragraph 117 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

118.

The allegations in Paragraph 118 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

119.

The allegations in Paragraph 119 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

120.
Defendants admit the allegations in Paragraph 120 of the Third Amended

Complaint.
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121.

Answering Paragraph 121 of the Third Amended Complaint, Defendants
admit only that Howlin worked with Cisco and MTI. All remaining allegations in
Paragraph 121 of the Third Amended Complaint are denied, denied for lack of
knowledge sufficient to form a belief as to the truth thereof, and/or denied as
incomplete and self serving.

122.

Answering Paragraph 122 of the Third Amended Complaint, Defendants
admit only that Howlin resigned from his engagement with Afterburner. All
remaining allegations in Paragraph 122 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

123.

The allegations in Paragraph 123 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

124.

The allegations in Paragraph 124 of the Third Amended Complaint are

denied, denied for lack of knowledge sufficient to form a belief as to the truth

thereof, and/or denied as incomplete and self serving.
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125.

The allegations in Paragraph 125 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

126.

The allegations in Paragraph 126 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

127.

Defendants admit the allegations in Paragraph 127 of the Third Amended
Complaint.

128.

Answering Paragraph 128 of the Third Amended Complaint, Defendants
admit only that Howlin provided services to MTI on behalf of TCG in 2009. All
remaining allegations in Paragraph 128 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

129.
Answering Paragraph 129 of the Third Amended Complaint, Defendants

admit only that Howlin provided services to MTI on behalf of TCG in 2009. All
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remaining allegations in Paragraph 129 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

130.

All allegations in Paragraph 130 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

131.

The allegations in Paragraph 131 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

132.

The allegations in Paragraph 132 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

133.

The allegations in Paragraph 133 of the Third Amended Complaint are

denied, denied for lack of knowledge sufficient to form a belief as to the truth

thereof, and/or denied as incomplete and self serving.
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134.

The allegations in Paragraph 134 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

135.

The allegations in Paragraph 135 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

136.

The allegations in Paragraph 136 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

G. Defendant Carey Lohrenz
137.

Answering Paragraph 137 of the Third Amended Complaint, Defendants
admit only that Lohrenz performed services for Afterburner. All remaining
allegations in Paragraph 137 of the Third Amended Complaint are denied, denied
for lack of knowledge sufficient to form a belief as to the truth thereof, and/or

denied as incomplete and self serving.
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138.

Answering Paragraph 138 of the Third Amended Complaint, Defendants
admit only that Lohrenz signed an Independent Contractor Agreement and that the
document speaks for itself. Any inconsistent characterization of the agreement is
denied. All remaining allegations in Paragraph 138 of the Third Amended
Complaint are denied, denied for lack of knowledge sufficient to form a belief as to
the truth thereof, and/or denied as incomplete and self serving.

139.

Answering Paragraph 139 of the Third Amended Complaint, Defendants
admit only that Lohrenz performed services for Afterburner as a facilitator. All
remaining allegations in Paragraph 139 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

140.

Answering Paragraph 140 of the Third Amended Complaint, Defendants
admit only that Lohrenz performed services for Afterburner as a facilitator. All
remaining allegations in Paragraph 140 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth

thereof, and/or denied as incomplete and self serving.
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141.

The allegations in Paragraph 141 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

142.

The allegations in Paragraph 142 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

143.

The allegations in Paragraph 143 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

144.

Answering Paragraph 144 of the Third Amended Complaint, Defendants
admit only that Lohrenz began working with TCG in or about January of 2009.
All remaining allegations in Paragraph 144 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

145.

Defendants admit the allegations in Paragraph 145 of the Third Amended
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Complaint.
146.

The allegations in Paragraph 146 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

147.

The allegations in Paragraph 147 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

148.

The allegations in Paragraph 148 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

H. Defendant John Underhill
149.

Answering Paragraph 139 of the Third Amended Complaint, Defendants
admit only that Underhill performed services for Afterburner. All remaining
allegations in Paragraph 149 of the Third Amended Complaint are denied, denied
for lack of knowledge sufficient to form a belief as to the truth thereof, and/or

denied as incomplete and self serving.
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150.

Answering Paragraph 150 of the Third Amended Complaint, Defendants
admit only that Underhill signed an Independent Contractor Agreement and that
the document speaks for itself. Any inconsistent characterization of the agreement
is denied. All remaining allegations in Paragraph 150 of the Third Amended
Complaint are denied, denied for lack of knowledge sufficient to form a belief as to
the truth thereof, and/or denied as incomplete and self serving. It is specifically
noted that the Document attached as Exhibit T is incomplete and apparently
missing alternate pages.

151.

Answering Paragraph 151 of the Third Amended Complaint it is admitted
only that Underhill provided services for Afterburner. All remaining allegations in
Paragraph 151 of the Third Amended Complaint are denied, denied for lack of
knowledge sufficient to form a belief as to the truth thereof, and/or denied as
incomplete and self serving.

152.

Answering Paragraph 152 of the Third Amended Complaint it is admitted
only that Underhill provided services for Afterburner. All remaining allegations in
Paragraph 152 of the Third Amended Complaint are denied, denied for lack of

knowledge sufficient to form a belief as to the truth thereof, and/or denied as
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incomplete and self serving.

153.

Answering Paragraph 153 of the Third Amended Complaint it is admitted
only that Underhill had access to certain clients and information while at
Afterburner. All remaining allegations in Paragraph 153 of the Third Amended
Complaint are denied, denied for lack of knowledge sufficient to form a belief as to
the truth thereof, and/or denied as incomplete and self serving.

154.

Answering Paragraph 154 of the Third Amended Complaint it is admitted
only that Underhill had access to certain information while at Afterburner. All
remaining allegations in Paragraph 154 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

155.

Answering Paragraph 155 of the Third Amended Complaint it is admitted
only that Underhill had access to and provided services to certain clients while at
Afterburner. All remaining allegations in Paragraph 155 of the Third Amended
Complaint are denied, denied for lack of knowledge sufficient to form a belief as to

the truth thereof, and/or denied as incomplete and self serving.
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156.

The allegations in Paragraph 156 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

157.

The allegations in Paragraph 157 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

158.

Defendants admit the allegations in Paragraph 158 of the Third Amended
Complaint.

159.

The allegations in Paragraph 159 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

160.

The allegations in Paragraph 160 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

161.
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The allegations in Paragraph 161 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

162.

The allegations in Paragraph 162 of the Third Amended Complaint are

denied, denied for lack of knowledge sufficient to form a belief as to the truth

thereof, and/or denied as incomplete and self serving.

, 163.

The allegations in Paragraph 163 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

164.

The allegations in Paragraph 164 of the Third Amended Complaint are

denied, denied for lack of knowledge sufficient to form a belief as to the truth

thereof, and/or denied as incomplete and self serving.

COUNT I: TRADEMARK INFRINGEMENT UNDER THE LANHAM
ACT, 15 U.S.C. § 1114(1)(a)

165.
The allegations of Paragraph 165 of the Third Amended Complaint are
simply a re-allegation of preceding paragraphs, and accordingly Defendants in

response thereto simply restate and adopt their foregoing responses to the re-
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allegations.

166.

The allegations in Paragraph 166 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

167.

The allegations in Paragraph 167 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

168.

The allegations in Paragraph 168 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

169.

The allegations in Paragraph 169 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

170.

The allegations in Paragraph 170 of the Third Amended Complaint are
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denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.
171.

The allegations in Paragraph 171 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

172.

The allegations in Paragraph 172 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

173.

The allegations in Paragraph 173 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

174.

The allegations in Paragraph 174 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

175.

The allegations in Paragraph 175 of the Third Amended Complaint are
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denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.
176.

The allegations in Paragraph 176 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving. Further answering,
Defendants deny that they have violated any laws or that Plaintiff is entitled to any
relief under any federal or state law.

COUNT II: TRADEMARK INFRINGEMENT UNDER THE LANHAM
ACT, 15 U.S.C. § 1125(a)

177.

The allegations of Paragraph 177 of the Third Amended Complaint are
simply a re-allegation of preceding paragraphs, and accordingly Defendants in
response thereto simply restate and adopt their foregoing responses to the re-
allegations.

178.

The allegations in Paragraph 178 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

179.

The allegations in Paragraph 179 of the Third Amended Complaint are
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denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.
180.

The allegations in Paragraph 180 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

181.

The allegations in Paragraph 181 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

182.

The allegations in Paragraph 182 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

183.

The allegations in Paragraph 183 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

184.

The allegations in Paragraph 184 of the Third Amended Complaint are
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denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.
185.

The allegations in Paragraph 185 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

186.

The allegations in Paragraph 186 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

187.

The allegations in Paragraph 187 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

188.

The allegations in Paragraph 188 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving. Further answering,
Defendants deny that they have violated any laws or that Plaintiff is entitled to any

relief under any federal or state law.
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189.

The allegations in Paragraph 189 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving. Further answering,
Defendants deny that they have violated any laws or that Plaintiff is entitled to any

relief under any federal or state law.

COUNT III: TRADE DRESS INFRINGEMENT UNDER THE LANHAM
ACT, 15 U.S.C. § 1125(a)

190.

The allegations of Paragraph 190 of the Third Amended Complaint are
simply a re-allegation of preceding paragraphs, and accordingly Defendants in
response thereto simply restate and adopt its foregoing responses to the re-
allegations.

191.

The allegations in Paragraph 191 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

192.

The allegations in Paragraph 192 of the Third Amended Complaint are

denied, denied for lack of knowledge sufficient to form a belief as to the truth

thereof, and/or denied as incomplete and self serving.
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193.

The allegations in Paragraph 193 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

194.

The allegations in Paragraph 194 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/of denied as incomplete and self serving.

195.

The allegations in Paragraph 195 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

196.

The allegations in Paragraph 196 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

197.

The allegations in Paragraph 197 of the Third Amended Complaint are

denied, denied for lack of knowledge sufficient to form a belief as to the truth

thereof, and/or denied as incomplete and self serving.
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198.

The allegations in Paragraph 198 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

199.

The allegations in Paragraph 199 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving. Further answering,
Defendants deny that they have violated any laws or that Plaintiff is entitled to any
relief under any federal or state law.

200.

The allegations in Paragraph 200 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving. Further answering,
Defendants deny that they have violated any laws or that Plaintiff is entitled to any
relief under any federal or state law.

COUNT IV: UNFAIR COMPETITION UNDER
THE LANHAM ACT, 15 U.S.C. § 1125(a)

201.
The allegations of Paragraph 201 of the Third Amended Complaint are

simply a re-allegation of preceding paragraphs, and accordingly Defendants in
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response thereto simply restate and adopt their foregoing responses to the re-
allegations.
202.

The allegations in Paragraph 202 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

203.

The allegations in Paragraph 203 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving. Further answering,
Defendants deny that they have violated any laws or that Plaintiff is entitled to any
relief under any federal or state law.

204.

The allegations in Paragraph 204 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving. Further answering,
Defendants deny that they have violated any laws or that Plaintiff is entitled to any
relief under any federal or state law.

COUNT V: VIOLATION OF THE GEORGIA TRADE SECRETS ACT

205.
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The allegations of Paragraph 205 of the Third Amended Complaint are
simply a re-allegation of preceding paragraphs, and accordingly Defendants in
response thereto simply restate and adopt their foregoing responses to the re-
allegations.

206.

The allegations in Paragraph 206 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

207.

The allegations in Paragraph 207 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

208.

The allegations in Paragraph 208 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

209.

The allegations in Paragraph 209 of the Third Amended Complaint are

denied, denied for lack of knowledge sufficient to form a belief as to the truth

thereof, and/or denied as incomplete and self serving.
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210.

The allegations in Paragraph 210 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

211.

The allegations in Paragraph 211 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

212.

The allegations in Paragraph 212 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

213.

The allegations in Paragraph 213 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

214.

The allegations in Paragraph 214 of the Third Amended Complaint are

denied, denied for lack of knowledge sufficient to form a belief as to the truth

thereof, and/or denied as incomplete and self serving. Further answering,
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Defendants deny that they have violated any laws or that Plaintiff is entitled to any
relief under any federal or state law.
215.

The allegations in Paragraph 215 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving. Further answering,
Defendants deny that they have violated any laws or that Plaintiff is entitled to any
relief under any federal or state law.

216.

The allegations in Paragraph 216 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving. Further answering,
Defendants deny that they have violated any laws or that Plaintiff is entitled to any
relief under any federal or state law.

COUNT VI: TORTIOUS INTERFERENCE WITH BUSINESS RELATIONS
217.

The allegations of Paragraph 217 of the Third Amended Complaint are
simply a re-allegation of preceding paragraphs, and accordingly Defendants in
response thereto simply restate and adopt their foregoing responses to the re-

allegations.
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218.

The allegations in Paragraph 218 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

219.

The allegations in Paragraph 219 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

220.

The allegations in Paragraph 220 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

221.

The allegations in Paragraph 221 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

222.

The allegations in Paragraph 222 of the Third Amended Complaint are

denied, denied for lack of knowledge sufficient to form a belief as to the truth

thereof, and/or denied as incomplete and self serving. Further answering,
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Defendants deny that they have violated any laws or that Plaintiff is entitled to any
relief under any federal or state law.
223.

The allegations in Paragraph 223 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving. Further answering,
Defendants deny that they have violated any laws or that Plaintiff is entitled to any
relief under any federal or state law.

224,

The allegations in Paragraph 224 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving. Further answering,
Defendants deny that they have violated any laws or that Plaintiff is entitled to any
relief under any federal or state law.

COUNT VII: VIOLATION OF THE GEORGIA
DECEPTIVE TRADE PRACTICES ACT

225.
The allegations of Paragraph 225 of the Third Amended Complaint are
simply a re-allegation of preceding paragraphs, and accordingly Defendants in
response thereto simply restate and adopt their foregoing responses to the re-

allegations.
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226.

The allegations in Paragraph 226 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

227.

The allegations in Paragraph 227 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving. Further answering,
Defendants deny that they have violated any laws or that Plaintiff is entitled to any
relief under any federal or state law.

228.

The allegations in Paragraph 228 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving. Further answering,
Defendants deny that they have violated any laws or that Plaintiff is entitled to any
relief under any federal or state law.

COUNT VIII: COMMON LAW UNFAIR COMPETITION
229.
The allegations of Paragraph 229 of the Third Amended Complaint are

simply a re-allegation of preceding paragraphs, and accordingly Defendants in
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response thereto simply restate and adopt their foregoing responses to the re-
allegations.
230.

The allegations in Paragraph 230 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

231.

The allegations in Paragraph 231 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

232.

The allegations in Paragraph 232 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving. Further answering,
Defendants deny that they have violated any laws or that Plaintiff is entitled to any
relief under any federal or state law.

233.

The allegations in Paragraph 233 of the Third Amended Complaint are

denied, denied for lack of knowledge sufficient to form a belief as to the truth

thereof, and/or denied as incomplete and self serving. Further answering,
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Defendants deny that they have violated any laws or that Plaintiff is entitled to any
relief under any federal or state law.
234.

The allegations in Paragraph 234 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving. Further answering,
Defendants deny that they have violated any laws or that Plaintiff is entitled to any
relief under any federal or state law.

235.

The allegations in Paragraph 235 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving. Further answering,
Defendants deny that they have violated any laws or that Plaintiff is entitled to any
relief under any federal or state law.

COUNT IX: CONSPIRACY
236.

The allegations of Paragraph 236 of the Third Amended Complaint are
simply a re-allegation of preceding paragraphs, and accordingly Defendants in
response thereto simply restate and adopt the foregoing responses to the re-

allegations.
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237.

The allegations in Paragraph 237 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

238.

The allegations in Paragraph 238 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving.

239.

The allegations in Paragraph 239 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving. Further answering,
Defendants deny that they have violated any laws or that Plaintiff is entitled to any
relief under any federal or state law.

240.

The allegations in Paragraph 240 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving. Further answering,
Defendants deny that they have violated any laws or that Plaintiff is entitled to any

relief under any federal or state law.
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241.

The allegations in Paragraph 241 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving. Further answering,
Defendants deny that they have violated any laws or that Plaintiff is entitled to any
relief under any federal or state law.

242.

The allegations in Paragraph 242 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving. Further answering,
Defendants deny that they have violated any laws or that Plaintiff is entitled to any
relief under any federal or state law.

COUNT X: BREACH OF CONTRACT AS TO DEFENDANT BORNEMAN
243.

The allegations of Paragraph 243 of the Third Amended Complaint are
simply a re-allegation of preceding paragraphs, and accordingly Defendants in
response thereto simply restate and adopt the foregoing responses to the re-

allegations.
244,

The allegations in Paragraph 244 of the Third Amended Complaint are
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denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving. Further answering,
Defendants deny that they have breached any contract or violated any laws or that
Plaintiff is entitled to any relief under any federal or state law.
COUNT XI: BREACH OF CONTRACT AS TO DEFENDANT HOWLIN
245.

The allegations of Paragraph 245 of the Third Amended Complaint are
simply a re-allegation of preceding paragraphs, and accordingly Defendants in
response thereto simply restate and adopt the foregoing responses to the re-
allegations.

246.

The allegations in Paragraph 246 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving. Further answering,
Defendants deny that they have breached any contréct or violated any laws or that
Plaintiff is entitled to any relief under any federal or state law.

COUNT XII: BREACH OF CONTRACT AS TO DEFENDANT LOHRENZ
247.
The allegations of Paragraph 247 of the Third Amended Complaint are

simply a re-allegation of preceding paragraphs, and accordingly Defendants in
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response thereto simply restate and adopt the foregoing responses to the re-
allegations.
248.

The allegations in Paragraph 248 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving. Further answering,
Defendants deny that they have breached any contract or violated any laws or that
Plaintiff is entitled to any relief under any federal or state law.

COUNT XIII: BREACH OF CONTRACT AS TO DEFENDANT
UNDERHILL

249.

The allegations of Paragraph 249 of the Third Amended Complaint are
simply a re-allegation of preceding paragraphs, and accordingly Defendants in
response thereto simply restate and adopt the foregoing responses to the re-
allegations.

250.

The allegations in Paragraph 250 of the Third Amended Complaint are
denied, denied for lack of knowledge sufficient to form a belief as to the truth
thereof, and/or denied as incomplete and self serving. Further answering,
Defendants deny that they have breached any contract or violated any laws or that

Plaintiff is entitled to any relief under any federal or state law.
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PRAYER FOR RELIEF
251.

Defendants deny that Plaintiff is entitled to any of the relief requested in the
PRAYER FOR RELIEF, including any relief requested in Paragraph 251 of the
Third Amended Complaint.

252.

Defendants deny that Plaintiff is entitled to any of the relief requested in the
PRAYER FOR RELIEF, including any relief requested in Paragraph 252 of the
Third Amended Complaint.

253.

Defendants deny that Plaintiff is entitled to any of the relief requested in the

PRAYER FOR RELIEF, including any relief requested in Paragraph 253 of the

Third Amended Complaint.

254.

Defendants deny that Plaintiff is entitled to any of the relief requested in the
PRAYER FOR RELIEF, including any relief requested in Paragraph 254 of the
Third Amended Complaint.

255.

Defendants deny that Plaintiff is entitled to any of the relief requested in the
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PRAYER FOR RELIEF, including any relief requested in Paragraph 255 of the
Third Amended Complaint.

DEFENDANTS’ GENERAL DENIAL TO PLAINTIFF’S ALLEGATIONS
IN THE THIRD AMENDED COMPLAINT

Each and every remaining allegation of the Third Amended Complaint not

specifically herein before admitted or denied is hereby denied.

DEFENDANTS’ GENERAL DENIAL TO PLAINTIFF’S ALLEGATIONS
CONTAINED IN THE COMPLAINT AND THE FIRST AND SECOND
AMENDED COMPLAINTS

In addition, each and every allegation asserted by Plaintiff in Plaintiff’s
Complaint and First and Second Amended Complaints is denied. Defendant
denies the allegations asserted by Plaintiff in Plaintiff’s Complaint and First and
Second Amended Complaints in their entirety, including, but not limited to, each
and every numbered paragraph contained therein, and the only remaining
admissions to Plaintiff’s allegations are contained herein in this Defendants’
Answer and Defenses and Counterclaims to Plaintiff’s Third Amended Complaint.

DEFENDANTS’ DEFENSES AND AFFIRMATIVE DEFENSES

FIRST DEFENSE

The Third Amended Complaint is barred because it fails to state a claim

upon which relief can be granted.

SECOND DEFENSE

Plaintiffs claims are barred to the extent they involve transactions or events
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which are outside the applicable statute(s) of limitations.

THIRD DEFENSE

Plaintif’s claims are barred to the extent this court lacks personal

jurisdiction over Defendants.

FOURTH DEFENSE

Personal jurisdiction is improper over the nonresident Defendants because
the constitutional standards requiring minimum contacts, fairness and

reasonableness are not satisfied.

FIFTH DEFENSE

Plaintiff’s claims for relief are barred to the extent that it failed to mitigate
its damages, if any.

SIXTH DEFENSE

Plaintiff is barred from pursuing claims for punitive, exemplary, or
vindictive damages, because Defendants engaged in no acts or omissions which
would either rise to the level required to sustain an award of punitive, exemplary,
or vindictive damages, were not motivated by evil intent, do not evidence a
malicious, knowing, oppressive, or fraudulent intent to deny Plaintiff its protected
rights, and are not so wanton or willful so as to support an award of punitive,

exemplary, or vindictive damages.
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SEVENTH DEFENSE

Any award of punitive, exemplary, or vindictive damages to Plaintiff will
violate the substantive and procedural safeguards guaranteed to Defendants by the
United States and Georgia Constitutions; any award for such damages is therefore

barred.

EIGHTH DEFENSE

Any award of punitive, exemplary, or vindictive damages must be limited in
accordance with Georgia law. Any award of punitive, exemplary, or vindictive
damages will violate the due process clauses of the Fifth and Fourteenth
Amendments to the Constitution of the United States and similar provisions of the
Georgia Constitution, in that standards for awards of punitive, exemplary, and
vindictive damages in Georgia are vague and are not rationally related to legitimate
government interests. Plaintiff’s claims for punitive, exemplary, or vindictive
damages are consequently barred. Any award of punitive, exemplary, or vindictive
damages will likewise violate the procedural safeguards guaranteed to Defendants
by the Fifth and Sixth Amendments of the United States Constitution, in that such
damages are penal in nature. Consequently, Defendants are entitled to the same
procedural safeguards afforded criminal defendants, including the protection from
self incrimination and a burden of proof equivalent to the “beyond a reasonable

doubt” standard. Plaintiff’s claims for punitive, exemplary, and vindictive

-68-



damages are consequently barred.

NINTH DEFENSE

Any recovery on Plaintiff’s Third Amended Complaint, or any purported
cause of action alleged therein, is barred to the extent that any conduct on which it

was based was privileged and/or justified.

TENTH DEFENSE

Plaintiff’s tortious interference claim is barred because Defendants did not

act maliciously or intend to injure Plaintiff.

ELEVENTH DEFENSE

Plaintiff has not suffered irreparable harm so as to be entitled to injunctive

relief and has adequate remedies at law.

TWELFTH DEFENSE

To the extent that Plaintiff consented to or permitted any of the actions

alleged, Plaintiff’s claims are barred by the doctrine of consent.

THIRTEENTH DEFENSE

Plaintiff’s claims are barred to the extent that Plaintiff engaged in fraudulent
conduct relating to the matters underlying the allegations of the Complaint or the

prosecution of its claims.

FOURTEENTH DEFENSE

Plaintiff’s claims are barred in whole or in part by the doctrine of waiver.
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FIFTEENTH DEFENSE

Plaintiff’s claims are barred by the Statute of Frauds.

SIXTEENTH DEFENSE

Plaintiff’s breach of contract claims aré barred by a lack of mutuality.

SEVENTEENTH DEFENSE

If a breach of contract is found, Defendants are entitled to a common law

right of set-off for any monies owed by Plaintiff.

EIGHTEENTH DEFENSE

Plaintiffs claims are barred on the ground that there is no valid contract

under Georgia law.

NINETEENTH DEFENSE

Plaintiff’s claims may be barred by the doctrine of accord and satisfaction.

TWENTIETH DEFENSE

Plaintiff’s claims are barred to the extent Defendants had appropriate

licenses.

TWENTY-FIRST DEFENSE

There is no underlying tort which supports a cause of action for conspiracy

and therefore Plaintiff>s conspiracy action is barred.

TWENTY-SECOND DEFENSE

Plaintiffs claims are barred to the extent they are brought against non-
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existent persons or entities.

TWENTY-THIRD DEFENSE

Plaintiff’s claims may be barred by the doctrines of estoppel, unclean hands,

laches, and/or waiver.

TWENTY-FOURTH DEFENSE

Plaintiff’s federal, state, and common law trademark claims, including
claims for trademark infringement and unfair competition pursuant to the Lanham
Actand 15 U.S.C. § 1114(a)(1) and 15 U.S.C. § 1125(a), are barred by the doctrine
of fair use.

TWENTY-FIFTH DEFENSE

Plaintiff’s federal, state, and common law trademark claims, including
claims for trademark infringement and unfair competition pursuant to the Lanham
Act and 15 U.S.C. § 1114(a)(1) and 15 U.S.C. § 1125(a), are barred by the doctrine
of fair competition.

TWENTY-SIXTH DEFENSE

Plaintif®s federal, state, and common law trademark claims, including
claims for trademark infringement and unfair competition pursuant to the Lanham
Act and 15 U.S.C. § 1114(a)(1) and 15 U.S.C. § 1125(a), are barred to the extent

that Defendants engaged in the first use of the trademarks.

71-



TWENTY-SEVENTH DEFENSE

Plaintif’s federal, state, and common law trademark claims, including
claims for trademark infringement and unfair competition pursuant to the Lanham
Act and 15 U.S.C. § 1114(a)(1) and 15 U.S.C. § 1125(a), are barred to the extent
that Plaintiff abandoned the trademarks.

TWENTY-EIGHTH DEFENSE

Plaintiff’s federal, state, and common law trademark claims, including
claims for trademark infringement and unfair competition pursuant to the Lanham
Act and 15 U.S.C. § 1114(a)(1) and 15 U.S.C. § 1125(a), are barred to the extent
that Plaintiff failed to register the trademarks and/or the trademarks do not
otherwise qualify for legal protection.

TWENTY-NINTH DEFENSE

Plaintiff’s federal, state, and common law trademark claims, including
claims for trademark infringement and unfair competition pursuant to the Lanham
Act and 15 U.S.C. § 1114(a)(1) and 15 U.S.C. § 1125(a), are barred to the extent
that Plaintiff’s trademarks are generic and/or otherwise not qualified for legal

protection.

THIRTIETH DEFENSE

Plaintiff’s federal, state, and common law trademark claims, including

claims for trademark infringement and unfair competition pursuant to the Lanham
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Act and 15 U.S.C. § 1114(a)(1) and 15 U.S.C. § 1125(a), are barred to the extent
that Defendants’ alleged use of any trademarks are not likely to cause or have not

actually caused any confusion among consumers.

DEFENDANTS’ RESERVATION OF THE RIGHT TO AMEND
THEIR ANSWER AND DEFENSES

Defendants hereby expressly reserve the right to amend their Answer,
Defenses, and Counterclaims to Plaintiff’s Third Amended Complaint and assert
any additional affirmative defenses, counterclaims, or third-party claims, as

permitted under the applicable rules of procedure.

DEFENDANT BORNEMAN’S COUNTERCLAIMS AGAINST
PLAINTIFF AFTERBURNER

Defendant John R. Borneman (“Borneman”), by and through counsel, states
as follows in his Counterclaims against Plaintiff Afterburner, Inc. (“Afterburner”):

JURISDICTION AND VENUE

1.

Borneman does not admit or consent to personal jurisdiction against himself
by including these Counterclaims, but asserts these counterclaims so that these
claims will not be waived in the event that the Court determines that he is subject
to personal jurisdiction.

2.

Afterburner has submitted itself to the jurisdiction and venue of this court by
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filing the instant action.
3.

Pursuant to O.C.G.A. §9-11-13(a) these counterclaims are being brought
against Afterburner in this action because they arose out of the employment
relationship between Afterburner and Borneman and should be adjudicated along
with Afterburner’s claims.

FACTS
4.

On or about September 23, 2008, Afterburner and Borneman entered into a

Work for Hire Agreement (“Work for Hire Agreement”). (Exhibit 1.
5.

The Work for Hire Agreement provided that Borneman was to perform

certain services for Afterburner during September and October of 2008.
0.

Pursuant to the Work for Hire Agreement, Afterburner agreed to pay
Borneman the amount of $8,250 for Borneman’s services, including preparing
materials for customers, preparing and delivering a workshop to Afterburner

personnel, and performing as an event lead and wingman at various workshops.

! Exhibits referenced in Borneman’s Counterclaim refer to Exhibits previously filed as Exhibits to Defendants’
Answer to Second Amended Complaint filed December 27, 2010.
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7.

Afterburner also agreed to compensate Borneman for expenses incurred in

performance of the Work for Hire Agreement.
8.

In addition to the work provided for in the Work for Hire Agreement,
Borneman further agreed to act as a “Co-Lead” for an event during October of
2008 instead of acting as an “event wingman” as originally provided in the Work
for Hire Agreement.

9.

In consideration for the additional work Borneman performed as a “Co-
Lead,” Afterburner prepared an amended Work for Hire Agreement (“Amended
Work for Hire Agreement”) and asked Borneman to sign it. (Exhibit 2). Pursuant
to the Amended Work for Hire Agreement, Afterburner agreed to pay Borneman
the amount of $9,125 for work performed.

10.

Borneman signed and executed the Amended Work for Hire Agreement

dated October 21, 2008. (Exhibit 3).
11.
Borneman has performed all work and services provided for in the Amended

Work for Hire Agreement and is due $9,125 for work performed under the
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Amended Work for Hire Agreement.
12.

To date, Afterburner has not paid Borneman for work performed under the
Amended Work for Hire Agreement.

13.

Borneman submitted invoices, with receipts, after his trips dated September
26, 2008, October 2-3, 2008, and October 10, 2008, all of which Borneman
undertook in performance of the Amended Work for Hire Agreement. (Exhibit 4).

14.

On November 21, 2008, Borneman emailed Afterburner inquiring about the
payment he was to receive for performance of the Amended Work for Hire
Agreement. (Exhibit 5).

15.

Borneman received an email from Catherine Peck at Afterburner stating that
she would check on the status of the payment and let Borneman know when he
could expect payment.

16.

Borneman received an email on November 25, 2008, from Catherine Peck

stating that Borneman would not be paid until January of 2009. (Exhibit 5).

17.
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To date, Borneman has not received any payments in satisfaction of the
Amended Work for Hire Agreement and Afterburner’s promise to compensate him
for expenses incurred in the performance of the Amended Work for Hire
Agreement.

18.

Further, in conjunction with the termination of his employment by and
provision of services to Afterburner, Borneman has requested on numerous
occasions that Afterburner as well as the administrator of Afterburner’s 401K plan
to provide a distribution and/or rollover of Borneman’s funds in Borneman’s
account in Afterburner’s 401K plan.

19.

Despite Borneman’s aforesaid requests, Afterburner and its administrator
have field and refused to provide Borneman the distribution and rollover of plan
benefits to which Borneman is entitled.

20.

Borneman has suffered economic damages as a result of Afterburner’s

actions in breaching the Amended Work for Hire Agreement and its promises.
COUNT I:

BREACH OF CONTRACT

21.
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Defendants reallege as if specifically set forth herein all the preceding

allegations and further alleges as follows:
22.

Afterburner and Borneman entered into a valid, mutually binding contract.
23.

Borneman performed his obligations under the Amended Work for Hire
Agreement.

24.

Borneman submitted his expense reports and receipts as required by the
Amended Work for Hire Agreement and Afterburner’s promise to pay expenses
incurred in the performance of the Amended Work for Hire Agreement.

25.

Afterburner failed to pay Borneman the compensation owed under the
Amended Work for Hire Agreement.

26.

Afterburner’s failed to pay Borneman expenses incurred in the performance
of the Amended Work for Hire Agreement pursuant to Afterburner’s promise to do

SO.
27.

Afterburner’s failure to pay Borneman for services rendered under the
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Amended Work for Hire Agreement constitutes breach of contract.
28.

Afterburner’s failure to perform on its promise to pay Borneman expenses
incurred in the performance of the Amended Work for Hire Agreement constitutes
breach of contract.

29.
Borneman was injured by the breaches and is entitled to damages.
30.

The aforementioned conduct by Afterburner constitutes intentional, willful,
wanton, and fraudulent conduct and entitles Borneman to punitive and exemplary
damages under O.C.G.A. §51-12-5.1.

31.

Afterburner has acted in bad faith and caused Borneman unnecessary trouble
and expense and Borneman is therefore entitled to attorneys’ fees and costs
incurred in bringing this counterclaim.

COUNT II:

UNJUST ENRICHMENT

32.
Defendants reallege as if specifically set forth herein all the preceding

allegations and further alleges as follows:
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33.

Afterburner benefited from Borneman’s actions when he performed the

work provided for in the Amended Work for Hire Agreement.
34.
Borneman paid all expenses related to his work performed under the
Amended Work for Hire Agreement, including airfare, transportation, and lodging.
35.
Afterburner has unjustly benefited from Borneman’s performance.
36.

Afterburner has not satisfied its part of the Amended Work for Hire
Agreement and its promises to pay Borneman for expenses incurred in the
performance of the Amended Work for Hire Agreement.

37.
Borneman was injured and is entitled to damages.
38.

The aforementioned conduct by Afterburner constitutes intentional, willful,

wanton, and fraudulent conduct and entitles Borneman to punitive and exemplary

damages under O.C.G.A. §51-12-5.
39.

Afterburner has acted in bad faith and caused Borneman unnecessary trouble

-80-



and expense and Borneman is therefore entitled to attorneys’ fees and costs

incurred in bringing this counterclaim.

COUNT III:

ERISA VIOLATIONS

40.

Defendants reallege as if specifically set forth herein all the preceding

allegations and further alleges as follows:
41.

By the foregoing actions and misconduct, Afterburner has violated ERISA
by arbitrarily and capriciously denying Borneman’s request for benefits,
specifically his request for distribution and/or rollover of the vested funds in
Borneman’s own account in the Afterburner 401K plan. 29 USC § 1132(a)(1)(B).

42.

By the foregoing actions and misconduct, Afterburner has violated its
fiduciary and statutory duties and obligations, and or has caused its plan
administrator to violate its fiduciary and statutory duties and obligations, owed to
Borneman by arbitrarily and capriciously denying Borneman’s request for benefits,
specifically his request for distribution and/or rollover of the vested funds in

Borneman’s own account in the Afterburner 401K plan. 29 USC §§ 1104, 1105.
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43.

By virtue of the foregoing actions and misconduct of Afterburner, Borneman
is entitled to an award of attorneys fees because of Afterburner’s willful and
intentional misconduct in derogation of Borneman’s rights to his pension monies.
29 USC § 1132(g)(1).

DEFENDANTS’ COUNTERCLAIMS AGAINST

PLAINTIFF AFTERBURNER AND
COUNTERCLAIM DEFENDANT MURPHY

Defendants above named, by and through counsel, states as follows in these
Counterclaims against Plaintiff Afterburner, Inc. (“Afterburner”) and Counterclaim
Defendant Murphy (“Murphy”):

JURISDICTION AND VENUE

1.

No named Defendants either admit or consent to personal jurisdiction
against them by including these Counterclaims, but asserts these counterclaims so
that these claims will not be waived in the event that the Court determines that they
are subject to personal jurisdiction.

2.
Afterburner has submitted itself to the jurisdiction and venue of this court by

filing the instant action.
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3.
Murphy has likewise submitted himself to the jurisdiction and venue of this
court by causing and directing the filing of this instant action, as well as by his
commission of tortious acts in and causing harm and damages in this jurisdiction

and venue.

4.

Pursuant to O.C.G.A. §9-11-13(a) and (h), §9-11-14(a), §9-11-19(a), and §9-
11-20(a), these counterclaims are being brought against Afterburner and Murphy in
this action because they arose out of the same transactions and relationships that
are the subject of this action and have common questions of law and fact, such that
these counterclaims against Afterburner and Murphy should be adjudicated along
with Afterburner’s claims.

FACTS
5.

Afterburner and Murphy are employers regularly engaged in interstate
commerce and is an employer within the meaning of the FLSA, 29 USC §§ 203,
206,207, and 215.

0.
Afterburner and Murphy employed the individual Defendants as well as

many other similarly situated employees at various times over the course of the
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three years prior to the institution of this action, such that the individual
Defendants and other similarly situated individuals were their employees under
203(e)(1) of the FLSA.

7.

Afterburner and Murphy misclassified the individual Defendants as well as
many other similarly situated employees as “independent contractors” during this
time period solely in an effort to avoid their obligations and responsibilities under
the FLSA and or other laws and regulations such as the unemployment
compensation laws.

8.

Afterburner and Murphy caused the individual Defendants as well as many
other similarly situated employees to perform work during this time period, but
willfully and intentionally failed to keep proper records of time worked by these
employees.

9.

Afterburner and Murphy willfully and intentionally failed to properly pay
minimum wage and overtime for all hours worked during this time by these
employees.

10.

For at least three years Afterburner and Murphy have been aware of the
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requirements of the FLSA and their violations of the FLSA yet despite said
knowledge knowingly and intentionally failed to properly compensate the
individual Defendants as well as many other similarly situated employees in
accordance with the requirements of the FLSA.

11.

Afterburner and Murphy made a series of representations and promises to
the individual Defendants designed to entice and encourage the individual
Defendants to undertake employment with Afterburner and Murphy as well as to
entice and encourage the individual Defendants to remain in their employment
with Afterburner and Murphy, which representations and promises included the
representation and promise that in addition to the compensation in the form of
certain fees and monies paid to the individual Defendants for their work,
Afterburner and Murphy would also compensate the individual Defendants with
equity ownership, in the form of stock or shares, in Afterburner.

12.

Afterburner and Murphy from time to time made such representations in the
form of promised ESOP plan documents, in the form of promises to make loans
against stock purchases, in the form of “credits,” and otherwise.

13.

Afterburner and Murphy and other principals and officers of Afterburner
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made the individual Defendants aware of such promises and representations on
various occasions particularly at times when there was discontent among
Afterburner employees such that Afterburner and Murphy felt themselves to be in
some danger of losing the services of various employees including the individual
Defendants.

14.

Afterburner and Murphy also made misrepresentations to the individual
Defendants regarding their misclassification as independent contractors, knowing
them to be false, with no intention of keeping such representations and promises,
intending that the individual Defendants rely upon the false representations and
promises, and upon which they did reasonably so rely, but to their detriment and
harm.

15.

Afterburner and Murphy made such representations and promises knowing
them to be false, with no intention of keeping such representations and promises,
intending that the individual Defendants rely upon the false representations and
promises, and upon which they did reasonably so rely, but to their detriment and
harm. Specifically,

a) Afterburner and Murphy each made representations (or caused same
to be made) to each Defendant in their respective Employment

Agreements as attached to the Complaint herein to the effect that the
Defendants were not employees but were instead independent
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contractors and thus not entitled to the protections of the FLSA such
as and including overtime compensation;

b) Afterburner and Murphy made promises of second-tier additional
compensation pay per events performed greater than 20 per year, but
failed to pay compensation as promised,

¢) Afterburner and Murphy each made representations (or caused same
to be made) to each Defendant at various “summit” and other
meetings that they would be made owners and would share in the
equity of Afterburner instead of just being paid for their work;

d) Afterburner and Murphy each made representations (or caused same
to be made) to each Defendant that they would be issued shares and/or
credits in an ESOP program permitting them to share in the profits of
the company;

e) Afterburner and Murphy each made such representations (or caused
same to be made) to each Defendant at or around the various times
that Defendants would have come to be unhappy with Afterburner and
Murphy and their treatment of Defendants so that Defendants were
contemplating leaving the employ of Afterburner and Murphy;

16.

Afterburner and Murphy thereby fraudulently harmed the individual
Defendants.

17.

Afterburner and Murphy are aware that Afterburner has brought frivolous
and unfounded claims against Defendants such as suing upon alleged trademarks
not owned by Afterburner, claiming ownership of generic concepts and terms
created by third parties and taught to Murphy as well as the individual Defendants

by the United States military, making allegations unsupported by any evidence,
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and seeking to prevent the individual Defendants from pursuing a livelihood using
their own training, knowledge, and experience, and seeking to prevent the
individual Defendants from engaging in free and fair competition in their business
of corporate consulting and speaking.

18.

Afterburner and Murphy have joined in an arrangement among themselves
designed to unreasonably restrain competition in the interstate commerce by
initiating serial lawsuits against former employees such as the individual
Defendants designed to force them to incur significant and substantial legal fees in
an effort to dissuade them from pursuing their right to engage in free and fair
competition in their business of corporate consulting and speaking.

19.

Afterburner and Murphy have joined in such arrangement which affects
interstate commerce and has produced a per se violation and pernicious effect on
competition, lacks any redeeming virtue, and tends to unduly and unreasonably
restrict competition.

20.

Afterburner and Murphy have engaged in this action in particular, both in

the initiation thereof and in the defense and resistance of the counterclaims

asserted herein, with malice and without substantial justification as set forth in
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OCGA § 51-7-81, and have been stubbornly litigious and acted in bad faith as set
forth in OCGA §13-6-11, and have asserted claims, defenses, and positions
completely lacking in any justiciable issue of law and/or fact as set forth in
OCGA §9-15-14.

21.

Afterburner and Murphy have maliciously and with no good reason other
than to cause unnecessary distress withheld and converted personal property of at
least one individual Defendant, specifically the helmet, G-suit, helmet bag, and
flight suit of Defendant Howlin, which Howlin requested in writing more than a
year ago to be returned to him because “These are items I would like to keep and
pass on to kids.”

22,

Afterburner and Murphy, however, despite numerous requests as early as
July 19, 2009, has failed and refused to return Howlin’s personal property, and
instead deprived Howlin of the use of said personal property, and instead illegally
converted Howlin’s said personal property to their own use.

23.

Afterburner and Murphy have taken other actions with an intent to cause

malicious harm to Defendants, such as failing and refusing to pay Defendant

Howlin monies owed to him for services performed in connection with an MTI
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follow on program in the amount of $4,000, and in failing and refusing to pay
Defendant Lohrenz travel expenses incurred in performance of services for
Afterburner and Murphy in the amount of $500.
24.
Afterburner and Murphy conspired to take the aforesaid actions so as to
harm Defendants.
25.
Afterburner and Murphy conspired to take the aforesaid actions so as to
harm Defendants.
26.
Afterburner and Murphy conspired to take the aforesaid actions so as to
harm Defendants.
27.
Defendants have suffered economic damages as a result of Afterburner’s and
Murphy’s aforesaid actions and misconduct.
COUNTI:

FLSA COMPENSATION, LIQUIDATED DAMAGES, ATTORNEYS FEES

28.
As a result of Afterburner’s and Murphy’s violations of the FLSA, the

individual Defendants as well as many other similarly situated employees are
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entitled to unpaid wages and benefits for the time worked by not properly
compensated, for an additional equal amount of liquidated damages, and to
attorneys fees pursuant to 29 USC §216(b).

COUNT 1I: [deleted]

29.
[This count and paragraph deleted per the Court’s Order of March 11, 2011,
on Defendants’ Motion for Permission to make Counterclaims.]

COUNT III:

ABUSIVE LITIGATION, STUBBORNLY LITIGIOUS BAD FAITH
CONDUCT, AND UNFOUNDED LITIGATION

30.
The aforesaid misconduct by Afterburner and Murphy entitle Defendants to an
award of attorneys fees pursuant to OCGA § 9-15-14, 13-6-11, and 51-7-81.

COUNTI1V:

FRAUD AND PROMISSORY ESTOPPEL

31.
The aforesaid actions and misconduct by Afterburner and Murphy constitute

fraud and promissory estoppel entitling Defendants to relief as requested below.
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COUNT V:

CONVERSION

32.
The aforesaid actions and misconduct by Afterburner and Murphy constitute

conversion entitling Defendants to relief as requested below.

COUNT VI:

CIVIL CONSPIRACY

33.
The aforesaid actions and misconduct by Afterburner and Murphy constitute
civil conspiracy entitling Defendants to relief as requested below.

COUNT1V:

ATTORNEYS FEES

34.

The aforesaid actions and misconduct by Afterburner and Murphy entitle
Defendants to an award of attorneys fees pursuant to the Georgia Trade Secrets
Act, OCGA § 10-1-760 et seq, and the Lanham Act 15 USC § 1117(a) et seq.

WHEREFORE, having fully answered Plaintiff’s Third Amended
Complaint and having asserted Counterclaims against Plaintiff Afterburner and
Counterclaim Defendant Murphy, Defendants respectfully request the following:

1. The dismissal of Plaintiff’s claims against Defendants with prejudice
and the entry of judgment for Defendants;
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2. The entry of judgment to Borneman on the Borneman counterclaims
and the award of damages, punitive damages, and attorneys’ fees to
Borneman on the Borneman counterclaims;

3. The entry of judgment to all Defendants on the Defendants’
counterclaims against Afterburner and Murphy including the award of
damages, unpaid FLSA compensation, liquidated damages, punitive
damages and attorneys’ fees to Defendants from Afterburner and Murphy;

4. An award of punitive damages to Defendants pursuant to O.C.G.A.
§51-12-5.1 to the extent Plaintiff has brought its claims in bad faith and with
malice;

5. Orders requiring Afterburner and Murphy (a) to release Borneman’s
401K funds per Borneman’s instructions, and (b) to return Howlin’s
personal property forthwith;

0. An award to Defendants of their expenses and costs, including
attorneys’ fees; and

7. Such other relief that is just and proper.

Respectfully submitted on this 25™ day of April, 2011,

o AT g

Tracy L. Moon, Jr.
Georgia Bar No.: 518050
Walter J. Kruger 111
Georgia Bar No. 429926
James M. Hux, Jr.
Georgia Bar No. 567320
FISHER & PHILLIPS LLP
1075 Peachtree Street, NE
Suite 3500

Atlanta, GA 30309

(404) 240-4246 (T)

(404) 240-4249 (F)
Attorneys for Defendants
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IN THE SUPERIOR COURT OF FORSYTH COUNTY
STATE OF GEORGIA

AFTERBURNER, INC.,

Plaintiff,
CIVIL ACTION FILE
V. NO.: 09-CV-2844
THE CORPS GROUP, JOHN
BORNEMAN, CAREY LOHRENZ,
KYLE HOWLIN, and JOHN
UNDERHILL,

Defendants,

V.

AFTERBURNER, INC., and
JAMES “MURPH” MURPHY,
Counterclaim Defendants.
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EXHIBITS
Filed and served herewith as Exhibits pursuant to OCGA 9-11-14 (c) are
copies of prior pleadings including:

Complaint

Amended Complaint

Answer to Amended Complaint

Second Amended Complaint

Answer & Counterclaims to Second Amended Complaint

Third Amended Complaint

Walter J. Kruger III
Tracy L. Moon, Jr.
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IN THE SUPERIOR COURT OF FORSYTH COUNTY

STATE OF GEORGIA

AFTERBURNER, INC., )
)
Plaintiff, )

) CIVIL ACTION FILE

V. ) NO.: 09-CV-2844

)
THE CORPS GROUP, JOHN )
BORNEMAN, CAREY LOHRENZ, )
KYLE HOWLIN, and JOHN )
UNDERHILL, )
Defendants, )
)
V. )
)
AFTERBURNER, INC., and )
JAMES “MURPH” MURPHY, )
Counterclaim Defendants. )
)

CERTIFICATE OF SERVICE

I certify that on April 25, 2011, I served a copy of the foregoing
DEFENDANTS’ ANSWER & DEFENSES TO PLAINTIFF’S THIRD
AMENDED COMPLAINT & COUNTERCLAIMS on Plaintiff’s counsel via U.S.
First Class Mail, postage prepaid, addressed as follows:

Tomesha L. Faxio
AFTERBURNER, INC.

55 Ivan Allen Jr. Blvd, Suite 525
Atlanta, Georgia 30308

Stephen M. Dorvee

J. Tucker Barr
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171 17" Street NW
Suite 2100
Atlanta, GA 30363
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Walter J. Kruger 111
Tracy L. Moon, Jr.
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N THE SUPERI OR COURT OF FORSYTH COUNTY
STATE OF GEORG A

Afterburner, Inc.,

Pl aintiff
Vs.
The Corps Group, John Case Nunber
Bor neman, Carey Lohrenz, 09CV- 2844
Kyl e Howl in, and
John Underhill,
Jury Trial
Def endant and
CounterclaimPlaintiffs, Vol une 6

VS.

Afterburner, Inc.,
and Janes Muir phy,

Count er cl ai m Def endant s.

e e e e e e e e e e e e e e e e e e

Bef ore the Honorable Jeffrey S. Bagl ey

Forsyth County Courthouse
Cummi ng, Ceorgia

March 28, 2014

TOSHA S. SEANEY, CSR
100 Courthouse Square
Suite 160
Cummi ng, Georgia 30040
770. 354. 1981

APPEARANCE OF COUNSEL:

ON BEHALF OF THE PLAI NTI FF and COUNTERCLAI M DEFENDANTS:

St ephen Mel vin Dorvee, Esquire
Arnall Colden Gregory LLP
171 17th Street, NNW, Suite 2100
Atl anta, Georgia 30363-1031
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we' ve got the screen here with the Power Point,

and a screen here with the Power Point. And then

we've got a big screen right behind ne that has

nmy picture Iike when you go to the concert.

And when you're | ooking at her, anybody in a

flight suit, you can see that big patch, that big

Corps Group patch. And then we had two

denonstratives. Theirs say big Afterburner and

ours say a big Corps G oup patch.

And M. Mirphy's testinony, and this is one

of the deposition things where we sa

Now, if you're wearing a flight suit,
a big Corps Group patch on you, that

a_-

dto him

and you got

woul d be

MR. DORVEE: Your Honor, is he arguing a

deposi tion?
MR. KRUCGER: That we inmpeached h
MR. DORVEE: |'msorry.

m wi t h.

MR KRUGER: |'msorry. That that -- so

anyway. So the testinony was if you

had a big

patch on it that said Corps Goup, then that

woul d be a, quote, clear indication that the

person didn't work for Afterburner.

cl ear indication.

And he said

So, aside fromthe fact that they don't have

a trademark on their generic, you know, green,

no-marks flight suit. They've applied for one,

whi ch seens ridicul ous because it's clearly

generic. They don't have it yet. W' ve applied

for one to sort of protect ourselves,

Page 78
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Vell, gee, certainly we should have a trademark

on our patch and our | ogo.

But the point is: Even if they want to claim
we shouldn't wear a flight suit because they want
toclaimits their trade dress, or claim well,

we' ve got an application pending, the fact is if

you just go to the very basic -- well, is there
anyt hi ng confusi ng about what we're doi ng?

Vell, if they admit wearing a patch is a
clear indication you don't work for us, then |
don't see how there could be any confusion on
that. So, that's what | have to say about why
there shouldn't be a case on the flight suit.

Now | guess | have one nore thing to say
about the flight suit is that it's certainly --
["'mtrying to think of what everybody's said so
far. What everybody has said so far is it is
certainly not unique for a pilot who presents to
busi nesses to wear a flight suit.

And that's another thing, it's not confusing
because it's a clear indication you work for
them And if it's not unique, it's pretty weak
And so, | don't think there should be a trademark
case on the flight suit.

Motion for Directed Verdict Regarding
Borneman Contract Cl aim

MR. KRUGER: The last thing -- let nme slow

down a little bit. The last thing is nmoving away
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THE COURT: Mbtion for directed verdict
granted as to the counterclai munder contract for
the $10,800, | believe it was. Granted.

MR. KRUCGER: That you, sir

MR. DORVEE: kay. Wth regard to the
trademarking and trade dress clains, the trade
dress has been used extensively. |It's not just
the use of flight suits. M. Mirphy testified
its use of fighter pilot inmagery and so on
Fighter pilot inmagery used in a business
consul ti ng context.

There is no question that Afterburner has
spent 18 years pronoting that trade dress,
particularly the flight suits, jet fighter pilot
i mgery. Just because they don't do the same
thing in terms of the way they present it doesn't
nean that there's not infringenment.

Afterburner has been -- has been the
excl usi ve business consultant in this area.
They' ve spent 18 years in this area. |It's sent
mllions of dollars pronmoting itself and its

954

trade dress. The trade dress is strong.

He keeps tal king about a generic flight suit.
If you're inthe mlitary, yeah, that's generic.
But if you're in business consulting, that's not
generic. That's what's called arbitrary.
There's no nore reason for anyone to wear a
flight suit while doing business consulting than

there would be for soneone to wear a clown suit
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when they're consulting, which is ridiculous.
O, you know, a mechanic's suit, or a NASCAR
racer's suit. Those are all arbitrary uses. Al
arbitrary use.

Therefore, Afterburner's trade dress -- and
it also has a secondary. It has been widely
pronmoted, as Mchelle Lemmons said, the only one
in town, the only one that anybody has tal ked
about that does a sinmilar thing is The Corps
G oup.

And when | say "sinmilar thing," it was pretty
clear, and that's why we had all of this evidence
about what they did in the process. |'msorry,
not the process. The consulting processes they
used. That's their product. Their product
definitely conpetes with our product.

They acknow edged in their business plan that

their product, or that they were conpeting with
us. And they mentioned the reason that set us
apart is that we had a military planning format.
I think they said nmilitary planning format.

They went out, basically did a very, very
simlar product, and nmarketed it in an identica
or simlar way. It doesn't need to be identical
It needs to be confusingly sinmlar. And you got
that bi g patch.

First of all, you know, that's after the
sem nar's going on. Look at the videos. You
can't tell what that patch says. You look at a

lot of things. You can't tell what that patch
Page 82
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say that all of these things are very clear that

they weren't palmng off anything with
Af t erburner because they say tine and tinme again
that they are -- they are The Corps Group.
964

But the last thing | -- we're talking about
comon words, and -- well, all | was going to say
about that is the task saturation thing, it's
common words that describe a human condition, and
we could certainly talk about it.

That's all | have. Thank you, sir

* * * *

ng of the Court Regarding Trademark |ssues

THE COURT: | believe there are questions for
a jury on these issues of trademark and trade
dress issues. They're all questions of fact that
ajury is going to have to decide. Mbtion for
directed verdict is denied.

MR. KRUCER: Thank you, sir

THE COURT: Al right. So, that does it.

All right. So are y'all ready to call your first
wi t ness?

MR. ELKON: There's one issue that we wanted
to revisit, Your Honor. And that's sinple to the
extent that your ruling on the notion to strike
the expert witness's testinony yesterday was
based on the fact that breach of contract clains
were still around.

THE COURT: | may have said that indicta, but

965
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THE COURT: You may stand down, ma'am.

THE WITNESS: Thank you.

THE COURT: Further rebuttal evidence, Mr. Dorvee?

MR. DORVEE: No, your Honor.

THE COURT: Ladies and gentlemen, the evidence in this
case 1is now closed. That's all the evidence. The next
step i1s for the Court to discuss with the parties and the
lawyers the charge. And that's going to take us a little
while to do that, probably at least 30 minutes or so or a
little bit longer to do that. But we hope to get that done
in short order so that we can then bring the closing
arguments to you.

So within 30 to 45 minutes, I would hope that we could
begin with closing arguments in the case. And after the
closing arguments, I will charge you on the law. So
there's going to be a little downtime for you now while we
take some matters up outside your presence before the
closing arguments. So if you'll just be at ease and as
soon as we get ready, we'll have you back in and we'll
start the closing arguments.

(The jury exited the courtroom.)

THE COURT: All right, Counsel. So, Counsel, whenever
you're ready, I think you had another motion.

MR. KRUGER: Oh, thank you, sir. I'm sorry. That's

why I asked to help me remember. Thank you, sir. Yes,
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sir. We would renew to preserve our arguments about
directed verdict so —- let me think. We talked about the
trademark and the trade dress claims, which I think are
primarily all the claims that are left. Conspiracy, that
kind of thing, I think they all rely on trademark and trade
dress claims.

And so I don't want to repeat the arguments, but if
it's okay with the Court, I'll just say we would renew —-
based upon the arguments earlier that we made, that we'd
ask for directed verdict on the remaining claims that the
plaintiffs have against us, and that's all I want to say.

THE COURT: Counsel.

MR. DORVEE: Very briefly, your Honor. I don't know
where this is an issue to go to the jury. Nothing's
changed in terms of the evidence, therefore, we request
that their motion be denied. While we're at it, we renew
our motion for directed verdict as well Jjust for purposes
of the record.

THE COURT: Considering the defendants' motion for
directed verdict, I believe there is sufficient evidence to
send to the jury of the —- let's see. I believe there's —-
I have to look at the evidence. There's a registered mark
for Flawless Execution that's in the evidence. There's a
registered mark for Task Saturation. That's in the

evidence.
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THE COURT: What about plan, dot, brief, dot, execute,
dot, debrief equals win?

MR. DORVEE: We're not claiming that anymore. I don't
believe it's in the documents.

THE COURT: Well, it was in —— we had that down, so
I'm going to grant a directed verdict as to that particular
one. All right. So what we have then are the
registered —-- those three registered marks that are being
sought or claimed that there was a claim of infringement on
and the two common law marks that there's a claim of
infringement on, the "plan, brief, execute, debrief, win
lessons learned" and the "execution rhythm."

MR. DORVEE: Correct.

THE COURT: That's what I have. Is there any other
for the marks?

MR. DORVEE: Yes, that's what I have.

THE COURT: All right. Now, what about the —-- let's
see. Going back to the pretrial order, you said there was
also filed application for a service mark registration for
its use of the flight suit with the U.S. Patent and
Trademark Office in July of 2010. So you're claiming a
service mark for its use of a flight suit?

MR. DORVEE: Correct, but it's really ——- it's all part
of the trade dress at this point.

THE COURT: Oh, it is? See, that's what I'm —— I've
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been confused about service mark, trade dress.
MR. DORVEE: It's a service mark, your Honor. We

claim that we would use it as a service mark, that's

correct, but it is not a registered service mark yet, but

it's also part of the trade dress.

THE COURT: So is your claim for infringement of a
service mark or is your claim for infringement of trade
dress?

MR. DORVEE: Both.

THE COURT: Okay. The trade dress claim is, I
thought, the flight suit in conjunction with the —-

MR. DORVEE: Imagery.

THE COURT: -—- imagery of camouflage netting, of the

bullhorns, the running on the stage in flight suits,
etcetera. That's the trade dress.

MR. DORVEE: Mostly it is flight suit, plus jet
fighter pilot imagery.

THE COURT: Plus jet fighter pilot imagery.

MR. DORVEE: The trade dress is the overall
impression, it's not the specificity of the setting.

THE COURT: Okay. But how does that —- but how can
you claim also a service mark for the flight suit? I

thought you were saying anybody —-- I thought you were

saying this gentleman who's seated in the courtroom, he can

wear his flight suit and he can talk about anything. The
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flight suit is not something —-- I thought you were saying
the flight suit is not something that we're claiming we
have exclusive right to use.

MR. DORVEE: No, that's not what we're saying, your
Honor. What we're saying is we're not claiming, as defense
would claim, we're not claiming nobody anywhere -- we're
not saying, we've asserted our registration. Nobody
anywhere can use a flight suit. The way the law works is
you get a registration. We get our registration. And what
you do is you go after people who are doing confusingly
similar things. It doesn't just say, well, I got this mark
and, therefore, you all can stop. There still has to be
somebody doing something we believe is confusingly similar.

And, for example, the testimony of Vernice Armour and
Waldman goes right to that point. Vernice shows up in a
flight suit. She doesn't do what we do. I mean, she talks
about diversity. Mr. Waldman admitted, I don't know what
they do. I give keynotes, but I don't know what they do.

I talk about trust.

And I don't think we need to go beyond the facts of
this case. We're saying we have trademark rights in this
flight suit for these consulting services and their
infringement on it. The rest of the world, you know,
that's left for the future. If we get a trademark

registration, if there's likely a confusion, then they're
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liable. That doesn't mean we automatically get to go out
and send demand letters to people who want to march in
Memorial Day parades. It has to be something confusingly
similar, i.e., something that's competitive, before we can
even get interested in it.

So the mere fact trademarks —-- trademark rights are
deemed for use, not for registration. And just because you
got a registration, you don't necessarily —-—- doesn't mean
you get the whole universe. You can't stop veterans from
—— it has to go through likelihood of confusion analysis.
And in this case they infringed that, and that's as far as
we're going and that is the claim in the case.

So Jjust to summarize, we did say we're not trying to
sue everybody in the world. We did say there are people
using these flight suits that don't compete with us. They
don't do what we do. We're not interested in going around
the world and stopping everybody from using the flight
suit. That was never the intent.

THE COURT: What do you say, Mr. Kruger?

MR. KRUGER: Well, T wanted to bring up one point on
the flight suit in particular because it's not registered.
They did put in that application, but that application is
on hold, for lack of a better word. So even though they —-
with the other three things that you got as registered

marks, they've been granted. We can still argue about
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trademark infringement claims of the "plan, brief, execute,
debrief, win, lessons learned plus design" and "execution
rhythm," so not granted. This was in the case, plan, dot,
brief, dot, execute, dot, debrief equals win, they withdraw
that. Directed verdict granted as to that.

Service mark fighter pilot flight suit, the question
is, could the Jjury —-- is there any evidence that there even
could be infringement on a service mark of a fighter pilot
suit? They got the trade dress claim which is -- and I'm
going to deny motion for directed verdict as far as the
trade dress claim.

That one they're claiming, you know, we got —-- we use
a flight suit in conjunction with, you know, the fighter
pilot theme music, the video displays, mimicking the
fighter jet radar screen, the seminar material, mimicking
fighter pilot mission planning documents, parachutes,
camouflage, so I'm denying the motion for directed wverdict
as to the trade dress infringement claim. I think there's
a question of fact as to whether the trade dress has been
infringed, but I'm having trouble with this service mark.
All it is is a flight suit. I'm having trouble with that
one.

MR. KRUGER: I have one thing to cover on that.

THE COURT: Go ahead.

MR. KRUGER: Really, I don't think they can claim that

1536




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

had forgotten. I didn't think he said he wasn't the first.
Be that as it may, he was the first person to use it in
this way, in this non-functional, arbitrary way.

THE COURT: 1Isn't that trade dress? Isn't that your
trade dress claim?

MR. DORVEE: 1It's also a service mark claim. We're
splitting hairs, to be honest with you, your Honor. I
believe we have a service mark claim as well as trade dress
claim. The service mark claim only relates to the flight
suit. The trade dress claim is much broader.

MR. KRUGER: Your Honor, in addition to the timing of
filing, they didn't even file for it until after the
lawsuit. Two more things: There's been questions and
answers about Chuck Yeager, and that's certainly in
evidence that he did it. There's been questions and
answers about the Sky Warriors and what they taught to who,
whether it was business people and whether it wasn't
business people, but it certainly included business people
and they wore it.

And then the last thing, all these things —-
trademark, service mark, blah, blah, blah —-- they're
supposed to be about identifying a particular
source. Well, this particular service mark application
that they don't file until two years past the lawsuit, it

doesn't identify anything because it is as generic as
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anything you could imagine. 1It's this drawing of a flight
suit, but it doesn't matter what color it is. It could be
purple. It could be orange. That doesn't identify
anybody. It doesn't have any markings on it. The truth
is, there's no testimony that they ever tried to identify
their business with a generic unmarked flight suit. All of
their flight suits have a big Afterburner patch on it, so
there should not be a claim on that.

MR. DORVEE: Very briefly, your Honor. Chuck Yeager
has nothing to do with this. Chuck Yeager is a great guy,
hero, he doesn't have the discretion of speaking in his
flight suit. We're not talking about that. That's not
what our service mark claims. We're not saying we can stop
everybody, anywhere. And, once again, there's a likelihood
of confusion. Does anybody confuse Chuck Yeager with us?
The answer is no. Is anybody going to confuse Waldo with
us? No, he doesn't do the same thing.

The fact of the matter is we're entitled for a service
mark placed against those people that are doing something
that's confusingly similar, and that's the defendants.

What they're trying to argue is there's third party use out
there. That's an argument that goes to the weight of the
evidence, not as to whether or not it goes to the

jury. Third party use, yeah, they can claim for some

reason it's not distinct because we got other people out
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there doing this. I think that evidence of third party use
is weak, but it goes to the Jjury as a service mark claim
and as a trade dress claim.

THE COURT: I'd like to take a few moments to review
the law on this and this one issue, so I'll take about five
minutes.

(After a recess, proceedings were continued as
follows:)

THE COURT: I go back to the definition of service
mark: "A service mark is in the word, name, symbol or
device or combination used to identify and distinguish the
services of one person, including a unique service, from
the services of others."

So what is it about a flight suit that itself, the
symbol, distinguishes the services of Afterburner from the
services of anybody else? I'm talking about what kind of
services, and your argument is, well, it's the kind -- no.
The definition is the symbol itself. What is it about the
symbol that distinguishes the services of one versus —-—- and
there is nothing; nothing, zero. A flight suit, a generic
flight suit, is a flight suit. It is about the symbol
itself, it's not —-— it is not a service mark and it is —--
motion for directed verdict granted as to the service mark,
not trade dress.

Now, I'm denying the motion for directed verdict as to
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Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov

ESTTA Tracking number:
Filing date:

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

ESTTA432866
09/28/2011

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Quakertown, PA 18951
UNITED STATES

Name The Corps Group
Entity Corporation Citizenship Pennsylvania
Address 258 N. West End Boulevard, #318

Attorney Michael Elkon

information Fisher & Phillips LLP

1075 Peachtree Street Suite 3500

Atlanta, GA 30309

UNITED STATES

melkon@laborlawyers.com Phone:(404) 240-5849

Applicant Information

Application No 85094889 Publication date 08/30/2011
Opposition Filing | 09/28/2011 Opposition 09/29/2011
Date Period Ends

Applicant AFTERBURNER, INC.

55 Ivan Allen Jr. Blvd.
Atlanta, GA 30308
UNITED STATES

Goods/Services Affected by Opposition

Class 035. First Use: 1996/01/31 First Use In Commerce: 1996/01/31

All goods and services in the class are opposed, namely: Business management consultancy
services; executive search and placement services; personnel placement and recruitment

Class 041. First Use: 1996/01/31 First Use In Commerce: 1996/01/31

forums in the field of leadership development

All goods and services in the class are opposed, namely: Providing seminars in motivational and
management training; educational and entertainment services, namely, providing keynote
motivational and educational speakers and providing personal and group coaching and learning

Grounds for Opposition

Priority and likelihood of confusion Trademark Act section 2(d)

Genericness Trademark Act section 23

Mark Cited by Opposer as Basis for Opposition

U.S. Application 85331417 Application Date 05/26/2011
No.

Registration Date | NONE Foreign Priority NONE



http://estta.uspto.gov

Date

Word Mark NONE

Design Mark

Description of The mark consists of a sage green pilot flight suit with a 2 inch by four inch black
Mark and white nametag on left breast with a 4.5 inch circular white, black, grey and

red logo patch on the right breast.
Goods/Services Class 035. First use: First Use: 2008/09/01 First Use In Commerce: 2008/09/01

Business management consultancy services; Business management
consultation in the field of executive and leadership development; Business
management planning; Business organizational consultation; Business planning;
Business risk management consultation

Class 041. First use: First Use: 2008/09/01 First Use In Commerce: 2008/09/01
Business education and training services, namely, developing, and facilitating
customized in-company leadership and executive development programs,

providing executive coaching services, and providing public and in-company
keynote presentations to business leaders

Related Afterburner, Inc. v. The Corps Group, et al. Civil Action File No. 09cv-2844
Proceedings Superior Court of Forsyth County, State of Georgia
Attachments 85331417#TMSN.jpeg ( 1 page )( bytes )

Notice of Opposition with Exhibit.pdf ( 19 pages )(4017518 bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /Michael Elkon/
Name Michael Elkon
Date 09/28/2011




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re: Serial No. 85-094,889
Mark: A three-dimensional depiction of an entire pilot flight suit as worn by Applicant’s

employees and contractors in rendering Applicant’s services.
Filed: July 28, 2010

The Corps Group, )
Opposer, g
Vs. g Opposition No:
Afterburner, Inc. %
Applicant. )
NOTICE OF OPPOSITION

Opposer The Corps Group, a Pennsylvania company with a principal place of business
located at 258 N. West End Boulevard, #318, Quakertown, Pennsylvania 18951, believes that it
will be damaged by Serial No. 85-094,889 and hereby opposes same under 15 U.S.C. § 1063.

The name and address of the Applicant for Serial No. 85-094,889 is Afterburner, Inc., a
Georgia company with a principal place of business located at 55 Ivan Allen Jr. Boulevard, Suite
525, Atlanta, Georgia 30308.

As grounds for cancellation, The Corps Group alleges as follows:



1. Afterburner has applied for a registration of a mark consisting of a
three-dimensional depiction of an entire pilot flight suit (the “alleged mark™) as worn by
Afterburner’s employees and contractors in rendering Applicant’s services. The alleged mark
does not contain any distinctive designs or patterns on the flight suit. Rather, the alleged mark
is simply a generic flight suit.

2. Afterburner defines its claimed use of the mark as being in connection with the
provision of “business management consultancy services, executive search and placement
services, [and] personnel placement and recruitment,” as well as “providing seminars in
motivational and management training, educational and entertainment services, namely
providing keynote motivational and educational speakers and providing personal and group
coaching and learning forums in the field of leadership development.”

3. In the application, Afterburner alleges that it first used the alleged mark in
commerce on January 31, 1996.

4. The application is based on a claim that the alleged mark has acquired
distinctiveness for use in association with Afterburner’s services in commerce under Section 2(f)
of the Lanham Act, 15 U.S.C. § 1052(f).

5. Like Afterburner, The Corps Group is in the business of “corporate team
building” and is comprised of former U.S. military fighter pilots who draw on their military
training and experience to perform at speaking engagements and conduct training for business
clients. The Corps Group describes on its web site that “through keynote addresses,

corporate team building events and executive leadership training, [it] can help your business



develop a high performing team culture that generates and maintains superior, measurable
results.”

6. The Corps Group has used flight suits in the course of advertising and making
corporate team building presentations for an extended period of time. When making
presentations, the individual employees of the Corps Group display logos, titles and headings
making it clear that they are with The Corps Group. The Corps Group employees make this
point clear whether they are wearing a flight suit or business attire.

7. The Corps Group is not unique in using flight suits to make presentations to
business clients. Various entities, including numerous famous military heroes, have been doing
so for decades. The following is a non-exclusive list of individuals and entities who have
implemented the same basic idea: Mach 2 Consulting, Bright Consulting Group, Mission
Excellence, Check Six, Fighter Pilots USA, Top Gun Teambuilding, Target Leadership,
Christian Fighter Pilots, Brian Shul Presentations, Rob “Waldo” Waldman, Ed Rush, John Foley,
Vernice Armour, Eileen Collins, Jon McBride, Jeff Espenship, Dan Clark, Bob Shaw, Pete Ross,
Mike Heavey, Bill Simmons, Justin Hughes, Martin Richard, Rick White, and Scott O’Grady.
Screenshots of some of the web sites for the individuals and entities in the business are attached
hereto as Exhibit A.

8. In fact, the principal of Mach 2 Consulting — Anthony “AB” Bourke — is a former
partner of Afterburner. Espenship, Waldman, White, and the founders of Check Six were also
formerly affiliated with Afterburner.

9. Practically all of the other entities in the fighter pilot team building business
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seminar arena utilize flight suits in advertising their services and/or making presentations in
which they reference their histories as fighter pilots and use call-signs and military jargon to lead
team building seminars for business clients.

10. As such, the alleged mark is not distinctive in any way. Rather, it represents the
use of a common, well-known uniform by a fraternity of fighter pilots working for themselves
and numerous entities.

11.  The other entities listed above have been using flight suit motifs in advertising
and making team building seminars for years. Additionally, one or more other entities have
been making such presentations in geographic areas that Afterburner has not penetrated.

12. The Corps Group is likely to be damaged by the registration of the alleged mark
in that the prima facie effect of such registration would impair The Corps Group’s right to have
its key employees — all of whom are former fighter pilots - make presentations in flight suits.
Likewise, numerous other veterans — a number of whom attained a significant degree of
notoriety by virtue of their service — would face the prospect of similar damage if the alleged
mark were registered.

13.  In fact, if the alleged mark is registered, then the Corps Group is even faced with
the prospect of its employees and contractors not being able to appear in pictures on the
company’s web site wearing the flight suits that they wore when they served in the armed forces.
The alleged mark is so generic and broad that it would arguably prevent even that basic form of

commercial expression on the part of the Corps Group and many other veterans.



Grounds for Opposition - The Alleged Mark Is Not Capable of Distinguishing
Afterburner’s Services

14.  As amatter of law, the alleged mark is not entitled to protection as a matter of law
because it is not capable of distinguishing Afterburner’s services.

15. The Corps Group and numerous other entities use motifs similar to that of the
alleged mark and have done so for years. There is nothing unique or distinctive about the basic
use of a non-descript flight suit in advertising and making a presentation to a business client.
The concept should not be exclusively appropriated by any company.

Grounds for Opposition - The Allesed Mark Has Not Acquired Distinctiveness

16. As a matter of law, the alleged mark is not inherently distinctive and therefore is
not registrable in the absence of proof of acquired distinctiveness.

17.  Afterburner does not and indeed cannot submit evidence in support of its
application that the alleged mark — the simple use of an unmarked flight suit in corporate team
building presentations — has acquired distinctiveness as a trademark. Specifically, Afterburner
cannot meet its substantial burden of showing that the use of unmarked flight suits in corporate
team building presentations has acquired distinctiveness as a symbol of Afterburner’s services in
commerce.

18.  Afterburner is not the sole and exclusive user of the alleged mark for use in
association with corporate team building presentations. The alleged mark does not function to
identify Afterburner’s services and distinguish them from identical, similar, or related services
offered by The Corps Group or numerous other entities in the business of making corporate team

building presentations.



19. Afterburner is not entitled to register the alleged mark because the alleged mark
is not distinctive. Therefore, Afterburner is not entitled to exclusive use of the alleged mark in
commerce.

Grounds for Opposition — Others Have Used The Alleged Mark Before It Acquired
Distinctiveness

20.  The Corps Group denies that Afterburner’s alleged mark has acquired secondary
meaning. However, to the extent that it has done so, it acquired secondary meaning after
numerous other entities had started advertising and making corporate team building presentations
using flight suits.

21.  Many other entities have been advertising and making corporate team-building
presentations using flight suits for years.

Grounds for Opposition — Others Have Used The Alleged Mark In Geographic
Areas Where Afterburner Has Not Acquired Distinctiveness

22.  The Corps Group denies that Afterburner’s alleged mark has acquired secondary
meaning anywhere. However, to the extent that it has done so, it has not acquired secondary
meaning throughout the United States.

23.  One or more entities have been advertising and making corporate team-building
presentations using flight suits in geographic areas where Afterburner has a limited presence and

therefore has not acquired secondary meaning.



WHEREFORE, Opposer The Corps Group requests that its Opposition to Serial No.
85-094,889 be sustained and that the Trademark Trial and Appeal Board grant any and all further

relief to The Corps Group that the Board finds necessary and just under the circumstances.

Respectfully submitted on this 28" day of September, 2011.

 Hetaod U

Tracy L. Moon, Jr.
Georgia Bar No.: 518050
Walter J. Kruger II1
Georgia Bar No. 429926 -
Michael P. Elkon

Georgia Bar No. 243355
FISHER & PHILLIPS LLP
1075 Peachtree Street, NE
Suite 3500

Atlanta, GA 30309

(404) 240-4246 (T)

(404) 240-4249 (F)
Attorneys for Opposer




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re: Serial No. 85-094,889
Mark: A three-dimensional depiction of an entire pilot flight suit as worn by Applicant’s

employees and contractors in rendering Applicant’s services.
Filed: July 28, 2010

The Corps Group,
Opposer, g
Vs. )
) Opposition No:
Afterburner, Inc. ;
Applicant. ;
CERTIFICATE OF SERVICE

I certify that on September 28", 2011, I served a copy of the foregoing NOTICE OF
OPPOSITION on Applicant’s counsel via U.S. First Class Mail, postage prepaid, addressed as

follows:
Michael C. Mason
ESSENTIA LEGAL, PC

3915 Cascade Road SW, Suite 110
Atlanta, Georgia 30331-8519

Counsel for Opposer
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high performance partners will dodge the missiles of - —— Sales, John Hancock
adversity and win = ‘ Funds

How do you define rrust and commitment in your
organization?

What if your customers viewed you as a Wingman - a
trusied pantner - commitied fo their success?

" Waldman is a motivational keynote speaker,
ultant, and former decorated fighter pilot who
countable, and high
performance p: s for s His mission is to help
your organization
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Bring John Foley to Your Meeting: 888.469.4100
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JOhn Fo’ey Every successful organization depends on the performance of its leaders and their teams. Nowhere is this

more powerfully demonstrated than In the Blue Angels, the U.S. Navy's elite precision flight demonstration
team. Drawing on his experiences as a former lead solo pifot for the Biue Angels, John Foley shows
audiences around the world how to achieve unprecedented performance excellence - in their professional
lives, in their personal lives and in their teams.

Preview a Keynote

The Best of the Best

Leam why the Blue Angels are in the lop 1/10th of
1/10th of 1 percent of ail pilols — how they gat there,
how they stay there, and how you and your teams can
transiate those secrals inlo your organization by

Free Resources

High Perormance Take this
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discover your High Perfermance gaps
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Capt. Jon A. McBride

Astronaut, Test Pilot, Navy Fighter Pilot

ASTRONAUT

SPACE SHUTTLE PILOT- FIGHTER PILOT - NAVY TEST PILOT

Born in 1943 in the green hills of West Virginia, a young Jon McBride dreamed of flying to the stars. In the mid-sixties, McBride joined the US Navy where he
flew over 60 combat missions daring Vietnam in the F-4 Phantom. He attended the US Air Force Test Pilot School at Edwards Air Force Base and wasa
graduate of the forerunner to the "Top Gun" flight school at Mi; California. McBride did undergrad work at West Virginia University and received
his degree in Aeronautical Engineering from the US Naval Postgraduate School. He also did graduate work at Pepperdine Univ McBride has been
awarded many decorations and honors, among them the Defense Superior Service Medal, 3 Air Medals, the Navy
Commendation Medal with Combat V, the Vietnamese Service Medal and the NASA Space Flight Medal.

In 1978, McBride was selected as an astronaut candidate by the National Aeronautics and
Space Administration, and b an in August 1979. Recognized as one of the
most skilled pilots in the country, McBride's assignments have included chase pilot for the
nation's first shuttle flight, Deputy Director of NASA's aircraft operations, and capsule

~ communicator (CAPCOM) for three separate space shuttle missions. McBride was also

" instrumental in development and verification of all shuttle software and shuttle orbital
rendezvous procedures.
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LT. COL. Robert L. Shaw - Chief Pilot ( Mouse)

Bob Shaw, from Spartanburg, South Carolina, graduated from Purdue University with 3 BS in Aeronautical & Astronautical Engineering. He
received a masters degree in Aeronautical Engineering from the Naval Postgraduate School. After completing his flight training from Naval Air

Station, Kingsville, Texas, he received his wings in 1572,

During his 22-year carger, his distinguished senice included tours in both the United States Navy and the United States Air Force Reserve, He flew
F-4's and F-14's and had cruises on the USS Kitty Hawk. He is 2 graduate from the Naval Fighter Weapons School (TOPGUN) at Miramar Naval Air
Station, California. As an Operational Test Pilot and Director of air-to-air weapons and training systems, he evaluated the forerunner to the current
Mavy's Tactical Air Crew Training System and the Air Force’s Red Flag Monitoring and Debriefing System.

ROBERT L

LB UMPER After completing active and reserve duty with the Navy, he transferred to the United States Air Force Reserve and was stationed at Wright

BN FRLO Patterson AFB, Ohio, where he flew the F-4 and transitioned to the F-16,

MOUSE
He authored Fighter Combat: wes and Maneuvering which has sold over 45,000 thousand copies worldwide. He continues to consult for the
government, military, and simulation industries. He is a Certificated Flight Instructor.

LtCol Shaw is 3 command pilot with over 5,600 flight hrs.
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LT. COL. william R. Simmans - Fighter Pilot - (Wiid Bill)

Bill Simmons, from Cmcinnati, Ohio, graduated from the University of Cincinnati with a Bachelor of Suence i Mechanical Engineenng and

was commissioned In the United States Air Force through the ROTC program. Upen graduation, he was assigned to Vance AFB, Okizhoma,

for pilot training where he received his wings in 1966,

During his 2B-year career in the United States Air Force and Air National Guard, LtCol Simmons flew F-4 Phantoms in Japan, Korea and
Southeast Asia, Including 200 combat missions from Ubon, Thalland, where he received the Distinguished Flying Cross and thirteen Air
Medals. He also served as a T-37 Instructor Pilot and Chief of Maintenance Flight Test at Williams AFB, Arizona, and flaw F-100 Supersabers
and A-7 Corsairs in the Ohio Air National Guard. While on diplomatic duty in Korea he was awarded his wings as a pilot in the Republic of
Korea Arr Force,

WILLIAM R SIMMONS

LT GOLUSAF (RET)

FIGHTER PILOT

b LtCol Simmans is 8 Command Pilot with over 6,000 hours of fiight, induding 1,000 hours in the F-4 Phantom.
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LT. Michael C. Heavy - Fighter Pilot ( Scoop)

Mike Heavey, from Ozk Lawn, Tliinols, graduated from the Navy ROTC program at Northwestern University with a B.A. in
Communication/Journalism, Upon graduation, Mike was assigned to initial pilot training. During his training, he received the "Top Hook™ award
for highest initial carrier qualffications and completed training on the Commadore's list with distinction. After receiving his wings of gold, Mike
was assigned to Strike/Fighter Pllot Training Replacement Air Group. He was then forward deployed to Atsugi, Japan, fiying the F/A-18 Homet
with Carner Air Wing Five aboard USS Midway CV-41. He completed 3 cruises throughout the Western Pacific, Indian Ocean and Persian Gulf.
He was then assigned to Fleet Composite Squadron Five at N.A.S. CUBI Point Republic of the Philippines as an adversary pilot where he had
extensive experience fiying against Far East military units.

LIEUTENANT USN(RES

Mike attended the Adversary Instructors course at Navy Fighter Weapons School (TOPGUN) as well as the Sirike Leaders Attack Syllabus at
the Naval Strike Warfare Center N.A. S. Faflon, Nevada. He was also an "Out of Control” Flight/Spin Instructor as well as a Carrier Qualified

Landing Signal Officer with over 357 carmer landings, 195 of them at night. He was awarded the coveted Squadron Top Hook on each ouise.”
He i5 a Certificated Flight Instructor.

FIGHTER PILOT

SCOOF”

Lt Heavey has accumulated more than 7,300 flight hours with over 1,800 hours of tactical fighter jet time in A-4's, F-5's and F/A-18%5.
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CAPT, Peter G. Ross - Fighter Pilot { Wacko)

Pete Ross, from Downers Grove, [llinois, graduated from Hillsdale College with a BA in History. He received 3 1.D. degree from Indiana
University, attended The U.S. Naval War College and wrote the Bylaws for the Society of U. 5. Naval Test Pilots.

Captain Ross was commissioned in 1982 through Awiation Officer Candidate Schoal. After receiving his wings In 1984, he was assigned as
an advanced jet flight instructar in Kingsville, Texas, fiying the TA-4) Skyhawk. He was then assigned to fiy the F/A-18 Homet with
Carrler Air Wing 14 aboard the USS Constellation. Completing two cruises to the Persian Gulf during the Iran/Iraq conflict, he made over

PETER G.ROSS 200 carrier landings, 75 of them at night. He was personally credited with saving both an F/A-18 and 3 TA-4) expenencing engine
CAPTAIN USN (RES } malfunctions. He also received the “Standout Warrior” award from the Commander Light Attack Wing Pacific, for assuming airbome, on
FIGHTER PILOT scene command of the successful recovery of 2 wingman dewned (n Oman, He also held the position of Combat Division Leader,
WWRCRD"

Captain Ross has over 5,500 flight hours, including 1,000 fiight hours in the F/A-18,
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RICK"DEWEY" WHITE

CONFERENCE SPEAKERS @
& Tesmwork

HOME ABOUTUS SPEAKER Q8As SHOWCASES SEARCH

J| ALSO SEE OUR

ER |

TOPICS SPEECH TITLES ggEN:KEEQCE
Peak Performance, Risk Execule 2 winning plan i e —

Leading fo success

Initiating cultural change
BIOGRAPHY Print ey
Rick '‘Dewey’ White brings his experience, as a US Air Force officer and F-16 I TE| ER -
fighter pilot, to bear on the business world. As co-author of the book Flawlass 12;5\%50!'!%"
Execution, Rick demonstrates how the disciplines and skills needed to fly jets at | B By b J
the highest level can be applied to achieve success in business — —

—_—

Starting his career with the USAF as an instructor pifof, Rick clocked up | CABARET &

thotsands of hours of flying time and over twenty-five years of leadership and IB‘ANCE BANDS - |

management expetience. He was involved in the development of advanced

technology and weapons systems. Rick holds degrees in electrical engineering

CONFERENCE SPEAKERS and human resource managemant. Away from military fife, he still flies regutarly
B2 R B as a commercial pilot and has a number of successful businesses to his name

Rick presents talks and seminars around the worid, showing companies how

they can draw inspiration and guidance from flying aces, lo stay alive and

prosper in a hostile business environment. With poweriful concepis and

examples, he offers a motivational toolkit for cultural change and sirategic

alignment. From planning 1o execution, Rick briefs delegates on their 'mission’ - -
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inspiring speakers who are dedicated to teaching others ta pursue excellent
leadership and peak performance in life. The speakers come from
backgrounds where they have been chalienged to lead on the cutting edge
The speakers have excelled in pressure-packed, highly competitive, and
dynamic jobs.

President: Ed Rush™

Ed Rush™ is a fighter pilot with the United States Marine Corps and an
expert in the fields of leadership training and performance under pressure. His fast track military career
has taken him from his first flight in the FA-18 Hornet to leading combat missions over raq. He has
piloted the T-34, T-2, A-4, F-18, UH-1N, and the FT-7.

After the completion of basic training, he was transferred to flight school
where he earned his "wings of gold” in the fall of 1998

After leamning to fly and fight the F-18, he was transferred to Marine Corps
Air Station Miramar, CA where he led his squadron on two deployments to
the Far East and graduated from the navy Fighter Weapons School (Top
Gun). Additionally, he was selected to attend the Marine Corps' elite
Weapaons and Tactics School. Following graduation, Ed was subsequently
awarded a slot as a staff member.

As one of the Marine Corps top instructors, he has taught and led
hundreds of the Marine Corps' select fighter pilots. He has spoken before
thousands and is regarded as an expert in leadership training, instructing,
and presenting. He has a wealth of experience in teaching and motivating
toward maximum performance.

We are looking forward to working with you in the near future.

Ed Rush & Associates
_P.0.Box 1290
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Justin Hughes Biography

Former Red Arrow and RAF fighter pilot, Justin Hughes offers a fascinating insight into the workings of the world's
premier formation aercbatic team, He is an adept and inspirational after dinner and keynote speaker

Background and Career
As an 18 year oid Army Officer, Justin then obtained a degree in physics and subsequently jeined the Royal Air Force. For
6 years he fi e Tornado F3, the RAF's front-line air defence fighter aircraft, taking part in both training and
operationat deployments all over the world, including support of the UN peacekeeping operation. He became a “force

= A — commander on the Tormado, queified to lezd any scale of mi
ptc o the Red Arrows performing over 250 displays worldwide and was

n in-any theatre, Justin was subseguently selected for
the Deputy Team Leader and Executive Officer,
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- Insoirafional Keynote Speaker ! e




