Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov
ESTTA Tracking number: ESTTA443145

Filing date: 11/28/2011

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 91201493

Party Defendant
Kathleen Mchugh

Correspondence KATHLEEN MCHUGH

Address 217 LUMBEE CT UNIT 41
PAWLEYS ISLAND, SC 29585-4391
UNITED STATES
kathleen@rowallanusa.com

Submission Other Motions/Papers

Filer's Name Thomas L. Moses

Filer's e-mail tom.moses@momolaw.com

Signature /Thomas L. Moses/

Date 11/28/2011

Attachments 5)011 %l 28 Motion to show cause and consolidate_Final.pdf ( 4 pages )(39683
ytes

2011 11 28 McHugh Affidavit.pdf ( 2 pages )(21900 bytes )
2011 10 07 Motion to Dismiss 12b6.pdf ( 26 pages )(762495 bytes )



http://estta.uspto.gov

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Checker Leather Limited,
Opposer,

- against Opposition No. 91201493

Kathleen McHugh,

Applicant.

APPLICANT’'S MOTION TO SHOW CAUSE ANIMOTION TO CONSOLIDATE

Kathleen McHugh (hereafter “Applicant”), makes this Motion to Show Cause &ede
R. Civ. P. 55(c), and this Motion to Consolidate Opposition Nos. 91201492 and 91201493 under
Fed. R. Civ. P. 42(a).

LEGAL AUTHORITY

According to Fed. R. Civ. P. 55(c), entry of default may be set aside for good cause
Grounds for such relief against a default judgment are set forth in Fed. R. 6d{blp and
include mistake, inadvertence, surprise or excusable neglect.

With respect to the Motioto Consolidate, Fed. R. Civ. P. 42(a) states that actions

involving a common question of law or fact may be consolidated into a single action.

FACTS
1. On September 7, 2011, Opposer filed two nearly identical Notices of Opposition,
which were assignedearly identical Opposition Numbers (91201492 and 91201493). Both
Notices of Opposition recite the same facts and grounds for relief. The onlgmiiédbetween

the two Notices of Opposition were the fact that Opposition No. 91201492 is directed to



Applicant'sword mark ROWALLAN, U.S. Serial No. 85281663, and Opposition No. 91201493
is directed to Applicant’s stylized mark ROWALLAN OF SCOTLAND, U.S.i8lexo.
85206192.
2. Applicant did not realize that two separate oppositions had been filed by Opposer.
3. On October 7, 2011, Applicant filed a Motion to Dismiss with the Trademark
Trial and Appeal Boarébr Opposition No. 91201492.
4. On or about November 4, 2011, Applicant received notice from the USPTO
TTAB indicating that no answer had been filed for Opposition No. 91201493, and that notice of
default was entered against Applicant in that case. The notice also statgwiicnis
allowed 30 days from the mailing date of the order to show cause why judgment by default

should not be entered against Applicant in accordance with Fed. R. Civ. P. 55(b).

ARGUMENT

5. In accordance with Fed. R. Civ. P. 60(b), Applicant hereby requests that the
Board set aside the default judgment in Opposition No. 91201493 due to mistake and
inadvertence. Applicant simply did not realize that two separate oppositions haddibentl
Applicant intends to vigorously challenge both Opposition actions filed by Opposer.

6. Applicant is providing herewith an affidavit in support of this motion, wherein the
affidavit ses forth the fact that the failure to answer the instant Notice of Opposition w&s due
a mistake and inadvertence.

7. Applicant is also requesting that Opposition Nos. 91201492 and 91201493 be
consolidated into a single action, as each of these actions arises out of the samseoh fmits,

includes the same grounds for opposition, and both causes of action involve the same questions



of law and fact. This Motion to Consolidate is filed in accordance with Fed. R. Civ. P. 42(a),
which states that actions involving a common question of law or fact may be consolidated into a

single action.

8. Applicant also requests that its Motion to Dismiss, filed on October 7,201 in
Opposition No. 91201492, serve as a Motion to Dismiss for both Opposition actions. A copy of
the Motion to Dismiss is provided herewith, and the grounds, arguments and legal authority set
forth in that Motion to Dismiss are equally applicable to Opposition No. 91201493,
Alternatively, if the TTAB would prefer that Applicant file a separate Motion to Dismiss relating

to Opposition No. 91201493, then Applicant will certainly do so.

Respectfully Submitted,

Date: November ZX 2011 %}ﬁ —

Thomas L. Moses\

MONAHAN & MOSES, LLC

13-B West Washington Street
Greenville, South Carolina 29601
Telephone: (864)241-4604
Facsimile: (864)241-4606
tom.moses@momolaw.com
Attorney for the Defendant/Applicant




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing APPLICANT’S MOTION
TO SHOW CAUSE AND MOTION TO CON SOLIDATE was served by First Class Mail this

28 day of November, 2011 to counsel for Opposer as follows:

Joshua M. Gerben

GERBEN Law FIRM, PLLC

1155 Connecticut Ave NW, Suite 500
Washington, DC 20001

Counsel for Opposer

-

3=B~West Washington Street
Greenville, South Carolina 29601
Telephone: (864) 241-4604
Facsimile: (864) 241-4606

tom.moses{@momolaw.com



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Checker Leather Limited,
Opposer,
- against Opposition No. 91201493
AFFIDAVIT OF KATHLEEN
Kathleen McHugh, McHUGH
Applicant.

AFFIDAVIT

|, Kathleen McHugh, being first duly sworn, hereby say:

1. Iam an individual, of 217 Lumbee Circle, Unit 41, Pawleys Island, South Carolina
29585.

2. | am the owner of trademark application nos. 85/206,192 and 85/281,663.

3. Il received from the USPT®@otices of Opposition relating to Opposition Nos. 91201492
and 91201493, but due to the similarity of the Notices, | did not realize that there was more tha

one action pending.

4. Both Notices of Opposition are nearly identical. The only difference betweendhe t
Notices of Opposition were the fact that Opposition No. 91201492 is directed to Applicant’s
word mark ROWALLAN, U.S. Serial No. 85281663, and Opposition No. 9120i4@i8ected
to Applicant’s stylized mark ROWALLAN OF SCOTLAND, U.S. Serial No. 85206192.

Otherwise, the two Notices of Opposition appear to be identical.



5. Iretained the law firm of Monahan & Moses to represent me in Opposition No.

91201492, and we timely filed a Motion to Dismiss in that case.

6. If had realized that two Opposition actions were pending, we would have responded to

cach one.

7. The failure to file an answer to Opposition No. 91201493 was due to a mistake and
tnadvertence.

Kabtdoen INW 0k
NAME 4

Sworn to and subscribed before me this QQ V) c_-ﬁ day of November 2011,
L R CZ,ZVQ,W"

A Notary Public of the State of South Carolina

My commission expires: T =10 = 2pd 4




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Checker Leather Limited
Opposer,

- against Opposition No. 91201492

Kathleen McHugh

Applicant.

APPLICANT'S MOTION TO DISMISS

Kathleen McHugl{hereafter “Applicant”), makes this Federal Rule of Civil Procedure
12(b)(6) motion to dismiss the claims in this action because Opposer cannotmthgitai
claims as set forth in tHgotice of Opposition. Opposer’s Notice of Opposition contains
insufficient allegations to make out a cognizable claim, fails to state a claim onnetetimay
be grantedand this claim should be dismissed pursuant to Federal Rule of Civil Procedure
12(b)(6).

[. INTRODUCTION

Opposer has filed a Notice of Opposition alleging that Opposer and Applicantlentere
into an Agreement whereby Applicant purchased Opposer’s United States bugiagsst of
this transaction, Opposer executed a Bill of Sale stating that Opposery‘geaelfs], sell[s],
transfer[$ and deliver[s]” to Applicant, among other things, “Goodwill, Intellectual Prtgpend
other intangibles, [and] The Rowallan trademark for the U.S.A.” This transactiadeddJ.S.
Registration No. 2874557, and the assignment was recorded with the USPTO on October 2,
2008, Reel: 003981 Frame: 0183. The Assignment documents filed with the U.S. Patent and

Trademark Office for this prior registration include the following: afeementioned



Agreement (entitled “Heads of Terms”), the Bill of Sal®emand Note dated October 2, 2008,
an executed Security Agreement dated October 2, 2008, and an unexecuted Se@aarheAgr
dated February 12, 2009. These documents are attached hereto as Exhibit A. It should be noted
that the Security Agreements ahe Demand Note are between Applicant and a third party, C.S.
Hutter Company, who is the secured party, and who is not a party to this action.

Opposer has further alleged that 1) Applicant breached its contract with Opyposer b
failing to render payment of the balance due under the Agreement, 2) due to this byatch ri
the United States ROWALLAN trademark revert back to Opposer, and 3) that Ayglica
application is fraudulent because she induced the Opposer into letting its pregistration
lap=e by entering into the Contract and promising to pay Opposer for the rights to the
ROWALLAN trademark in the United States. Opposer further alleges thatgiseagon of the
ROWALLAN mark would “be a source of damage and injury to Opposer.”

Opposer isttempting to litigate a breach of contract claim under the guise of a trademark

opposition.

II. LEGAL AUTHORITY AND ARGUMENTS

In reviewing a pleading for purposes of a motion to dismiss for failure atEaim
upon which relief can be granted, the Board must assume that all of opposeqriseaat
allegations are true and construe the notice of opposition in a light most favorable &roppos
Dismissal will be granted only if it appears that opposer is entitled to no relief amglset of
facts which could be proved in support of its claim. See Fed. R. Civ. P. 8(§tandpeck Co. v.
American Chain & Cable Co., IncG31 F.2d 563, 189 USPQ 420 (CCPA 197@)nder

Trademark Rule 2.104 (a), the pleadings in an opposition proceeding must set forth &aghort



plain statement showing why the opposer believes it would be damaged by ttratregisf the
opposed mark and state the grounds for the opposition.” Therefore, to survive a motion to
dismiss, opposer need only have alleged such facts as would, if proved, show 1) thaepetiti
has standing to oppose registration of applicant's mark and 2) that a statutory ground f
opposing such registration exis&ee Lipton Industries, Inc., v. Ralston Purina, &30 F.2d
1029, 213 USPQ 185 (CCPA 1982).

In this case, Opposer is simply alleging that Applicant breached a cdrdgtaeien the
parties, and as a result, the ownership of the trademark reverts back to Oppesevertithe
Trademark Trial and Appeal Board is not the proper forumesolving a claim for breach of
contract, particularly where, as here, the Agreement specifically statesetiAagrdement “will
be governed by the law of Scotland, where the Seller is based,” and wherein “[bjeth pa
confirm that they submit to the dusive jurisdiction for the Court of Session, Edinburdts
this board has stated on previous occasions, “If opposer is pleading a breach of damtract c
we agree with applicant, and we are unaware of any authority we have to decideisasiand
apgdicant's motion for judgment on the breach of contact claim would be well takie®.”

Pennsylvania State Unj\OPPOSITION NO. 112,7, 2001 WL 630654 (Trademark Tr. & App.

Bd. June 6, 2001). The Board has no jurisdiction to consider a breach of coatracper se.

Wallyball Int'l, Inc, OPPOSITION 120,198, 2003 WL 22273100 (Trademark Tr. & App. Bd.

Sept. 26, 2003). Duramax Marind, L.L.C. v. R.W. Fernstrum & C10,899, 2001 WL 431506

(Trademark Tr. & App. Bd. Apr. 26, 2001).

Furthermore, even if thBoard were to undertake an interpretation of the Agreement
under Scottish law, there is no provisiarthe Agreemenstating that in the event of a breach,

the trademark rights in the ROWALLAN mark revert back to Opposer. See Exhibit A.



Presumably, uretr Scottish lawas in the U.S., the only remedy or relief available to Opposer
would be for specific performance, ie. payment of the balance due under the contraty, Clear
the U.S. Patent and Trademark Office has no authority to force one party to paytmone
another party in an action for breach of contraaditionally, to further complicate matters, the
Assignment documents from the prior registration, including the Security rAgres wherein

C. S. Hutter is the secured party, naaguablyprovide a superior claim of ownership of the
instant mark and ultimate registration in comparison to any ownership claims plytemtide

by Opposer in this case.

Opposer has also alleged fraud in its notice of opposition, stating that “Apjsica
applicationis fraudulent because she induced the Opposer into letting its previous tiegistra
lapse by entering into the Contract and promising to pay Opposer for the rights to the
ROWALLAN trademark in the United States.” First, the previous registratasncancelle@dn
March 18, 2011, nearly two and a half yeafter Applicanthad been assigned ownershigoé
previous registration, so it is difficult to understand how Applicant could have induced the
Opposer into letting the registration (which it no longer owned) lapse. This argisment

ludicrous.

Fraud in obtaining a trademark registration occurs “when an applicant knowiaghs
false, material representations of fact in connection with his applicaliorrés v. Cantine
Torresella S.r,1808 F.2d 46, 1 USPQ2d 1483, 1484 (Fed. Cir. 1988¥er Leonard Inc. v.
Jacques Leonard Couture In@3 USPQ2d 1064, 1065 (TTAB 1992) (“Thus, according to
Torres to constitute fraud on the PTO, the statement must be (1) false, (2) a material
representation and (3) made knowinglySge also Medinol Ltd. v. Neuro Vasx @, USPQ2d

1205 (TTAB 2003) (“A Trademark applicant commits fraud in procuring a reg@strathen it

4



makes material representations of fact in its declaration which it knows or shoulddkhew
false.”). Fraud must be proven with clear and convincing evidence, and any doubt must be
resolved against a finding of frauslee Giant Food, Inc. v. Standard Terry Mills, Jri&29

USPQ 955, 962 (TTAB 1986) and cases cited therein. Furthermore, fraud will not Ganfbe
proven that the statement, though false, was made with a reasonable and hehdsatiehas
true.See Woodstock's Enterges Inc. (California) v. Woodstock's Enterprises Inc. (Oregti)
USPQ2d 1440 (TTAB 1997)Standard Knitting Ltd. v. Toyota Jidosha Kabushiki Kaista,
USPQ2d 1917, 1926 (TTAB 2006).

In support of its fraud allegation, Opposer has not alleged thaicApt made any false,
material representations of fact to the USPTO in connection with her Apmticdhdeed, when
the previous registration was cancelled, Applicant was the owner of theaggmstrAllowing
one’s own trademark registration to lapse simply does not constitute fraud, apictiteterous
position is wholly unsupported by any legal authority.

Additionally, Opposer has not established that it has standing to oppose Applicant’s
registration, nor has it alleged any statutory grounds for opposing the same. Oppasediin
Scotland, and has not alleged that it conducts any business, whatsoever, in the Upged Stat
Thus, other than for purposes of harassment, Opposer has no real interest in the pspceeding
does Opposer have any reasonable basis for the belief that it would be damaged by the
registration of Applicant’'s mark. On this point, the Board has stated: “All tihacisssary . . .
is that the ‘person’ bringing the opposition establish conditions and circumstancesHrdm
damage to it from the opposed mark can be assunkl.¥/. Societe: “M. Bril & Co.,”172
U.S.P.Q. 310 (T.T.A.B. 1971). Here, Opposer has established no conditions or circumstances

from which damage to it from the opposed mark can be assumedngrerceived.



Opposer has stated no statutory grounds for opposing Applicant’s mark. Such grounds
typically allegations of a likelihood of confusion with another mark, prior and continued use as a
trade name, priority and continued use of a trademark, ownership of prior registration in conflict
with opposed mark, descriptiveness, that the mark is generic or deceptively misdescriptive,
deceptive, dilution, misuse, or fraud on the USPTO. Opposer has not alleged facts that support

any valid grounds to support this opposition.

Viewed in the light most favorable to Opposer, even if the Board interpreted the
Agreement under Scottish law and found that Applicant had breached said Agreement, there is
simply no legal authority to support a refusal by this Board to register Applicant’s mark under

such circumstances.

Applicant requests, therefore, that the TTAB dismiss this action forthwith.

Respectfully Submitted,

T. ___-_—-_'—‘—'-—-_.__
Date: October 7, 2011 %@/‘M "/

Thomas L. Moses

MONAHAN & MOSES, LLC
13-B West Washington Street
Greenville, South Carolina 29601
Telephone: (864) 241-4604
Facsimile: (864) 241-4606

tom.moses(@momolaw.com

Attorney for the Defendant/Applicant



mailto:tom.moses@momolaw.com�

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing DEFENDANT’S MOTION
TO DISMISS was served by First Class Mail this 7th day of October, 2011 to counsel for

Opposer as follows:

Joshua M. Gerben

GERBEN LAW FIRM, PLLC

1155 Connecticut Ave NW, Suite 500
Washington, DC 20001

Counsel for Opposer

West Washington Street
Greenville, South Carolina 29601
Telephone: (864) 241-4604
Facsimile: (864) 241-4606
tom.moses@momolaw.com
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Checker Leather Limited
Opposer,

- against Opposition No. 91201492

Kathleen McHugh

Applicant.

EXHIBIT A



TRADEMARK ASSIGNMENT

Electronic Version v1.1
Stylesheet Version v1.1

SUBMISSION TYPE: NEW ASSIGNMENT

NATURE OF CONVEYANCE: ASSIGNS THE ENTIRE INTEREST AND THE GOODWILL

CONVEYING PARTY DATA

Name H Formerly || Execution Date ” Entity Type

CORPORATION: UNITED
KINGDOM

Checker Leather Limited 10/02/2008

RECEIVING PARTY DATA

|Name: ”Kathleen McHugh |
|Street Address: ||214 Lumbee Circle |
|Intemal Address: ”No. 41 |
|City: ”Pawleys Island |
|state/Country: |lSOUTH CAROLINA |
|Posta| Code: ”29585 |
[Entity Type: |INDIVIDUAL: UNITED STATES |

PROPERTY NUMBERS Total: 1

Property Type Number Word Mark

Serial Number: 78236029 ROWALLAN

CORRESPONDENCE DATA

Fax Number: (843)408-0108
Correspondence will be sent via US Mail when the fax attempt is unsuccessful.
Phone: 8432786068
Email: kathleen@rowallanusa.com
Correspondent Name: Kathleen McHugh
Address Line 1: 28 Allegheny Avenue
Address Line 4: Towson, SOUTH CAROLINA 21204
NAME OF SUBMITTER: Kathleen McHugh
Signature: /Kathleen McHugh/
Date: 05/01/2009
| TRADEMARK |

900133217 REEL: 003981 FRAME: 0183



Total Attachments: 16
source=5453384#page 1. tif
source=5453384#page?2. tif
source=5453384#page3.tif
source=5453384#page4 tif
source=5453384#page5.tif
source=5453384#pageb.tif
source=5453384#page7 tif
source=5453384#page8.tif
source=5453384#page9. tif
source=5453384#page10.tif
source=5453384#page11.tif
source=5453384#page12.tif
source=5453384#page13.tif
source=5453384#page 14 tif
source=5453384#page 15 tif
source=5453384#page16.tif

TRADEMARK
REEL: 003981 FRAME: 0184
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| .

‘- Bili of Sale
‘; L. Scott Forsyth Latimer, a director of Checleer Leather Lid . in the County of Axshire,
i Scottand, U ited Kingdom in consideration of an amount egual Lo approximatefy

l Seyen Huncred Eighteen Thousand Eight Hundred and Forty Six Dollars (718,846}
! USH inglusive of inerest, o be paid by Checker Leather S A LLC i the payment
!
i

scheduie ageed (o ln the Heads of Terms. paragraghs & and 9. sioped and witbessed
on October . 2008 by both Checker Leather Ltd, the seller and Checker Leather L
LLC, the prechaser hereby acknowiedued. do hereby arant, sell, transter and deliver
untg {hecker Leather LISA LLC represented by Kathleen McHugh, the following:

' 1. luventory with an approximate lagded cosl value of 3400, 000 USD and _
vl in the warehouse of T3 Hutter Co. at 1320 Stephenson Avenue,

Lovng tbury Virviig, USA

2

Tnteli zetual Property 8 ngd other intangioies
The |.owellan wademark for the USA
A1l ez hibigon bouths. computer equipment. shelving and other miscellaneous

[T Y]

AALLEEELLLL LS s

agsels of the US nasiness located, in the warehouse in Lynchbure, Virginia.
6. Seock cwrrently on order with sappliers and anticipated (o be deliversd W
Ovtob er and November 2008, vatued at $19.672.50¢ plus freieht and duty,

7 Stock currently on order with snppiiers and anlicipaled t© he deliverad in

Deeer ber 2008 and January 2009 with an approximate vatue of §1 (:0.0G0 piuy

freighy and dury.

Al N s

To have wid t) held the same (o Checker Leather USA LLC and adminisalors,
successors an Lassion, 1o theiy use forever.

And 1 hereby -rovenant with the grantes (lat 1 represent the lawiul owner of said
apods: Thut 1wy ars fee from all encumbrances: That T have good right |
10 sell the san ¢ as aforesaid; And that T will wartant and defend the saime i
azainst the il claims and demands of alt persans.

A
In witness whyreot 1 Scott Forsyth Latimer, hercunto set o hand, this 21 dav off }
October2N8. . i

of§

TRADEMARK
REEL: 003981 FRAME: 0185



Apr 27 09 12:03p Rowallan Of Scotland 843-408-0108
- - p3

0472172009 10:22 FAX 43452883868 ¢S HUTTER CO [don2

HEADS OF TERMS

between

Cheeker Leather Limited, incorporated under the Companies Acts and having their
register :d office at The Suation, Crosshouse Road, Kilmauts, Ayrshire KA3 ZTU
Unsited [Kingdom (the Sciter)
and
Cheeker Leather USA LLC, 5341 Highway 17, Unit G
Musrelis Inlet, South Carolina 29576, United Steres of America {the Purchaser).

1, The purpose of this document is to provide an initial record of the terms agreed between
the Ssiler and the Purchaser in relation to that part of the Seher’s business conducted in the

WS,

2. It is intended that forther detailed secords will be produced in due course hut pressure of
time Jictates that in the best interest of the ongoing conduct of business there will be sleps
tnken in . iccordance with these Heads of Teams before other documents may be available,

For the : voidance of any doub it is recorded that the velationship betweet the parties is
and wilt be governed by the taw of Scotfand, where the Selier is based. Boih partics
confi-m (hat they submit to the exclusive jurisdiction of the Court of Session, Edinburgh.

fad

4. The emyplayment of Kathlect McHugh, residing at 112 Harbor Club Drive, Pawley’s
Islandl, South Carolina 26585, United States of America by the Selier is terminated as at
30th ep ember, 2008. One month’s salary will be paid in tieu of notice.

5. A new stock ordes is to be placed with the suppliers. This will be carvied oul by the Selier, I
who will accept respousibility 1o the suppliers iner se for payment. The Purchaser will
reimbuis: the Sellor the cost of this order, and this will apply regardless of any other I
developments in relation to the business. The same will also apply to any trude fair 1
deposits - other advance payments and expenses paid by the Seller for the benefit of the
Purchase before and after the handover date. Confirmation of the terms will bind the \
Purchase - immediately. This obligation of the Purchaser is guarantecd by said Kathleen
Meclhuygh {the Guarantor). The gnticipated sum to be paid 10 the suppiiers as the cost of the
new stoc+ order is $100,000 approximately,  This figure is illustrative and will not he |
regarcied a5 binding. When the true cost becomes knowa the actual figure will be vsed for .
payment.  Although an arouat in U8, Dollars is mentioned above, the payment (0 the |
suppliers and the refmbursement by (e Purchaser to the Scller will be denomymated in |
Pounds Stesling.  The U.S. import duty and freight costs for the new stock crder are (o be i
mel by ths Purchaser when they become due.

6. The Purchaser is purchasing the existing stock in warchouse in Virginia, the stocls currenatly
on arder and due to be delivered, and the other assets of the U.S. business including the
exhibition, booths, computer equipment, shelving at the warehouse, Rowallan registered i
sdemari. for the U.S.A, (but not the 1K) and goodwill.  All expenses involved in the
procedures 1o transfer ownership will be the responsibility of the Purchaser.

7. The stock currently on order with gupplizrs and anticipated to be delivered during Cctober :

and Nove mber 2008 is covered by:-

TRADEMARK
REEL: 003981 FRAME: 0186
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Purchase: order 142 value $9197.50 plus freight and duty

Purchase order 143 value $5290.00 plus treight and duty

Purchast order 144 value $5185.00 plus freight and duty

The sup liers will be paid by the Seller who will also pay the freight and duty for these
orders. " heir landed cost is inchuded within the calculations shown betow.

8. In respest that title to goods is being wansferred by the Sciler o the Purcheser before the
whole pice is paid, there will be security granted by the Puichaser in favour of the Selfer
over the whole property and undertaking of the Purchaser. All necessary steps will be
1aken to complete this procedure.  As from lat October, 2008 the Purchaser will be
responsible for aranging and paying the premiums On insurapce of all stock and
equipment against fire and other usuat perils, and also will be {iable for eny delect in any
product supplisd, and cansequential losses and damages. To facilitate the arrangements
regarding security aver goods the Purchaser appoints the Seller as having the Purcliaser’s
puwt 0 atorney and in berms thereof entitled to sign any relevant docurnent on behalf of

the Purciaser.

9, The sche dule of payment is:-

(a} ot aprecment of the terms of this document $ s0.000
(b} 31st1)ecember, 2008, estimated $100,000
{c) 31st idarch, 2009 % 30,000

(d) 315t Ivharch, 2009 — 31st December, 2009, 10 payments of
§$12,0147 per month, including interest $120,470

{e} 31st January, 2019 - 31st December, 2011, 24 payment of
$263,376

$10,9 74 per month, including interest
() 31st Dieceinber, 2011 payment to complete, eatimate including interest $135,000

Total, es imated, including interest $715.846

The breakdown of that total sum is $150,000 for goodwill, trade fittings and fixtures and
intellectual property, $400,000 estinafed for existing stock in wershouse arel currently on
order, §00,000 estimated for new slock, and the balance represeating an allowance
estimated for interest on the paymenis taking place after the handover date. The existing
stock in warchouse will be subject o a stocktaking and vatuation on the handover date at
cast price, As with the new stock order the amounts are quated in U.S. Dollars for
jilushative purposes only. The clement referring fo goodwill etc is agreed al a ratc of
conversion of 1.8 U.S. Dotlars to 1 Pound Sterling making £83,333.33. The stockaking
and yahunion witl be conducted in Pounds Sterling and at that peinat an smount will be
establish-d a8 the sum due for existing steelk in warchouse and cwrently op order. The
interest un swns dug by the Purchaser to the Scher will commence payment from 3st
March, 2009 and has been calculated at a rate of 7.5% per anquwil Tiat lixed rate. Paymernts
by the Purchaser to the Scller will be applied tirstly against poodwill eic, secandty against
stack existing and cutrently on order, thirdly againsl the new stock order and lastly against

TRADEMARK
REEL: 003981 FRAME: 0187
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1n the event that the Guarantor should at any fime cease to own the
then the whote balance of principal due in accordance
ih corresponding regduction

the intevest provision.
majorit: interest in the Purchaser
with thi- Heads of Terms shall become immediately payable, wi
in intervst dug thereon.

It be passed to the Purchaser subjsct
or For a nominal fee of $1 and (b) a
uet offerings for the U.K. at no cosl

1{. [t is envisaged that centrol of the Rowallan website wi
to {a) an unconditional licence in perpetuity to the Sell
redesigr cnabling the Seller to simply slot in their prod
to the Sellet.

¢ months during which the Seller will provide
he Purchaser free of charge with the aim ef
f the U.S. business. All necessary datz
as reasonably possible thereafter. Sales

L There will be a transitional period of thre
advice nnd assistance 4s appropriate 0
achievirg a seamless handover and continuation ©
will be rovided on the handover date or as so0L
order processing and invoicing will be taken over by the Purchaser right away. Emails
recelved/ customer service issues during the wansitional period will be handled by the
Seller o passed on to the Purchaser if relevant. Any returns of defective goods will be
allocated according to when supplied. Existing debts owed by customers of the business as
at the h:udover date will continue to be owned by the Seller, new invoices will be the
Purchaser’s. The same will apply (0 expenses cacept where dealt with ip detail above.
Assistanse with future product development is a possibility and a standalene contract on

that topi: is under discussio.

1 behalf of the Seller and witnessed as noted
sed as noted below:-

A print of these Heads of Teyms is signed o1
below. Another print is signed on behalf of the Purchaser and witnes

Daze: |- 10 - Qood Place:  KILFARRID cie

Signature of Scott Forsyth Latimer
fur Checl:er Leather Limited

Signature of witness

Name of witness: TR0 [ (led A 0T or
Address ol witness: @2 pipr Fef & GATE IKILMA({NGQ,M. N

Date: Place:
Signature of Kathleen Metugh M ;
for Checker Leather USA LLC

Signature of witness:
Name of witness:

Address of witness:
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SECURITY AGREEMENT

This SECURITY AGREEMENT is made on this {,#\day of ?J) ,200%Y between
Checker Leather USA, LLC. {"Debtor™), and Checker Leather Limited, ("Secured Party").

i SECURITY INTEREST. Debtor grants to Secured Party a floating inventory security
interest in the follc wing property:

All inventory, equipment, stock, leather goods, accounts and accounts receivable now
owned cr hzreafter owned by the Debtor, which shall include but is not limited to all
stock and inventory purchased from Checker Leather Limited. together with all preceeds.
products, and accessions of and to the property listed in this paragraph, including any
money, property, or insurance proceeds Debtor receives from the loss, sale, transter, or

damage of or to the listed property.

The Debtor is gran ing this security interest to secure performance of Debtor's promise to make
the installment pay ments to the Secured Party as listed in the Heads of Terms contract betvieen
Debtor and Secured Party dated October 1%, 2008. (see attached}

2. COVENANTS. Debtor hereby warrants and covenants:

(a) The coll.weral will be kept in good order and that the coliateral will be kept at a
warehouse 1acility, currently that of C.S. Hutter Co., located at 1320 Stephenson Avenue,
Lynchburg, Virginia. The secured party will be notified if there is any change or
discontinuance of warshouse facility.

(b) The Debtor's place of business is 217 Lumbee Circle, Pawleys Island, SC 29585.
Debtor will immediately notify Secured Party in writing of any change in or
discontinuarice of Debtor’s place of business.

(c) The Dettor will not sell, dispose, or otherwise transfer the collateral or any interest
therein without the prior written consent of Secured Party, and the Debtor shall keep the
collateral free from anpaid charges (including rent), taxes, and liens.

(d) The Deb or shall execute alone or with Secured Party any Financing Statement or
other document ot procure any document, and pay the cost of filing the sume in all public
offices wher sver filing is deemed by Secured Party to be necessary.

(¢) The Debior shall maintain and preserve the goods, described in paragraph one above,
in good conc ition and free from liens and other security interests, will pay promptly all
taxes and assessments upon them or with respect to their use, will not use the goads
illegally or dispose of or encumber them. At its option, Secured Party may discharge
taxes, liens, or other encumbrances at any time levied or placed on the collateral, may pay
rent or insurence due on the collateral and may pay for the maintenance and preservation
of the collateral. Debtor agrees to reimburse Secured Party on demand for any payment
made, or any expense incurred by Secured Party pursuant 1o the forezoing authorization.

(f) The Debtor shall provide the Secured Party, in writing, quarterly valuation of all
inventory, praducts, stock and leather goods sold, distributed or otherwise transferred by

Security Agreement
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Checker Leather USA, LLC as well as an accounting and valuation of the inventory,
products, § ock and leather goods remaining in the Debtors possession. The quarterly
accounting and vatuation shall include, but is not limited to, inventory, products, stock,
and leather goods purchased from Checker Leather Limited, Inc. The quarterly valuation
shall be prcvided to the Secured Party on or before the fitieenth of the month following

the quarter.

1 DEFAULT. The Debtor shall be in default under this Agreement upon the happening of any
of the following:

(a) misreprosentation in connection with this Agreement on the part of the Debtor.

(b) nonconipliance with or nonperformance of the Debtor’s obligations under the Heads
ot Terms contract or this Agreement.

(¢) if Debtor is involved in any financial difficulty as evidenced by (i) an assignment for
the benefit of creditors, or (i) an attachment or receivership of assets not dissolved within
thirty (30) cays, or (iil) the institution of Bankruptcy proceedings, whether voluntary or
involuntury. which is not dismissed within thirty (30) days from the date on which it is
filed. Upon default and at any time thereafter, Secured Party may declare all obligations
secured hercby immediately due and payable and shall have the remedies of a Secured
Party under the Uniform Commercial Code. Secured Party may require the Debtor to
make it available to Secured Party at a place which is mutually convenient. No waiver by
Secured Party of any default shall operate as a waiver of any other defau!t or of the same
default on a future occasion. This Agreement shail inure to the benefit up and bind the
heirs, execu ors, administrators, successors, and assigns of the partits. This Agreement
shall have tf e effect of an instrument under seal.

4. SUCCESSORS AND ASSIGNESS. This agreement binds and benefits the heirs, successors,
and assignees of the partigs.

5. MODIFICATION. This agreement may be modified only by a written agreement signed by
ali the parties.

6. ENTIRE AGREEMENT. This is the entire agreement between the parties. It replaces and
supersedes any and il oral agreements between the parties, as well as any prior writings.

By:

Autharized Signature > Debtor Authorized Signature of Secured Party
Kathieen McHugh Print Name and Title

Date 2/1/2009 Date / /£

b

Security Agreement
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DEMAND NOTE
$260,000.00 October, =R, 2008
Lynchburg, Virginia

FOR VA _UE RECEIVED, the undersigned promises @ pay i lawful currercy of the

Umited States to 1he order of C. S. HUTTER COMPANY, cio Chuis Hutier, at 1320 Stephenson
Virginia, the prncipal sum of $200,000.00 and 00400 Dallars

Avenue, Lynchburg,
annuin on the unpasd

($200,000.00), witk interest at the rate of Twelve Percent (12%} per
pulance unti! pawl, znd payable ON DEMAND  Asmounis paid hereunder shall be pad first i
payment of intersst which has accrued on the unpaid principal balance apd the residue shal: be

applied to the payment of the principal.

This Dem:md Note 1s secured by a Secunty Agresment of even date from. the wunders; gned
Checker Leather USA, LLC. This Demand Note constitutes collateral for obligations now
outstznding by th nrdersigned, Checker Leather USA, LLC 1o C. . HUTTIER COMPANY,
from tme fo time made by said C. S. HUTTER COMPANY to the

and for advance:
escriibed 1n the aferemeniicned

undersigned, Checker Leather USA, LLC apanst the security d
Securnty Agreswuent; provided, however, the maximum aggregate amount of principal to be

secured 4t any une tme shall not exceed the principal swn hereinabove set forth.

The holder of this Demand Note may, al ils option. without nolice, declare the et
outstanding princiyal balance, and the interest accrued thereon, immediately due and payable,

and all fights and remedies for enforcing the payment or collection shall be cumulaiive and may
be exercised al the same or dyfferept times according to the option of the holder hereof. Failure
to exercise sad option for any one or more of such defaults shzl) not constitute a wajver of the

rights to exercise the same in the event of any subseguent defauit.

r

The makers. sureties, guarantors and endorsers of this Demand Note waive 1he benefit o
the bomestead cxemption and all other exemptons or insolvency laws as to this debr, wajve
demand, protest. presentment apd notce of distonor, and agree 16 pay all cosgs of collection in
the event of aefaull including, but nol limited to, an aworney's fee of 25% of any sum collected

with the aid of an aitomney.

The right is reserved by the maker hereof to prepay at any ticae ail or any patt of the
uppaid pancipal amoun: evidenced by this Demand Note and to stop interest on the pripcipal so

paid.

The repzym:nt of this Demand Note on the terms as set forth herein is personally
guzrantzed oy the ur dersigned, Kathleen McHuzgh.

This Demam! Note is to be constued according to the {aws of the Comunonwedlin of

Virgnua.
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pursuaat to dug company’s authonty,

[N WITNE3S WHEREOF, the maker hereof has, |
Note to be execuled 1n its pame and on its behalf by its duly authonzed

caused this Denwand
member, all a3

For good and va

guarantees 10 the hu
Checker Leather U
This i a guarantes

guarantee. Guarantos will p

Demand Note and 1

as of Tre day and year first above wnten.

Checker Leather USA, LLC

by

Kathleen McHugh,

GUARANTEE BY KATHLEEN MCHUGH

luable consideration the
Mder of this Demand Note ful
SA, LLC’s obligation under s

of payment and performance an

Jated documents without seteff or

exform the obligauons of Che

undetsigned zbsoluiely and uncond:tonally
I and punctual payment and discharge of all of

Demand Note and al related documents.
d aot of collateral. This Js a conuauing
cker Leather 1S4, LLC under this
counterclaim.

McHugh

<ot WML

_KathJeen
F—

[
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THIS SECURITY AGREEMENT, made a5 of m??L_Aday @d—__ 2008, by and
betwezn CHECEER LEATHER USA, LLC, 4/b/a Rowallan and/or Rowallan of Scodand, a

Scuth Cavolira limited Liability Company, (hereinafter "Debtor”) party of the first part, and

C.§ HUTTER COMPANY, a Virgiua Partpership, (hereinafler "Secured Party") party of the

second part,

WITNESSETH:

l. {(srant of Security Interest and Priority. Debtor hergby grants to Secured Party
a secunity inierest ia the collateral hereinafter descnbed to insure the performance by Debtor of
all its obligauons + Secared Party, whether or not evidenced by any note or ofner instrument,
direct or mndirect, absolute or contingent, due or 10 become due. and including without limjtation
all interest, fees. chirges, expenses and attorney's fees relatng to the otligaton hereby secured,
ali of which are seciced equally znd ratably, and including witheut limitation the Demand Note
of ever dae herewitn in the amount of Two Hundred Thousand Dollars ($200,000.00) wgether
with interest as provided thereon executed by the Debtor payable to the Secured Party, a copy of
which 15 attached he eto;, and any and all obligations whatsoever of the Debtor in favor of the
Secured Paity

Z. Collateral! Description. The collateral shall consist of all now gwped and
hereafter acquired and wherever located personal property of Debtor identified below, each
capitahized texmns is defined in Article 9 of the Virginia Uniform Comunercial Code (“UCC™;

{a) All Inventory of Debior, inciuding withcut limutation, supplies, stock in trade,

raw maienals, work in process and all items of persenal propesty held or to be held for sale and
further including items repossessed, in transit, or hereafter acquired (the “inventory");

(b)Y Ali Accounts, including all contract rights,
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(c. All furniture, fixtures, machirery, and Bqupment, together with all WATTIUES,

parts and 100l3 thereof, and all substitutions, addiuons, accessions and replacemients erete now

awped or hereafter acquired,

(d} A1l Deposit Accounls at any £rancia) institution maintained by Secured Party,

(&) All Chattei Paper (whether tangible or electzome);

() All Goods (including but not limited to ali fixeies),

(g) All General Imang:bles, mncludiag dut not limited 1o all Pavraent Intang:bles,

copyrights trademarks now existing or hereinafter acquired, including but not limited to

the Rowalian trademark, patents, tradenames mcluding but not houted to Rowallan

andfor Ro'vallan of Scotland, tax refunds, rights upder equipment lezses, warranlies,

software lizenses, all capital contubutions now or hereafter due or io becoroe due 0

Debios from its members, retumed and unearned insurance premaunis, lax refuncs.

conuracl rig s and causes of action of znv kind and nature;
{r} All Supporting Obligations,;

{1) 211 credits for state and federal Llaxes;

) All Investment Property,

(x) £ 1] Leuers of Credil Rights or Leuers of Credit;

1} #1 Commercial Tort Claims,

(r1) ~'be trade name Rowallan and/or Rowalfan of Scotland;

{n) To the extent not listed above as original collateral, all Proceeds {cash and

non-cash) and Products of the foregong.
3 Obligations. This Secunty Agresment secures the foilowing (ccllectvely, the

“Obligations™):

&
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{i) Debtor's obligations to +he Secured Party under the Demand Nate and any

and 21l obligauons whatsoever of the Debtor i favar of the Secured Party,

(i) all defau)rcosts as defined in paragraph 11 of this Security Agreement,

ent and future Indebiedness and obligations o Secured

iy allof Debtor’s pres

Pariy!

(ivi  the repayment of any amaunts that Secured Party may acvance of spend
‘or the mamntenance Of Preservauon of the Collaterz), and any and ali other expenditures thal

Seeured Party roay make under the provisions of this Securily Agreement of the UCC for the

henefit of Secured Pagty 0T for the benefit of Debtor.

3 Priority of Security Interest, The securty interest grapted hereby is 2 first

prHoOnLY secunty wearest.

4. [ieb.or Authority, Debtor Warranties, and Nofice Debtor  and  its

represeniatives executing this Agreement, warrant and represent that Debtor has the suthornty 42

epter Into Ums Agiecment and that 1t has good title to the ccllateral, free and clear of ail

epcambrances and thal each account consttuting a part of the collateral is a bona fide,

enforeeatle obligetion far goods sold or delivered or services rendered in the ordinary cowse of

busipess without defense oT offset and that jt will promptly give Secured Party notice in wrting

of any axception 1C the forcgoing. Debior covemants, warrants and represents that all of the

jventory, equipzne 1t furniture and fixtures are o be located at 1320 Stephenson Avenus.

Lvnpcaburg, Viginie, Debtor covenaits, warrants and represents that Debtor’s principal place of

business 15 located T 217 Tombee Circle, #41, Pawley's Island. South Cargiina, 29585 Debtor

covenants, walTanls anc represents that it has the risk of loss of tbe Collaterz!. To the extem

%}‘
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Dentor uses the borrowing from the Secured Party 10 purchase Cojlateral, the secunity ierest
described in thi. Security Agreement constiules 4 purchase noney spougily inlerest. This
offect from Debtor to Secused Party

Agreement shall lerminate oply npon written notice 10 such

and satisfaction vf all obligations hereby secured. The partes agree that any notice reguired 0
he act for which notice is given, shall

be given hersuncer 1f mailed five (3) days advance of

constiluie reasonible r.otice.

s perfection of Security Interest. Debtor authorizes Secured Ferty 1o execute on
the Debtot's behalf and 10 file any financing staiement o statements in the name of Checker
Leather USA, L1.C, Rowailan and/or Rowallan of Scotland, describing the Collatzral m 2ny

\ocation deemed aecessary and appropriate by Secured Party. Debtor shall have possession of

the Callateral, ex sept where eapressly otherwise provided in this Security Agreemerl or where

Secured Party chuoses to perfect its security interest by possession 1o addstion to the fiing of a

financimg statemet; and where Collateral is in the possession of 2 third parly, Debtor will join
with Secursd Fartv in notifying the third party of Secured Pariy’s security interest and obaining

the Collaweral for the penefit of

an acknowledgmen from the third party thal 1t is nolding

Secured Party

6 Secured Party Comumunications with Other Parties. Secured Pasty may, in s

discretian, require Drebtor to potify, or itsef ta notify, cither in ils own pame or in he name of

Debtor, all or any of the account Debrars or any person abligated to Debtor for any amounts, of

Secured Party's interest nn all or amy pan of the Coltateral and obtain confirmation of accounts

outstanding or other matlers relating to the Coliatzral and forther to demand, coilect or

COMPIOnSeE any acSount or other obligation constituting a part of the ¢ollateral, bat shall have no
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obligation 1o do so. Debtor appoints Secured Party its attorney in fact 1o perform all acuons

necessary or desirable 1o carry out the intent hereof and ratifies all acts of such attormey in fact.

7 plain accurate and

i

D.bter Record Keeping and Examination. Deblor will mai

complete records relating 1o tne Collateral and will, as reasonably required by Sccured Party,

provida copies o all racords and documents related thereto and permit at ali reasonabie times

examination of st.ch records by Secured Party and its agents.

8 Transactions Lnvelving Collateral,  Deblor agrees, cxcepl wilh prior witen

consent of Secured Party, not Lo sell or otherwise dispose of any itern of Collateral exceptin the
grdinary course o business.

9. Insurapce. Debtor agrees to insure the Collateral against sush risks as may -

customary and reasonably required by Secured Party in an amount 1ot less than the tota)] of the

secured debts here:n mentioned and to mawiar such msurance so long as any part of the

indebledness herety securesd remains unpaid and further © provide Debtor, gvidence of such

insurance showing Debior's intexest as a lien holder with respect to the same.

10 Debtor’s Ownership. Debtor represents that the sole member and owner of

Debtor is Kathleen McHugh and that except with secured parties writien consent there Wil be

ne change 1n memtbership or ownership of Debtor.

11.  Events of Defaait.  The gocurence of any default hereunder, including bui not
limited 1o the evant s outhined herein, shall, at the option of Secured Party, be considered an event
of default under thi: Security Agreement

(1) Any default or Event of Default by Debtor under the Demard Note:

(A
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(ii; Debtor’s fadure to comply with apy of the provisions of, or the

incoectness of any representation or waranty contained in, this Security Agreement, the

Demand Note, @ in any other document relanng to the borrowing of the Debtor from the

Secured Party;

ral, excepl as expressly

i, Transfer or disposigon of any of the Collate

perrnitted by the Securty Agresment;

(iv)  Atlachment, execution or levy on any of the Collateral;

(v) Debror voluntarily or involuntanily becoming subject 0 any proceeding

under the Banxiuplcy Code or any simsilar remedy under state Jaw;

(v1)  Debtor shall have failed 0 comply with any administrative or judicial

proceeding under any federal, state or Jocal laws or ordinances; of

(vit) Secured Party shall receive at any (ime following the closing of the 10an

coptempiated in the Loan Agreement 2 UCC filing report indicating that Secured Party's secusty

Jnterest is ot a first lien security interest.
{viii) Any change of awnership or membershup 1n Debtor.

19. Remedies upon Default. In the event of ap Event of Default, Secured Party, at

11§ option, may declare all oblizations of Debtor 0 Secured Party- 10 be immedarely due and

payable, and Secured Party shall have all nights accorded 2 secured party under the Uniform

Commercial Code then in effect in the Commonwealth of Virginia. Upon an Event of Default,

Secured Party shall dso have the nght o pursue any other remedies legally applicable o it,

inciuding, withoul exception, file suit and obtain judgment, take possession of the Collateral, or

sell, lease or othevw: & dispose of the Collateral at public or private sale ip accordance with the

e,
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s and provisions of the UCC. In such event, Secursd Party shall recover of the Debtor a5 2

term
enses and costs of recovery, including without

part of the colgarions hereby secured, all exp

curred in the protection and enforcement of i3

Lmitation legal vxpenses and attlomey's fees in

nghts.
13. N yn-waiver. No delay or amussion by Secured Party to exercise any might or
remedy accruing upbn any Event of Default shal) impair any right o r2meady of the Secured
Party, waive any defsult ot operate as an accusescence to the Event of Default, or affect any

subszquent defau 1 of the same of of a different naiure.

14, M scellaneous. Any nouces required by this Secunty Agreemest shall be

deemed 1o be delivered when deposited in the United States mejl postage prepaid or when

persanalty delivered.

15 Governing Law. This Secunty Agreementis being executed and deliverad and is

intended to be perrormed in the Commonwealth of Virgi:ua and shall be constnied and enfurced

.y accordance witl the laws of the Commanwealth of Virginia.

1§, Further Assurances. Debtor agrees (o execute any farther documents, and to

lake any further actions, reasonably requested by Secured Party to evidence orf perfect the

secunly mlerest gr inted herein o7 to effectuate the rights granted to Secured Panty herein.

17 Ass goment. Psbror agrees that Secured Party has the fght in iti soie dscretion

1o assign this Secunty Agreement and all other related documents to any other person of enty

18. Teixabursement of Expenses. Deblor agrees to reimburse the Secured Party for

any and all attamey’s fees, filing fees and other costs associated with the preparation of the

documen's with reshect 1o this ransaction and the ¢losing thereot.

7 &,
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IN WITNESS WHEREQF, Debtor and Secured Party have, pursuant o due authority,

caused Uus Secwity Agreement o be executed 1n their names and on therr behalves by its duly
autherized officers, all as of this day and year first above written.

DEBTOR:
CHECEKEER LEATHER USA, LLC

5y 71

Name: Kathleen McH
Title: Member

SECURED PARTY:
C.S. HUTTER COMPANY

o LA, TP sant

Its Partner

Reviged 1072720038

Sy
(I
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