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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial No. 85178395: BOONVILLE CIDER HOUSE BITE
HARD CIDER,

Published in the Official Gazette on April 26, 201 1, in International Class 33

ANDERSON VALLEY ACQUISITION
COMPANY, LLC,

Opposer,

Opposition No. 91201070

MATTHEW HARNDEN & ROGER
SCOMMEGNA

)
)
)
)
)
)
)
)
)
Applicants )

OPPOSER’S RESPONSE TO APPLICANTS’ MOTION FOR SUMMARY JUDGMENT

Opposer, Anderson Valley Aequisition Company, LLC (“Opposer™), by its attorneys,
Leavens, Strand, Glover & Adler, LLC, responds to the Motion filed by Matthew Harnden and
Roger Scommegna (“Applicants”) for Summary Judgment (“Applicants” Motion™). In support

thereof, Opposer states as follows:

I INTRODUCTION

On August 10, 2011, Opposer filed an Opposition to Applicants’ trademark application
for BOONVILLE CIDER HOUSE BITE HARD CIDER, Serial No. 85178395, for “Hard Cider”
in International Class 033 (“Applicants’ Mark™). In support of the Opposition, Opposer cited its
registered trademark, THE LEGENDARY BOONVILLE BEER, Registration No. 3801569, for
“Beer, ale, lager, stout and porter; Malt liquor” in International class 032 (“Opposer’s Registered

Mark™), and Opposer’s common law rights in the mark BOONVILLE. (Opposition, paras. 7, 10)



Opposer now responds to Applicants’ Motion and points out the existence of multiple

genuine issues of material fact, which defeat Applicants’ Motion.

II. SUMMARY JUDGMENT STANDARD

A motion for summary judgment shall be denied if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there exists
a genuine issue as to any material fact. TBMP §528.01. A fact is material if it “may affect the
decision, whereby the finding of that fact is relevant and necessary to the proceedings.” Id.

To establish the existence of disputed facts requiring trial, the nonmoving party “must
point to an evidentiary conflict created on the record at least by a counterstatement of facts set
forth in detail in an affidavit by a knowledgeable affiant.” Octocom Systems Inc. v. Houston
Computer Services Inc., 918 F.2d 937, 16 USPQ2d 1783, 1786 (Fed. Cir. 1990). The record
must be viewed in the light most favorable to the party opposing the motion. Id. The evidence
submitted by the nonmovant is to be believed and all justifiable inferences drawn in its favor.
Opryland USA Inc. v. The Great American Music Show Inc., 970 F.2d 847, 23 USPQ2d 1471,
1472 (Fed. Cir. 1992).

“Courts often deny a motion for summary judgment on the ground that the existence or
nonexistence of secondary meaning can only be determined at a full fact-finding trial.” 6
McCarthy on Trademarks and Unfair Competition §32:119 (4™ éd.).

IIIl. MATERIAL ISSUES OF FACT

Applicants’ Motion should be denied because the pleadings, discovery, and affidavits
show the existence of genuine issues of material fact, including: (1) whether the term
BOONVILLE has acquired distinctiveness such that consumers associate BOONVILLE with

Opposer or products originating from Opposer; and (2) whether a likelihood of consumer



confusion exists between the marks, which determination must consider: (a) the similarity of

hard cider and beer; and (b) and the similarity between the Applicants” Mark on the one hand

and Opposer’s Registered mark and BOONVILLE on the other. Due to the existence of these
genuine issues of material fact, Applicants’ Motion should be denied.

A. WHETHER CONSUMERS ASSOCIATE “BOONVILLE” WITH OPPOSER

A genuine issue of material fact exists surrounding whether BOONVILLE has acquired
distinctiveness. (Opposition, paras. 7 and 10) No disclaimer shall prejudice or affect an
applicant’s or registrant’s rights then existing or thereafter arising in the disclaimed matter, or his
right of registration on another application if the disclaimed matter be or shall have become
distinctive of his goods or services. 15 U.S.C. §1056(b).

Regardless of whether a mark was at one time descriptive, geographically descriptive
marks attain secondary meaning when a mark no longer causes the public to associate the goods
with a particular place, but to associate the goods with a particular source. Burke-Parsons-
Bowlby Corp. v. Appalachian Log Homes, 871 F.2d 590, 595 (6th Cir.1989).

The establishment of secondary meaning in a word is an issue of fact. Volkswagenwerk
Aktiengesellschaft v. Wheeler, 814 F.2d 812, 816, 2 U.S.P.Q.2d 1264, 1266 (1st Cir. 1987).
Evidence of continuous and substantial use of the mark in commerce supports a finding of
acquired distinctiveness. Levi Strauss & Co. v. Genesco, Inc., 742 F.2d 1401, 222 USPQ 939,
942 (Fed. Cir. 1984). Factors to consider include: (1) the length and manner of use of the mark;
(2) the nature and extent of advertising and promotion of the mark; and (3) the efforts made in

the direction of promoting a conscious connection, in the public’s mind, between the name or

mark and a particular product or venture. Id.



L. Opposer Asserts that BOONVILLE has Acquired Distinctiveness

Consumers associate Opposer with alcoholic beverages marketed and sold under the
name or mark BOONVILLE. (Opposition, para. 10) BOONVILLE has acquired distinctiveness
because Opposer has continuously used the term BOONVILLE since it began doing business in
1987, and has expended significant time, money and resources to associate the term BOONVILLE
with its products and company. (Aff. of White, para. 3)

a. Opposer has used BOONVILLE since 1987

The first factor in support of BOONVILLE acquiring distinctiveness is the length of
Opposer’s use of the term. On December 26, 1987, Opposer began to use and has since
continuously used the mark THE LEGENDARY BOONVILLE BEER ANDERSON VALLEY
BREWING CO. in commerce in connection with its beer products. (Aff. of White, para. 4) Also
beginning on December 26, 1987, Opposer began to use and has since continuously used the mark
THE LEGENDARY BOONVILLE BEER in connection with its beer, ale, lager, stout, porter and
malt liquor products including on labels on bottles, cans, and packaging (Aff. of White, para. 5)

On September 5, 1989, Opposer applied to register its mark THE LEGENDARY
BOONVILLE BEER ANDERSON VALLEY BREWING CO. in the United States Patent &
Trademark Office, which application matured to registration on December 18, 1990, Registration
No. 1628521, International Class 032, for “Beer.” This registration persisted until December 29,
2001, when the registration was cancelled for failure to file the Section 8 Affidavit, but Opposer
never stopped using the mark. (Aff. of White, para. 6)

On January 31, 2008, Opposer filed its application to register its mark THE
LEGENDARY BOONVILLE BEER, which application matured to registration on June 15,

2010. The date of first use of the mark was December 26, 1987. (Aff. of White, para. 7)



On April 24, 1995, Opposer created the domain name www.avbc.com to advertise,
promote, and sell Opposer’s goods. (Aff. of White, para. 8) From May 1, 2011 through May 30,
2012, over one-hundred thousand (100,000) people accessed Opposer’s web site. (Aff. of White,
para. 8) The web site features Opposer’s products and events that are marketed under or in
association with the mark THE LEGENDARY BOONVILLE BEER and BOONVILLE. (Aff.
of White, para. 8)

As of the date of this filing, Opposer sells the following beer products displaying use of the
mark THE LEGENDARY BOONVILLE BEER: Boont Amber Ale; Hop Ottin’ India Pale Ale;
Summer Solstice Seasonal Ale; Winter Solstice Seasonal Ale; Barney Flats Oatmeal Stout; Poleeko
Gold Pale Ale; Boont ESB; and Imperial India Pale Ale. (Aff. of White, para. 10)

Opposer sells beer under or in association with the mark THE LEGENDARY
BOONVILLE BEER and BOONVILLE in twenty-nine (29) states, including: California;
Oregon; Washington; Hawaii; Arizona; Nevada; Idaho; New Mexico; Texas; Colorado; Kansas;
Oklahoma; Utah; Illinois; Kentucky; Ohio; Michigan; Alabama; Georgia; South Carolina;
Florida; North Carolina; Virginia; Maryland; Pennsylvania; New Jersey; New York; Washington
D.C.; and Massachusetts. (Aff. of White, para. 9)

b. Opposer Substantially Advertises and Promotes BOONVILLE

The second factor in support of BOONVILLE acquiring distinctiveness is Opposer’s
substantial advertisement and promotion of BOONVILLE. From 1990 to 201 1, Opposer spent
over seven million, seven-hundred thousand dollars ($7,700,00.00) in advertising and promoting

its goods under the mark THE LEGENDARY BOONVILLE BEER and associating its beer with

the term BOONVILLE. (Aff. of White, para. 12).



For example, from April 1997 to the present, Opposer has organized, advertised,
promoted and hosted the annual BOONVILLE BEER FESTIVAL, an open air festival which is
located at the Mendocino County fairgrounds (“Boonville Festival”). (Aff. of White, para. 13)
The Boonville Festival promotes and sells Opposer’s goods. (Aff. of White, para. 10) In 1997,
the Boonville Festival was attended by one-thousand (1,000) people from five (5) states. (Aff. of
White, para. 13) The number of attendees increased to five-thousand (5,000) people from twenty
(20) states in 2012. (Aff. of White, para 13). The increase in attendees to the Boonville Festival
is demonstrative of the impact Opposer’s advertisements have on the association between
BOONVILLE and Opposer’s beer.

Furthermore, Opposer has sought to associate its products with the term BOONVILLE

through print advertisements. (Aff. of White, para. 14) Among such print advertisements are the
following: from 1998 to the present, Opposer has advertised in the Mendocino Traveler’s Guide
— a print magazine with over 165,000 magazines distributed annually (Aff. of White, para.
14(a)); from 2002 to the present, Opposer has advertised in the Celebrator — a beer news
magazine with a national and Internet presence (Aff. of White, para. 14(b)); from 2004 to the
present, Opposer has advertised in Real Estate Magazine — a magazine with national distribution
of 75,000 copies annually (Aff. of White, para. 14(c)); from 2007 to the present, Opposer has
advertised in the San Francisco Bay Guardian (Aff. of White, para. 14(d)); and from 2009 to the
present, Opposer has advertised in the Northwest Brewing News — a print and Internet based
newspaper presenting beer news related to the northwest region of the United States. (Aff. of
White, pafa. 14(e))

In addition to advertisements, Opposer is featured in the nationally sold board game,

Brew-opoly, which is a property game that allows players to own and trade their favorite brands



of beer. (Aff. of White, para. 16) The game piece for Anderson Valley states, “Anderson Valley
Brewing Company has been carefully brewing their award winning ‘Boonville Beers’ since
1987.” (Aff. of White, para. 16)

The success of Opposer’s efforts to market its beer under or in association with its mark
THE LEGENDARY BOONVILLE BEER and BOONVILLE is reflected in the fact that from
1990 to 2011, Opposer generated over eighty-seven million, five-hundred thousand dollars
($87,500,000.00) in revenue from sales of beer under or in association with the mark THE
LEGENDARY BOONVILLE BEER. (Aff. of White, para. 11)

c. Actual Purchasers of Opposer’s Beer Associate BOONVILLE with Opposer

The third factor supporting BOONVILLE acquiring distinctiveness is the association
actual purchasers of Opposer’s beer make between BOONVILLE and Opposer. (Affidavit of
Trey White, para. 17). Over the years, Opposer has received telephone calls and email messages
from consumers requesting “Boonville Beer” for events. (Affidavit of White, para. 15) These
requests illustrate the product-source relationship consumers make between BOONVILLE and
Opposer.

Furthermore, Opposer filed four trademark applications on April 4, 2011 for the design
mark ANDERSON VALLEY BREWING COMPANY BOONVILLE CALIFORNIA. All four
applications matured to registration on May 29, 2012, including Registration No. 4, 148,808,
which is for “Beer, Ale, Porter and Stout” in International Class 032 and recites a date of first use
of January 1, 2001. The registration is attached hereto as Exhibit 1. None of Opposer’s
registered trademarks disclaim BOONVILLE. The lack of disclaimer supports the contention

that BOONVILLE has a secondary meaning separate and apart from geography.



2 Applicants Argue Opposer Uses BOONVILLE Descriptively

In contrast, Applicants argue that Opposer uses BOONVILLE descriptively and that the
general public associates BOONVILLE with geographic descriptiveness. (Applicants’ Motion at
10) Applicants’ contention creates a genuine issue of material fact, which should cause
Applicants’ Motion to be denied.

In support of their position, Applicants rely upon the Declaration of Roger Scommegna
as well as Exhibits A and B to the Declaration of Adam Brookman. The Declaration of Roger
Scommegna states, “[m]ost of the products I have seen, include one or more references to
Boonville as a location of the brewery or one or more of its ingredients.” (Decl. of Scommegna,
para. 7) To support his allegation, a series of photographs of Opposer’s beer products are
attached as Exhibit B to the Declaration. Curiously, none of the photographs accurately depict
Opposer’s beer products, but instead deceptively obscure Opposer’s use of the mark THE
LEGENDARY BOONVILLE BEER. The images attached to the Declaration of Scommegna

are in direct contrast to those attached to the Affidavit of Trey White, as Exhibits B1-B6.

Therefore, the genuine issue of material fact surrounding whether Opposer’s use of
BOONVILLE is descriptive is sufficient to defeat Applicants’ Motion.

Next, Applicants cite to Exhibit A of the Declaration of Adam Brookman to assert that
consumers associate Opposer’s use of BOONVILLE as geographically descriptive. Exhibit A is
an Esquire Magazine article, entitled “Ten Canned Beers to Drink Now.” Yet, the description of
five of the ten beers listed in the magazine relay to the reader the location of the brewery
responsible for the canned beer — a journalistic choice that has no bearing on the public’s

perception of Opposer’s Registered Mark. Nevertheless, Applicants’ contention is contrary to



Opposer’s allegation that BOONVILLE has acquired secondary meaning. (Aff. of White, para.
17)

Therefore, a genuine issue of material fact exists as to whether consumers associate
BOONVILLE with Opposer. Opposer states that it has rights in and to BOONVILLE and that
BOONVILLE has acquired secondary meaning. On the contrary, Applicants allege that Opposer

lacks rights in and to BOONVILLE and that BOONVILLE is geographically descriptive. Due to

these material facts at issue, Applicants’ Motion should be denied.

B. WHETHER THERE IS A LIKELIHOOD OF CONFUSION

Next, two genuine issues of material fact exist surrounding whether there is a likelihood
of confusion between Applicants’ Mark on the one hand and Opposer’s Registered Mark and
BOONVILLE on the other. The first issue is whether beer and hard cider are similar. The
second issue is whether the commercial impression of Appicants’ Mark is similar to that of
Opposer’s Registered Mark. Where a genuine issue of material fact exists as to the relatedness
of the parties’ goods and the commercial impressions of the parties’ marks, summary judgment
is not appropriate. Drive Trademark Holdings LP v. Inofin, 83 USPQ2d 1433, 2007 WL 616039

(TTAB 2007).

] Beer is Similar to Hard Cider

A genuine issue of material fact exists as to whether Beer is similar to Hard Cider. It is
not necessary that the respective goods and services be identical or even competitive to support a
finding of likelihood of confusion. Apple Computer v. TVNet.Net, Inc., 90 U.S.P.Q.2d 1393,
1397 (TTAB 2007). It is sufficient that the goods are related such that they would be likely to be

encountered by the same persons in situations that would give rise to a mistaken belief that they



originate from or are in some way associated with the same source or that there is an association
or connection between the sources of the respective services. See In re Martin's F. amous Pastry
Shoppe, Inc., 748 F.2d 1565, 223 USPQ 1289, 1290 (Fed. Cir. 1984).

Copies of use-based, third-party registrations may serve to suggest that the goods are of a
type which may emanate from a single source. See In re Albert Trostel & Sons Co., 29 USPQ2d
1783, 1785 (TTAB 1993).

a. Applicants Allege Beer and Hard Cider are Not Similar

Applicants allege that the goods are not similar because they are registered in different
international classes in the U.S. Patent & Trademark Office, and that they only “occasionally
originate from the same producer” (Applicants’ Motion at 13)

b. Opposer Asserts that Beer and Hard Cider are Similar

Conversely, Opposer adamantly contends that beer and hard cider are goods that are so
related that they will likely be encountered by the same persons in situations that would give rise
to a mistaken belief that they originate from or are in some way associated with the same source.
First, beer and hard cider are similarly fermented, alcoholic beverages, so it is common for a
company that manufactures and sells beer to also manufacture and sell hard cider. (Aff. of
White, para. 19) For example, the Boston Beer Company manufactures and sells Sam Adams
beers as well as Hard Core Cider and Angry Orchard Cider. (Aff. of White, para. 19)

Second, the majority of distributors sell both hard cider and beer. (Aff. of White, para.
20) For example, all of the Opposer’s distributors located in the state of California distribute
both beer and hard cider. (Aff. of White, para. 20) Third, hard cider is commonly sold in the
same manner as beer, including in individual serving-size containers, six-packs, in coolers next

to beer, and by means of taps in bars alongside taps for beer. (Aff. of White, para. 21)
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Fourth, hard cider is often analyzed and discussed in beer trade journals. (Aff. of White,
para. 23) Fifth, consumers of beer and hard cider may purchase multiple alcoholic beverages
during the course of one evening, and due to the alcohol content of the beverages the consumers
may lose their sensory capability to distinguish between beer and hard cider.

Additionally, multiple third-parties have registered trademarks for both beer and hard
cider. These third-party registrations serve to suggest that beer and hard cider are the types of
goods that emanate from the same source. Third-party registrations are attached hereto as Group
Exhibit 2.

Therefore, a genuine issue of material fact exists as to whether beer is similar to hard
cider. As a result, Applicants’ Motion should be denied.

2. Similarity of Commercial Impression

Furthermore, there is a genuine issue of material fact as to the commercial impression of
Applicants’ Mark on the one hand and Opposer’s Registered Mark and BOONVILLE on the
other. Applicants contend that the marks are dissimilar in meaning and appearance because: (1)
BOONVILLE is disclaimed; and (2) the “aural and visual differences” between the marks
present entirely different commercial impressions. (Applicants’ Motion at 14)

Applicants’ contention that there is no likelihood of confusion because “BOONVILLE”
is disclaimed from Opposer’s Registered Mark (Applicants” Motion at 14) is not dispositive of
Opposer’s claim. It is well settled that disclaimed matter still forms a part of the mark and cannot
be ignored in determining a likelihood of confusion. See In re National Data Corp., 753 F2d
1056, 224 USPQ 749, 751 (Fed. Cir. 1985) (The technicality of a disclaimer in National's
application to register its mark has no legal effect on the issue of likelihood of confusion. The

public is unaware of what words have been disclaimed...”). Furthermore, “public perception of

11



the various marks is a material fact, for findings on this question can affect the determination of
likelihood of confusion.” Opryland US4, Inc. 970 F.2d at 852,23 U.S.P.Q.2d at 1474.

Presently, the public is unaware that BOONVILLE was disclaimed in the registration for
the mark THE LEGENDARY BOONVILLE BEER. As a result, the likelihood of confusion
analysis must take into consideration the entire mark, including the disclaimed terms.

Accordingly, Opposer asserts that Applicants® Mark creates a similar commercial
impression to Opposer’s Registered Mark and BOONVILLE. First, Opposer’s Registered Mark,
THE LEGENDARY BOONVILLE BEER, consists of the term “Legendary” which means
“Well-Known, Famous.” See Merriam-Webster Online, http://www.merriam-
webster.com/dictionary/legendary, last visited June 3, 2012. The mark THE LEGENDARY
BOONVILLE BEER has relayed to consumers for over twenty-five (25) years that Opposer is
the well-known, famous, BOONVILLE beer. Consumers will not know that Applicants’ hard
cider is not affiliated with Opposer’s well-known, famous, BOONVILLE beer. Instead,
consumers will likely be confused as the source of Applicants’ goods.

Additionally, the Board should not be misled to consider Applicants’ Mark only in its
printed or typewritten form, with all the characters being equal height. When a drawing in an
application shows the mark typed, that means the depiction of the mark is not limited to any
special form. Phillips Petroleum Company v. C.J. Webb, Inc., 442 F.2d 1376, 1378, 58 C.CP.A.
1255, 1258 (1971) (holding that the specimen of use should be considered when determining the
likelihood of confusion between the marks).

Although Applicants have not yet submitted a specimen of use, they presented the below
image as the “intended use of the mark” (Applicants’ Motion at 10) — such evidence should be

viewed in the light most favorable to the nonmovant.
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APPLICANTS’ MARK OPPOSER’S MARK

BOONVILLE

IR HOUSE# 1o o

The marks incorporate strikingly similar, if not identical color combinations. Applicants’
Mark utilizes red, brown, yellow and beige in hues that match Opposer’s Registered Mark. The
nearly identical manifestations of the Marks will likely cause consumer confusion as to the
source of the goods. Particularly in light of Opposer’s twenty-five (25) year continuous use of
the mark.

Therefore, there is a genuine issue of material fact as to whether there is a likelihood of
confusion between Applicants’ Mark on the one hand and Opposer’s Registered Mark and
BOONVILLE on the other. Due to this issue of fact, Applicants’ Motion should be denied.

IV.  CONCLUSION

Applicants’ Motion for Summary Judgment should be denied the pleadings, discovery,
and affidavits presented by Applicants and Opposer, which create genuine issues of material
fact, including: (1) whether the term BOONVILLE has acquired distinctiveness such that

consumers associate BOONVILLE with products originating from Opposer; and (2) whether a

13



likelihood of consumer confusion exists between the marks. For the foregoing reasons, Opposer

respectfully requests the Board deny Applicants’ Motion.

DATED: June 4, 2012
Respectfully submitted,

Leavens, Strand, Glover & Adler, LLC

By: /Thomas R. Leavens/
Thomas R. Leavens
203 N. LaSalle Street, Suite 2550

Chicago, IL 60601
(312) 488-4170

Attorneys for Opposer
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B nited

States of Ay,

Enited States Patent and Trademark Office a

Reg. No. 4,148,808
Registered May 29,2012
Int. Cl.: 32

TRADEMARK
PRINCIPAL REGISTER

Director of the United States Patent and Irademark Office

ANDERSON VALLEY ACQUISITION COMPANY, LLC (CALIFORNIA LIMITED LIABILITY
COMPANY), DBA ANDERSON VALLEY BREWING COMPANY

17700 HIGHWAY 253

BOONVILLE. CA 95415

FOR: BEER. ALE, PORTER AND STOUT, IN CLASS 32 (U.S. CLS. 45, 46 AND 48).
FIRST USE 1-1-2001; IN COMMERCE 1-1-2001.

NO CLAIM IS MADE TO THE EXCLUSIVE RIGHT TO USE "BREWING COMPANY". APART
FROM THE MARK AS SHOWN.

THE COLOR(S) BROWN, LIGHT BROWN, BLUE. WHITE, BLACK, LIGHT AND DARK
GREEN IS/ARE CLAIMED AS A FEATURE OF THE MARK.

THE MARK CONSISTS OF A BROWN BEAR WITH LIGHT BROWN ANTLERS IN A LIGHT
BROWN OVAL, DRINKING FROM A BLUE LAKE WHICH CONTAINS A REFLECTION OF
THE BEAR. THE COLOR OF THE REFLECTION OF THE BEAR IS BROWN. ABOVE AND
BEHIND THE BEAR IS SCENERY OF BROWN AND GREEN MOUNTAINS FEATURING
GREEN TREES, GRASS AND BUSHES, AND BLUE SKY AND WHITE CLOUDS. TWO
BROWN STICKS SURROUNDING THE OVAL ARE COVERED IN LIGHT AND DARK
GREEN VINES THAT ENCIRCLE THE OVAL, WHICH IS OUTLINED IN BROWN. AT EACH
END OF THE OVAL THERE ARE TWO GRAIN STALKS IN LIGHT AND DARK BROWN.
THE TOP OF THE OVAL HAS THE WORDS "ANDERSON VALLEY" IN BLACK. THE
MIDDLE OF THE OVAL HAS THE WORDS "BOONVILLE" AND "CALIFORNIA' IN BLACK.
THE BOTTOM OF THE OVAL HAS THE WORDS "BREWING COMPANY" IN BLACK.

SEC. 2(F) AS TO "ANDERSON VALLEY BOONEVILLE CALIFORNIA".
SER. NO. 85-287,256, FILED 4-5-2011.

SUSAN LESLIE DUBOIS, EXAMINING ATTORNEY

EXHIBIT

F L
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SEREBROFF

Word Mark  SEREBROFF
Translations The wording "SEREBROFF" has no meaning in a foreign language.

Goods and  IC 032. US 045 046 048. G & S: Non-alcoholic aperitifs; Aerated water; Lithia water; Mineral water;

Services Seltzer water; Soda water; Table waters; Non-alcoholic cocktails; Lemonades: Peanut milk as a soft
drink; Isotonic beverages; Whey beverages; Non-alcoholic fruit juice beverages; Milk of almonds for
beverage; Non-alcoholic fruit nectars; Beer; Ginger ale; Ginger beer; Malt beer: Powders for
effervescing beverages, namely, soft drinks; Sarsaparilla ; Syrups for lemonade; Syrups for
beverages; Tomato juice; Non-alcoholic fruit cider; Vegetable juices; Fruit juices; Preparations for
making aerated water; Preparations for making liqueurs, namely, essences used in the preparation of
liqueurs; Preparations for making mineral water; Preparations for making beverages, namely, soft
drinks; Must; Unfermented grape must; Beer wort; Malt wort: Pastilles for effervescing beverages,
namely, soft drinks; Sherbets; Non-alcoholic fruit extracts used in the preparation of beverages;
Extracts of hops for making beer; Essences for making non-alcoholic beverages

IC 033. US 047 049. G & S: Aperitifs; Arak; Brandy; Wine; Piguette in the nature of wines; Whiskey;
Anisette; Kirsch; Vodka; Gin; Digesters in the nature of liqueurs and spirits; Cocktails, namely,
prepared alcoholic cocktail; Anise; Curacao; Liqueurs; Alcoholic beverages, except beer; Alcoholic
beverages containing fruit; Spirits; Distilled beverages, namely, distilled spirits; Hydromel; Peppermint
liqueurs; Alcoholic bitters; Rum; Sake; Hard cider; Perry; Distilled spirits of rice; Alcoholic extracts;
Alcoholic fruit extracts; Alcoholic essences

Standard

Characters

S EXHIBIT
Mark Drawing

Mark (4) STANDARD CHARACTER MARK § Group 2
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Serial

Nirhbsar 85235919

Filing Date  February 7, 2011

Current Filing

Basis e

Original :

Filing Basis 1RAdE

Published for

Opposition August 30, 2011

Registration

Numbar 4055422

Registration November 15, 2011

Date :

Owner (REGISTRANT) Serebroff Ltd. CORPORATION RUSSIAN FED. 17, 7-a, ul. Slavyanskaya Belgorod

the Belgorod Region RUSSIAN FED. 308036

AHOMOROE | sron = Abelsian

Record

Type of Mark TRADEMARK
Register PRINCIPAL
Live/Dead

Indicator LIVE

| .HOME | SITE INDEX| SEARCH |

eBUSINESS | HELP | PRIVACY POLICY
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N

Goods and  IC 032. US 045 046 048. G & S: BEER; FRUIT BEER; ALE; BITTER BEER: LAGER: STOUT;

Services PORTER; SHANDY; MINERAL WATER; FRUIT FLAVORED BEER; VEGETABLE FLAVORED
BEER,; APPLE BEER; AERATED WATER; FRUIT FLAVORED DRINKS FRUIT JUICES;
VEGETABLE FLAVORED DRINKS; VEGETABLE JUICES; CORDIALS:; NON-ALCOHOLIC

MIXTURES, NAMELY, BEER, FRUIT BEER, FRUIT FLAVORED BEER; PREPARATIONS FOR
MAKING ANY OF THE AFORESAID

IC 033. US 047 049. G & S: ALCOHOLIC BEVERAGES EXCEPT BEER; HARD CIDER: PERRY:
WINES; SPIRITS; LIQUEURS; PREPARED ALCOHOLIC COCKTAILS:; ALCOHOLIC EXTRACTS
ALCOHOLIC ESSENCES; ALCOHOLIC CARBONATE BEVERAGES EXCEPT BEER: ALCOHOLIC
BEVERAGES CONTAINING FRUIT, FRUIT JUICE AND FRUIT ESSENCES: ALCOHOLIC
BEVERAGES CONTAINING VEGETABLES VEGETABLE JUICE AND VEGETABLE ESSENCE;
ALCOHOLIC COCKTAIL MIXTURES CONTAINING ANY OF THE AFORESAID: ALCOHOLIC
PREPARATIONS FOR MAKING ANY OF THE AFORESAID

Mark Drawing
Code (2) DESIGN ONLY

Design 07.09.06 - Arches
Search Code 26.11.21 - Rectangles that are completely or partially shaded
26.17.09 - Bands, curved; Bars, curved; Curved line(s), band(s) or bar(s); Lines, curved

Serial 85041555

Number
Filing Date  May 18, 2010

Current Filing
Basis e
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Original
Filing Basis
Published for
Opposition
Registration
Number

Registration
Date

Owner

Attorney of
Record

Priority Date

Description
of Mark

Type of Mark
Register

Live/Dead
Indicator

e e

| Nexr List § FirsT Doc | 1

1B;44D
August 23, 2011
4051585

November 8, 2011

(REGISTRANT) Heineken Brouwerijen B.V. private limited company NETHERLANDS Tweede
Weteringplantsoen 21 Amsterdam NETHERLANDS 1017ZD

Baila H. Celedonia

March 18, 2010

Color is not claimed as a feature of the mark. The mark consists of fanciful arches on a square
background.

TRADEMARK
PRINCIPAL

LIVE
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DESPERADOS MAS

Word Mark DESPERADOS MAS
Translations  The foreign wording MAS in the mark translates into English as plus.

Goods and IC 032. US 045 046 048. G & S: Beers; mineral and carbonated waters; lemonades, soft drinks: non-alcoholic

Services beverages made with malt; non-alcoholic beverages, namely carbonated beverages, non-alcoholic cider, ginger
ale, non-alcoholic ginger beer, non-alcoholic malt beer, sarsaparilla, seltzer water and preparations for making
beverages, namely pastilles for effervescing non-alcoholic beverages, powders for effervescing non-alcoholic
beverages, essences for making non-alcoholic beverages, unfermented grape must, extracts of hops for making
beer; non-alcoholic aperitifs and cocktails; fruit beverages and fruit juices; fruit nectars; non-alcoholic fruit extracts
used in the preparation of beverages; vegetable juices; sorbet drinks; syrups for beverages; isotonic beverages

IC 033. US 047 049. G & S: Alcoholic beverages, namely alcoholic beverages of fruit, excluding wine and eaux-
de-vie, alcoholic malt coolers, alcoholic punch; distilled spirits excluding eaux-de-vie; alcoholic essences and
extracts; local wines; wines with appellation of origin; mulled local wines or of appellation of origin; aperitifs;
prepared alcoholic cocktails; liqueurs; alcoholic bitters; anise; brandy spirits: digestifs, namely armagnac, cognac
and gin; appellation of origin eaux-de-vie; flavored sparkling alcoholic beverages, namely alcoholic beverages
made of malt and flavored with Tequila and lemon; hard cider; alcoholic beverages containing fruit, excluding wine
and eaux-de-vie; alcoholic fruit extracts; beverages containing mixtures of beer or lemonade and strong alcohols;
alcoholic carbonates; beverages made with strong alcohols, namely beverages made with malt and Tequila

Standard

Characters

Claimed

"c"z;'; Drawing ;) STANDARD CHARACTER MARK

Serial Number 79020797
Filing Date September 27, 2005
Current Filing

Basis 66A

Original Filing 56A EXHIBIT
Basis § (Tm 2-
Published for ‘
Opposition July 31, 2007 “’P‘_ 5

http://tess2.uspto.gov/bin/showfield?f=doc&state=4006:728¢t8.2.176 11/28/2011
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3312744
0876646

October 16, 2007

(REGISTRANT) BRASSERIE FISCHER Société Anonyme FRANCE 7, route de Bischwiller F-67300
SCHILTIGHEIM FRANCE

(LAST LISTED OWNER) HEINEKEN ENTREPRISE Société par Actions Simplifiée FRANCE 19 rue des Deux
Gares F-92500 RUEIL MALMAISON FRANCE

William H Holt

2471911;2705691

TRADEMARK
PRINCIPAL

LIVE
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UNTAMED

IC 032. US 045 046 048. G & S: Beers; mineral and aerated waters; cola; soft drinks, namely, pop,
lemonade, carbonated soft drinks, low calorie soft drinks, non-carbonated soft drinks, fruit drinks
and fruit juices; syrups and other preparations for making beers, mineral and aerated waters, cola
and soft drinks, namely, pop, lemonade, carbonated soft drinks, low calorie soft drinks, non-
carbonated soft drinks, fruit drinks and fruit juices

IC 033. US 047 049. G & S: Alcoholic beverages, namely, wine, rum; gin, vodka, whiskey,
bourbon, cachaga, tequila, mescal, alcoholic bitters, brandy, hard cider, distilled spirits, distilled
liqueur, alcoholic aperitif bitters, aperitif wines, aperitifs with a distilled alcoholic liqueur base,
aperitifs with a wine base, sake and prepared alcoholic cocktails

(5) WORDS, LETTERS, AND/OR NUMBERS IN STYLIZED FORM

79074079
August 19, 2009

66A
66A
July 19, 2011

4033239

1016535

October 4, 2011

(REGISTRANT) Lodestar Anstalt CORPORATION LIECHTENSTEIN Lova-Center P.O. Box 1150

11/28/2011
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FL-9490 Vaduz LIECHTENSTEIN

Attorney of
Record

Priority Date July 16, 2009
Description of

David A. Plumley

Mark Color is not claimed as a feature of the mark.
Type of Mark TRADEMARK

Register PRINCIPAL

Live/Dead

Indicator LIVE

szvum"»

Nmusr F}Rsﬂ)oc PREvDoc NExTDoc 7

|.HOME | SITE INDEX| SEARCH | eBUSINESS | HELP | PRIVACY POLICY

http://tess2.uspto.gov/bin/showfield?f=doc&state=4006:728¢t8.2.186 11/28/2011



Trademark Electronic Search System (TESS)

Trademark

Page 1 of 2

| S¢ | FAQ | Glossary | Guides | Cantacis | i

s > Trademark Electronic Search System (TESS)

TESS was last updated on Mon Nov 28 04:35:46 EST 2011

meusr' F}RSTDoc

'ansvDoc; NEKTD°¢ |

Logout | Please logout when you are done to release system resources allocated for you.

Start List At:

TARR. Status ASSIGH Status TTAB Status VG PN the
i el & 1\4

Record 124 out of 917

OR Jump to record:

"Back" button of the internet

Browser to return to TESS)

Eﬁ;gnia

Word Mark
Translations

Goods and
Services

Mark Drawing
Code

Design Search
Code

Serial Number
Filing Date
Current Filing
Basis

Original Filing
Basis

http://tess2.uspto.gov/bin/showfield?f=doc&state=4006:728¢18.2.124

D'SPAGNIA
The wording "D'Spagnia" has no meaning in a foreign language.

IC 032. US 045 046 048. G & S: Beer; Sweet cider. FIRST USE: 20060131. FIRST USE IN
COMMERCE: 20060131

IC 033. US 047 049. G & S: Hard cider; Sangria; Wine. FIRST USE: 20080619. FIRST USE IN
COMMERCE: 20080619

(3) DESIGN PLUS WORDS, LETTERS, AND/OR NUMBERS

01.05.04 - Sun with rays but neither partially exposed nor with facial features

02.03.02 - Silhouettes of women; Women depicted as shadows or silhouettes of women
02.03.13 - Cowgirl; Folk costumes (women wearing); Gypsies (women); Nuns; Women, other
women wearing folk, historical or cowgirl costumes, including gypsies; nuns

02.03.16 - Hats (women wearing); Women wearing hats

02.03.22 - Busts of women in profile; Heads of women in profile; Portraiture of women in profile;
Women - head, portraiture or busts in profile

26.01.21 - Circles that are totally or partially shaded.

26.11.02 - Plain single line rectangles; Rectangles (single line)

85092455

July 26, 2010
1A EXHIBIT

: | b
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Published for January 4, 2011

Opposition

Registration

Mirbar 3934483

Registration

Date March 22, 2011

Owner (REGISTRANT) DM Enterprises & Distributors, Inc. CORPORATION FLORIDA 53 S. Royal
Poinciana Blvd. Miami FLORIDA 33166

Attorney of

Record Albert Bordas, Esq.

Prior

Registrations 2976199

Description of  Color is not claimed as a feature of the mark. The mark consists of a stylized depiction of a gypsy
Mark woman wearing a hat set against a shaded circle with a stylized depiction of the sun in front of the
woman, all set inside a square, with the term "D'Spagnia" appearing below.

Type of Mark TRADEMARK

Register PRINCIPAL
Live/Dead
Indicator LIVE
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TOHUN

Word Mark TOHUN

Goods and Services IC 032. US 045 046 048. G & S: Beers; mineral and aerated waters; non-alcoholic drinks,
namely, soft drinks; fruit drinks and fruit juices; syrups for making beverages; preparations for
making beverages, namely, fruit drinks

IC 033. US 047 049. G & S: Alcoholic beverages except beers, namely, wine, brandy, vodka,
gin, prepared cocktails, liqueurs, alcoholic beverages containing fruit, hard cider, whiskey

Standard Characters

Claimed

Mark Drawing Code (4) STANDARD CHARACTER MARK
Serial Number 79084686

Filing Date May 4, 2010

Current Filing Basis 66A
Original Filing Basis 66A

Published for December 7, 2010

Opposition

Registration

Numibor 3922292

International

Registration 1044217

Number

Registration Date February 22, 2011

Owner (REGISTRANT) Mihail Vilhelm Kraus INDIVIDUAL BULGARIA 26, "Arhitekt Y. Milanov" Str.

entr. B, fl. 1, apt. 15 BG-1164 Sofia BULGARIA
Attorney of Record Nicholas D. Wells

Priority Date February 5, 2010
Type of Mark TRADEMARK
Register PRINCIPAL
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NAN YANG (TRADING) CO.,
INC.

Word Mark NAN YANG (TRADING) CO., INC.
Translations  The English translation of "NAN YANG" in the mark is SOUTH OCEAN.

Goods and IC 035. US 100 101 102. G & S: Export and import agencies; Wholesale distributorship services

Services featuring Chinese distilled alcoholic beverages, namely, rum, vodka, gin, whisky; rice alcohol being
sake and digesters being distilled spirits and brandy spirits and liqueurs, and alcoholic beverages
being aperitifs, arrack, anisette liqueur, bitters, brandy, mead, hard cider, peppermint liqueurs, kirch
and beer and wine. FIRST USE: 19721201. FIRST USE IN COMMERCE: 19721201

Standard

Characters

Claimed

2;"33'; Drawing ;) STANDARD CHARACTER MARK

Serial Number 85148569
Filing Date October 8, 2010
Current Filing

Basis 1A

Original Filing

Basis 1A

3‘;‘,’,’;;’;;;;‘?’ March 22, 2011

Registration 0,00 EXHIBIT 2
Number 2 (TY'D\A P
Registration ;0 7 2014 cony'd
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Date

Owner (REGISTRANT) NANYANG CO., INC. DBA NAN YANG TRADING CO., INC. CORPORATION
CALIFORNIA 20953 CABOT BLVD. , HAYWARD CALIFORNIA 94545

Disclaimer NO CLAIM IS MADE TO THE EXCLUSIVE RIGHT TO USE "TRADING CO., INC." APART FROM

THE MARK AS SHOWN
Type of Mark SERVICE MARK
Register PRINCIPAL
Live/Dead
Indicator LIVE
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XE EXCELLIA
The wording "EXCELLIA" has no meaning in a foreign language.

IC 032. US 045 046 048. G & S: Beers; Concentrates, syrups or powders used in the preparation
of soft drinks; Fruit juices and fruit drinks; Fruit nectars; Lemonades: Mineral waters; Non-alcoholic
cocktails; Soda pops; Sparkling water

IC 033. US 047 049. G & S: Alcoholic essences; Alcoholic extracts; Hard cider; Liqueurs; Liquor;
Spirits and liqueurs

(5) WORDS, LETTERS, AND/OR NUMBERS IN STYLIZED FORM

85140050
September 28, 2010

44E
44E

March 8, 2011
3966157

May 24, 2011

(REGISTRANT) Eurowinegate, SA CORPORATION FRANCE 292 Parc de I'Alambic Merpins

11/28/2011
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FRANCE 16100

Qgg;::y of Paulette R. Carey

Description of  Color is not claimed as a feature of the mark. The mark consists of the word "EXCELLIA" and a
Mark design comprised of stylized letters "X" and "E".

Type of Mark TRADEMARK

Register PRINCIPAL
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SERVAIR

Word Mark SERVAIR

Goods and IC 029. US 046. G & S: Meat, fish, poultry, game, giblets and offal, meat extracts, preserved, dried

Services and cooked fruits and vegetables, jellies, jams, compotes, eggs, milk and milk products excluding ice
cream, ice milk and frozen yogurt; edible oils and fats, ground almonds and processed peanuts,
edible fats, peanut butter, butter, buttercream, milk beverages with high milk content, broth,
preparations for making broths and soups, caviar, preserved mushrooms, charcuterie, potato crisps,
crystallized fruits, frozen fruits, tinned fish, tinned meat, consommeés, shellfish, not live; cream being
dairy products, foie gras, meat croquettes, fish croquettes, vegetable croquettes, crustaceans, not
live, cheese, fruit jellies, fruit salads, fruit chips, fruit preserved in alcohol, meat gravies, vegetable
juices for cooking, vegetable salads, margarine, marmalade, Fat-containing mixtures for bread slices,
namely, mixes primarily consisting of edible fats, which are used as ingredients in bread slices,
mussels, not live, preserved olives, pickles, soups, protein being foodstuffs for human consumption,
salted meats, tofu, tomato juice for cooking, vegetable juices for cooking, yoghurt, prepared or ready-
cooked dishes consisting primarily of vegetables, meat and fish

IC 030. US 046. G & S: Coffee, tea, cocoa, sugar, rice, tapioca, artificial coffee, flour, preparations
made from cereals, namely, cereal based snack foods and ready to eat cereals, bread, pastry,
confectionary, namely, pastilles, chocolate bars, lollipops, honey, salt, mustard, vinegar, condiments,
namely, sauces, spices, ice, edible ices, pasta, flavorings other than essential oils, aromatic
preparations for food, namely, flavoring other than essential oils, seasonings, oat flakes, oatmeal,
processed and rolled oats, rusks, biscuits, cocoa-based beverages, coffee-based beverages,
chocolate-based beverages, sweetmeats, gruel, with a milk base, for food, buns, capers, cereal
based chips, chocolate, condiments, namely, salt, SOy sauce, couscous, crackers, ice cream, edible
decorations for cakes, natural sweeteners, farinaceous food pastes for human consumption, cakes,
paste for making cake, chewing gum, not for medical purposes, herbal infusions, ketchup, corn
flakes, roasted corn, popcorn, mayonnaise, muesli, bread rolls, meat pies, fruit jellies being
confectionery, petits fours, pizzas, pepper, puddings, ravioli, sandwiches, processed semolina,
herbets, candy for food, confectionery made of sugar, sushi, tarts, pies, frozen yogurt, prepared or
eady-cooked dishes consisting primarily of pasta, rice or cereals, dessert mousse; garden herbs,
reserved

EXH|B|T2-
} Croup)

031. US 001 046. G & S: Fresh fruits and vegetables, foodstuffs for animals, fresh mushrooms,

http://tess2.uspto. gov/bin/showfield?f=doc&state=4006:728gt8.2.152 11/28/2011
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Standard
Characters

natural flowers, dried flowers for decoration, fresh garden herbs, living plants, dried plants for
decoration

IC 032. US 045 046 048. G & S: Beers, drinking water, fruit beverages, fruit juices, non-alcoholic
beverages, namely, sparkling water, sodas, soft drinks made of fruits, non-alcoholic fruit extracts
used in the preparation of beverages, non-alcoholic aperitifs, table water, aerated water, mineral
water, vegetable juices, lemonades, fruit nectars, non-alcoholic syrups for beverages, soda water,
sherbets being beverages, preparations for making beverages, namely, fruit drinks, fruit syrups, fruit
nectars, whey beverages, isotonic beverages, non-alcoholic cocktails

IC 033. US 047 049. G & S: Alcoholic fruit extracts, bitters, aperitifs, alcoholic beverages containing
fruit, distilled spirits, hard cider, prepared alcoholic cocktails, digesters, namely, liquors and spirits,
brandy, alcoholic essences, alcoholic extracts, liqueurs, spirits, wine, alcoholic beverages except
beers, sparkling wines, Champagne wines

IC 035. US 100 101 102. G & S: Business management services in the field of air catering, business
administration services in the field of air catering; business advisory services and administrative and
business assistance, particularly in the field of air catering, rental of vending machines for food
products and beverages

IC 039. US 100 105. G & S: Transport, delivery and cargo handling of food products, beverages,
meals or meal trays; delivery of magazines, newspapers, books, pamphlets, stationery articles or
safety instructions in airports and on board aircraft; refrigerated storage, refrigerator rental; loading
and unloading of foods, drinks, meals, meal trays, consumables, groceries, comfort items, pharmacy
packs, crockery, glassware, table settings, newspapers, magazines and documentation for
passengers and flight crews on board aircraft for equipping aircraft cabins, cockpits and holds;
handling of goods, particularly in airports, namely, making up batches of foods, drinks, consumables,
groceries, comfort items, pharmacy packs, crockery, glassware, table settings, newspapers,
magazines and documentation for passengers and flight crews of aircrafts, delivery of goods for
equipping aircraft cabins, cockpits and holds, loading and unloading of foods, drinks, meals, meal
trays, consumables, groceries, comfort items, pharmacy packs, crockery, glassware, table settings,
newspapers, magazines and documentation for passengers and flight crews on board airplanes for
equipping aircraft cabins, cockpits and holds, loading and unloading of aircraft with foods, drinks,
meals, meal trays, consumables, groceries, comfort items, pharmacy packs, crockery, glassware,
table settings, newspapers, magazines and documentation for passengers and flight crews of aircraft;
packaging, storage and delivery of foods, drinks, consumables, groceries, comfort items, pharmacy
packs, crockery, glassware, table settings, newspapers, magazines and documentation for
passengers and flight crews on board airplanes, particularly for equipping aircraft cabins, cockpits
and holds, providing information on transportation and storage of goods, and on loading and
unloading of aircraft. ambulance transport, escorting of travelers, guarded transport of valuables,
supply of water to aircraft, parcel delivery, rental of wheelchairs, providing wheelchairs for passengers
in airports, loading and unloading of wheelchair ramps or walkways; transport of airline documents or
flight plans; wrapping, packaging and repackaging of recreational activity sets or toiletry sets provided
on board aircraft; rental of ice boxes used in holding food products, beverages, meals and meal trays

IC 042. US 100 101. G & S: Quality control, airport engineering services in the field of air catering,
product research and development; management of commercial Internet sites providing information,
advertising and promotion for goods and services: engineering services for catering in the air
transport sector; engineering services with regard to supplying goods in the field of air catering and
handling services; conducting of technical feasibility studies in the field of catering and handling
services, engineering services in the field of catering and handling services

IC 043. US 100 101. G & S: Restaurant services, bar services, cafés, cafeterias, canteen services,
rental of table linen and tableware, catering services, namely, preparing and providing of meals and
beverages, restaurants services particularly in airports and on board airplanes; rental or providing of
electric household appliances for cooking and catering; rental or providing of furniture; restaurant
services, namely, preparing and providing of meals and beverages particularly in airports and on
board airplanes; in-flight catering services: preparing of food products, beverages, meals or meal
trays

http://tess2.uspto.gov/bin/showfield?f=doc&state=4006:728 gt8.2.152 11/28/2011
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CERTIFICATE OF SERVICE

I certify that a true and correct copy of Opposer’s Response to Applicants’ Motion for Summary
Judgment was served upon:

Adam L. Brookman

Boyle Fredrickson, S.C.

840 North Plankinton
Milwaukee, Wisconsin 53203
abrookman@boylefred.com

W day%t June, 2012.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial No. 85178395: BOONVILLE CIDER HOUSE BITE
HARD CIDER,

Published in the Official Gazette on April 26, 2011, in International Class 33

ANDERSON VALLEY ACQUISITION )
COMPANY, LLC, )
)
Anderson Valley, )
)

V. ) Opposition No. 91201070
)
MATTHEW HARNDEN & ROGER )
SCOMMEGNA )
Applicants )

AFFIDAVIT OF TREY WHITE

I, Trey White, under oath state as follows:

L I am the President and owner of Anderson Valley Acquisition Company, LLC, a
California limited liability company (“Anderson Valley”), doing business as Anderson Valley
Brewing Company, and I have the authority to act on behalf of Anderson Valley. I have reviewed the

records of Anderson Valley and otherwise have knowledge of the relevant facts and statements
contained herein.

2. Prior to my position at Anderson Valley, I was the Executive Vice-President of United
States Beverage, where 1 was responsible for the management of one-hundred-million dollars
($100,000,000.00) worth of various malt based beverages sold throughout the U.S., including, but not
limited to the following: Grolsch lager; Seagram Coolers: Goose Island ales; Tennents lager;
Staropramen lager; Ipswich ales; and SLO ales. I managed a sales force of fifty (50) individuals and
called on distributor and retailer accounts across the country. While working at United States Beverage,
[ evaluated the purchase of Bulmers, a cider company. [ was also previously employed as the Manager
of the Corporate Group at National Wine and Spirits Indiana and Illinois, where I assisted top
management in various general management activities, including, but not limited to the following:
category management; financial management; promotional programming; and strategy development
amongst other activities. Furthermore, I was the Executive Consultant at Navigant Consulting, where I
valued intellectual property assets related to various commercial disputes. I have degrees from the

Kelley School of Business at Indiana University and the Owen Graduate School of Management at
Vanderbilt University.



3. Since Anderson Valley began doing business in 1987, it has expended significant time,
money and resources to associate the term BOONVILLE with its products and company.

4, Among these efforts to associate BOONVILLE with Anderson Valley, on December 26,
1987, Anderson Valley began to use the mark THE LEGENDARY BOONVILLE BEER ANDERSON
VALLEY BREWING CO. in connection with its beer products, including on labels on bottles, cans, and
packaging.

5. On December 26, 1987, Anderson Valley began to use the mark THE LEGENDARY
BOONVILLE BEER in connection with its beer, ale, lager, stout, porter and malt liquor products,
including on labels on bottles, cans, and packaging.

6. On September 5, 1989, Anderson Valley applied to register its mark THE
LEGENDARY BOONVILLE BEER ANDERSON VALLEY BREWING CO. in the United States
Patent & Trademark Office, which application matured to registration on December 18, 1990,
Registration No. 1628521, International Class 032, for “Beer.” Although this registration was
cancelled on December 29, 2001, for failure to file the Section 8 Affidavit, Anderson Valley never
stopped using the mark.

% On January 31, 2008, Anderson Valley applied to register its mark THE
LEGENDARY BOONVILLE BEER, which application matured to registration on June 15, 2010,
Registration No. 3801569, in International Class 032 for “Beer, ale, lager, stout and porter; Malt
liquor.”

8. On April 24, 1995, Anderson Valley created the domain name www.avbe.com to
advertise, promote, and sell Anderson Valley’s goods. From May 1, 2011 through May 30, 2012,
over one-hundred thousand (100,000) people accessed the Anderson Valley web site. The web site
features Anderson Valley’s products and events that are marketed under or in association with the
mark THE LEGENDARY BOONVILLE BEER and BOONVILLE. A true and correct screen
capture of the Anderson Valley web site is attached hereto as Exhibit A.

9: Currently, Anderson Valley sells its beer under or in association with the mark THE
LEGENDARY BOONVILLE BEER and BOONVILLE in twenty-nine (29) states, including:
California; Oregon; Washington; Hawaii: Arizona; Nevada; Idaho; New Mexico; Texas:; Colorado;
Kansas; Oklahoma; Utah; Illinois; Kentucky; Ohio; Michigan; Alabama; Georgia; South Carolina;

Florida; North Carolina; Virginia; Maryland; Pennsylvania; New Jersey; New York; Washington
D.C.; and Massachusetts.

10. As of today’s date, Anderson Valley sells the following beer products: Boont Amber
Ale; Hop Ottin’ India Pale Ale; Summer Solstice Seasonal Ale; Winter Solstice Seasonal Ale; Barney
Flats Oatmeal Stout; Poleeko Gold Pale Ale; Boont ESB; and Imperial India Pale Ale. True and correct

copies of photographs of Anderson Valley beer products displaying use of the mark THE
LEGENDARY BOONVILLE BEER are attached hereto as Exhibits B1-B6.

Lk From 1990 to 2011, Anderson Valley generated over eighty-seven million, five-hundred

thousand dollars ($87,500,000.00) in revenue from sales of goods under or in association with the mark
THE LEGENDARY BOONVILLE BEER.



12; From 1990 to 2011, Anderson Valley spent over seven million, seven-hundred
thousand dollars ($7,700,00.00) in advertising and promoting its goods under the mark THE
LEGENDARY BOONVILLE BEER and associating its beer with the term BOONVILLE.

13. From April 1997 to the present, Anderson Valley has organized, advertised,
promoted and hosted the annual BOONVILLE BEER FESTIVAL, an open air festival promoting
and selling Anderson Valley’s goods, among others, located at the Mendocino County fairgrounds
(“Boonville Festival™). In 1997, the Boonville Festival was attended by one-thousand (1,000) people
from five (5) states. The number of attendees has increased to five-thousand (5,000) people from

twenty (20) states in 2012. A true and correct copy of the poster promoting the 2008 Boonville
Festival is attached hereto as Exhibit C.

14. Anderson Valley has sought to associate its products with the term BOONVILLE
through extensive print advertisements such as the following, which are representative of the
advertisements Anderson Valley has run over the years:

a. From 1998 to the present, Anderson Valley has advertised goods associated
with BOONVILLE in the “Mendocino Traveler’s Guide” — a print magazine with over 165,000

magazines distributed annually. A true and correct copy of the advertisement from 1998 is attached
hereto as Exhibit D.

b. From 2002 to the present, Anderson Valley has advertised goods associated
with BOONVILLE in the “Celebrator” — a beer news magazine with a national and Internet presence.
A true and correct copy of the advertisement from 2002 is attached hereto as Exhibit E. This
advertisement is representative of the ads run by Anderson Valley over the years.

£ From 2004 to the present, Anderson Valley has advertised goods associated
with BOONVILLE in “Real Estate Magazine” — a magazine with national distribution of 75,000

copies annually. A true and correct copy of the advertisement from 2004 is attached hereto as
Exhibit F.

d. From 2007 to the present, Anderson Valley has advertised goods associated
with BOONVILLE in the “San Francisco Bay Guardian.” A true and correct copy of the
advertisement from 2007 is attached hereto as Exhibit G.

e. From 2009 to the present, Anderson Valley has advertised goods associated
with BOONVILLE in the “Northwest Brewing News” — a print and Internet based newspaper
presenting beer news related to the northwest region of the United States. A true and correct copy of
the advertisement from 2009 is attached hereto as Exhibit H.

15. Over the years, Anderson Valley has received telephone calls and email messages
from consumers requesting “Boonville Beer” for events. A true and correct copy of one such email
message dated October 11, 2011, requesting “Boonville Beer” is attached hereto as Exhibit 1.

16. Anderson Valley is featured in the nationally sold board game, Brew-opoly, which is
a property game that allows players to own and trade their favorite brands of beer. The game piece
for Anderson Valley states, “Anderson Valley Brewing Company has been carefully brewing their
award winning ‘Boonville Beers’ since 1987.” A true and correct copy of the Brew-opoly game chip
is attached hereto as Exhibit J.



L As a result of Anderson Valley’s substantial advertising, promotion, and sales,
consumers associate BOONVILLE with Anderson Valley and its products.

18. Anderson Valley has won nationally acclaimed awards for its brewery, including,
“America’s Ten Best Breweries” in 2002 and 2003, and “Top Ten Breweries in America” in 2004, as
well as awards for its individually brewed beers.

19. In my experience marketing, promoting, and working in the alcoholic beverage
industry, it is common for a company that manufactures and sells beer to also manufacture and sell
hard cider. For example, the Boston Beer Company manufactures and sells Sam Adams beers as
well as Hard Core Cider and Angry Orchard Cider.

20. In my experience marketing, promoting, and working in the alcoholic beverage
industry, the majority of distributors sell hard cider and beer. All of the Anderson Valley distributors
located in California distribute both beer and hard cider.

21. In my experience marketing, promoting, and working in the alcoholic beverage
industry, hard cider is commonly sold in the same manner as beer, including in individual serving-

size containers, six-packs, in coolers next to beer, and by means of taps in bars alongside taps for
beer.

ot In my experience marketing, promoting, and working in the alcoholic beverage
industry, hard cider is commonly comparably priced to beer.

23.  Hard cider is often analyzed and discussed in beer trade journals, including the
following examples:

a. On February 7, 2012, “Beer Business Daily” published the article “The Year
of Cider: MillerCoors and A-B Make Their Moves.” The article mentions the demographics of cider

drinkers, stating “cider sources majorly from craft drinkers...” A true and correct copy of the article
is attached hereto as Exhibit K.

b. On February 8, 2012, “Beer Business Daily” published the article “A Tale of
Two Cider Strategies.” The article reviews the strategies of two major beer companies for selling
cider. A true and correct copy of the article is attached hereto as Exhibit L.

G On February 16, 2012, “Craft Business Daily” published the article “Greg
Hall on the Cider Category.” The article discusses the son of the owner of Goose Island craft

brewery, and his creation of Virtue Cider. A true and correct copy of the article is attached hereto as
Exhibit M.



FURTHER AFFIANT SAYETH NAUGHT
Trey White

L L

(Signature)

SUBSCRIBED and SWORN TO
Before m thi53 y of May, 2012.

-

Notary Public

T OFFICIAL SEAL

HEATHER R. LIBERMAN
3 NOTARY PUBLIC - STATE OF ILLINOIS
‘E MY COMMISSION EXPIRES AUG. 26, 2015
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