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Hal Poret

1                      HAL PORET

2 IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

3     BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

4 BRIGGS & STRATTON

5 CORPORATION and KOHLER        Opposition No.

6 CO.,                          91200832(parent)

7      Opposers,

8                               Opposition No.

     vs.                      91200146

9

10 HONDA GIKEN KOGYO

11 KABUSHIKI KAISHA,             Application Serial No.

12      Applicant.               78924545

13 - - - - - - - - - - - - - - - -

14

15           TRANSCRIPT of the stenographic notes of

16 the proceedings in the above-entitled matter as

17 taken by and before RUTHANNE UNGERLEIDER, a

18 Certified Court Reporter and Notary Public, held at

19 the office of REED SMITH, 500 Lexington Avenue, New

20 York, New York, on Monday, July 20, 2015, commencing

21 at approximately 9:15 in the forenoon.

22

23

24

25   Job No. CS2103846
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1 A P P E A R A N C E S:

2

3 REED SMITH, LLP

4 101 Second Street, Ste. 1800

5 San Francisco, California  94105

6      BY:  ROBERT N. PHILLIPS, ESQ.

7 Attorneys for Opposer Briggs & Stratton

8 Corporation

9

10 WHYTE HIRSCHBOECK DUDEK, S.C.

11 33 East Main Street, Ste. 300

12 Madison, Wisconsin  53701

13      BY:  MELINDA S. GIFTOS, ESQ.

14 Attorneys for Opposer Kohler Company

15

16 WILMER CUTLER PICKERING HALE and DORR, LLP

17 60 State Street

18 Boston, Massachusetts  02109

19      BY:  JOHN J. REGAN, ESQ.

20           SARAH R. FRAZIER, ESQ.

21 Attorneys for Applicant

22

23

24

25
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Hal Poret

1 HAL LEO PORET, 142 Hunter Avenue, Sleepy Hollow, New

2 York 10591, sworn.

3              MR. PHILLIPS:  Good morning, everyone.

4 This is Rob Phillips, counsel for Opposer Briggs &

5 Stratton Corporation, and with me today is attorney

6 Mindy Giftos, counsel for Opposer Kohler Company.

7              Today we are taking the trial testimony

8 of expert witness Hal Poret in the matter of Briggs &

9 Stratton and Kohler, Opposers, versus Honda Motor

10 Company, Applicant.  Before we get started, we'd like

11 to put some stipulations on the record regarding the

12 reservation of motions to strike at the time of the

13 submission of trial briefing in this matter.

14              The parties have agreed that such

15 motions are reserved and not waived; however,

16 objections to Mr. Poret's testimony shall be stated

17 at this time, including the grounds.

18              Anything further?

19              MR. REGAN:  No, that's acceptable.

20              Shall we have the witness read and sign

21 within 30 days of receipt of the transcript?

22              MR. PHILLIPS:  Yes.

23              THE WITNESS:  Whatever you think.

24              MR. PHILLIPS:  Okay.

25 DIRECT EXAMINATION BY MR. PHILLIPS:
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Hal Poret

1       Q      Good morning, Mr. Poret.

2       A      Good morning.

3       Q      With whom are you employed?

4       A      ORC International.

5       Q      And what is your title?

6       A      Senior vice president.

7       Q      And have you been retained as an expert

8 witness in this matter?

9       A      Yes, I have.

10       Q      And which parties retained you?

11       A      I was retained by the Opposers, Briggs &

12 Stratton and Kohler.

13       Q      And what is your area of specialized

14 knowledge and expertise?

15       A      Survey research.

16       Q      And what were you retained to do in this

17 matter?

18       A      I was retained to design and conduct a

19 survey to determine the extent to which, if at all,

20 the Honda engine design mark in the application

21 that's at issue in this proceeding has acquired

22 secondary meaning.

23       Q      And did you perform that survey?

24       A      Yes.

25       Q      And based on that survey, what is your
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Hal Poret

1 opinion in this matter?

2       A      It's my opinion that the mark has not

3 acquired secondary meaning.

4       Q      And why is that?

5       A      Because the survey results showed a net

6 level of association of that specific design with

7 Honda in the range of, roughly, I believe,

8 9.7 percent to about 18 percent, and, in my

9 experience, that's below the thresholds I've

10 typically seen used to support a finding of secondary

11 meaning.

12       Q      Okay.  Let's go through your training

13 and expertise in the discipline of conducting

14 surveys.

15              What is your educational background?

16       A      I have a Bachelor's degree in math, and

17 I have a Master's degree in math.  The Bachelor's is

18 from Union College, and the Master's is from the

19 State University of New York at Albany.  And I have a

20 J.D. from Harvard Law School.

21       Q      And what years did you graduate from

22 those universities?

23       A      I got my BS from Union in '93, my

24 Master's in math at Albany in 1995, and my law degree

25 in 1998.
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Hal Poret

1       Q      And describe the nature of your

2 employment, please.

3       A      I design and conduct consumer surveys

4 every day, as my profession.  I've been doing that

5 since 2004.  And over that time period, I've designed

6 and conducted roughly 800 surveys.  One component of

7 those are surveys that are in the area of what you

8 would call ordinary corporate market research, such

9 as surveys to help companies make decisions about

10 their brands and their products and their advertising

11 and websites and things like that, and another

12 component of it is doing surveys that are

13 legal-related, that -- either in the context of

14 litigation or outside of litigation, but where

15 there's a legal issue that surveys need to address.

16       Q      Have you performed surveys in the areas

17 of trademark and trade dress?

18       A      Yes.

19       Q      And can you tell us approximately how

20 many surveys you've performed in the areas of

21 trademarks and trade dress?

22       A      Certainly over 200.  I wouldn't have an

23 exact number, but definitely over 200.

24       Q      Have you performed surveys to determine

25 whether a trademark has acquired secondary meaning?
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Hal Poret

1       A      Yes, I have.

2       Q      And approximately how many of those

3 surveys have you designed and conducted?

4       A      At least over 50.  Possibly in the

5 75-range.

6       Q      Has -- have you been accepted as an

7 expert in trademark surveys in legal proceedings?

8       A      Yes, certainly as an expert in survey

9 research, and where I've been doing trademark

10 surveys, I usually state my expertise as survey

11 research, generally, but many of the cases in which

12 I've been accepted as a survey research expert have

13 been specifically with respect to trademark surveys.

14       Q      And in what courts or agencies have you

15 done that?

16       A      In a number of different Federal

17 District courts.  Certainly a number in the Southern

18 District of New York and other New York courts, and

19 California, Texas, a whole variety of federal courts,

20 and also in the TTAB and the FCC and the FTC, and

21 I've also been an expert witness at NAD, which is an

22 organization that hears false advertising cases and

23 sees a lot of surveys.

24       Q      Do you have any other experience that is

25 relevant to your work in survey research that you
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Hal Poret

1 rely upon to -- to perform your craft, so to speak?

2              MR. REGAN:  Objection, vague.

3       A      Well, in addition to my actual -- the

4 surveys that I do, I've also been a speaker at a lot

5 of conferences.  I've been a speaker on the topic of

6 how to design and conduct surveys that are reliable

7 or use as evidence in conferences, held by the

8 International Trademark Association and the American

9 Intellectual Property Law Association and the

10 Association of National Advertisers and state bar,

11 various bar conferences, and a number of other

12 conference organizations like the Practicing Law

13 Institute and the American Conference Institute and

14 probably some others, and I've published a number of

15 papers and presentations in connection with these

16 conferences, and I have also published an article in

17 The Trademark Reporter, which is the journal of the

18 International Trademark Association, on the topic of

19 trademark surveys, and I've published an article in a

20 journal put out by a company called the Practical Law

21 Company, also on trademark surveys.

22       Q      Now, in connection with your work

23 performed in this matter, you prepared a report,

24 didn't you?

25       A      Yes.
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Hal Poret

1       Q      And with that report, did you include a

2 CV of your experience?

3       A      Yes, I did.

4              MR. PHILLIPS:  I would like to mark as

5 an exhibit, Opposers' Number 63.

6              (Whereupon Curriculum Vitae is received

7 and marked as Opposer Exhibit 63 for identification.)

8       Q      Can you please take a moment and review

9 Opposers' Exhibit 63 and then identify it for us?

10       A      Yes.

11              This is my CV that was submitted along

12 with my report as Appendix A in 2012.

13       Q      And is this a true and accurate summary

14 of your education and professional work experience in

15 the area of surveys?

16       A      It is as of the time it was submitted in

17 2012.  Some of it is a little out of date now, but

18 overall it's accurate.

19       Q      Have you had further engagements in

20 which you've given trial or deposition testimony

21 since the time you produced this CV?

22       A      Yes.

23       Q      Can you approximate, roughly, how many

24 additional matters?

25       A      Maybe 30.
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Hal Poret

1              I'm somewhat guessing.

2       Q      Okay.  Let's turn to the survey that was

3 conducted in this matter, okay?

4       A      Okay.

5       Q      Describe, generally, the type of survey

6 that was conducted.

7       A      It was a combination of a telephone

8 Internet methodology.  It was essentially a telephone

9 survey where once potential respondents were reached

10 on the phone they were asked the screening questions

11 over the phone, and if they qualified, they took the

12 survey over the phone, but while accessing an

13 internet site where an image of an engine had been

14 posted so that they could see it while they were

15 being asked the main survey questions.

16       Q      In designing a survey, do you have to

17 determine what the relevant universe is?

18       A      Yes.

19       Q      And what does that mean, when you --

20 when surveyors use the term "relevant universe"?

21       A      It means the -- in the instance of

22 secondary meaning, I would say it means the

23 prospective purchasers of the types of goods that

24 would potentially embody the mark.  So in this

25 instance, since we're talking about the Honda -- the
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1 Honda engine design mark, it would be prospective

2 purchasers of the types of engines that would embody

3 that mark or equipment that contains those types of

4 engines.

5       Q      And who did you determine was the

6 relevant universe for purposes of your survey?

7       A      I determined, on a general level, that

8 there were two categories of purchasers of the

9 relevant universe; one was prospective purchasers of

10 the engines, the types of engines that would embody

11 the mark, and the second category on a general level

12 would be prospective purchasers of the types of

13 products, the types of equipment that would use such

14 engines, which, for example, are things like

15 generators or power washers or various construction

16 or lawn equipment, rototillers or snowblowers.  Those

17 are some examples of the types of equipment that I'm

18 talking about.

19              And so then on a more specific level, I

20 consulted a number of types of materials or sources

21 to get a sense of who specifically would be the

22 organizations that contain these relevant purchasers,

23 and I looked at -- from a previous case, a federal

24 court case involving Honda and the Pep Boys in the

25 Central District of California, I looked at some of
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1 Honda's interrogatory responses and some of the

2 deposition testimony of I believe his name is Steven

3 Scott Conner, and I also looked at a survey that

4 Honda had commissioned from Gabriel Gelb to measure

5 secondary meaning in that case, and I looked at a

6 survey that had been conducted by George Mantis on

7 behalf of Honda in that case, which was a likelihood

8 of confusion survey, and based on all of those

9 things, I determined that the key segments of the

10 relevant population were rental yards, which were

11 exclusively the universe in Gabriel Gelb's secondary

12 meaning survey for Honda.  And then in addition to

13 that, there were also original equipment

14 manufacturers and organizations that actually

15 purchase or rent the relevant types of equipment for

16 use in their business, for instance, construction

17 companies, and then there is also the retail and

18 wholesale trade that buy and then sell the relevant

19 types of equipment.  And those three categories, in

20 addition to rental yards, were used in the George

21 Mantis survey that I referred to, and they were also

22 cited in the other materials, including the Conner

23 deposition testimony and the Honda interrogatory

24 responses.

25       Q      So once you determined the types of
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1 organizations that are prospective purchasers and

2 should be included as potential respondents for the

3 survey, how do you go about identifying actual

4 organizations for purposes of having your research

5 company make the telephone calls?

6       A      I used SIC codes, which are industry

7 codes that the market research industry uses to

8 classify types of businesses, and I used SIC codes

9 that were identified by George Mantis in his previous

10 survey on behalf of Honda, where he was identifying

11 the relevant universe for Honda and trying to reach

12 these businesses by use of those SIC codes.

13              So I used the list of SIC codes that Mr.

14 Mantis used for Honda in his previous survey.

15              And I also did go through the list of

16 SIC codes with the president of Opinion America,

17 which is the company that helped me implement this

18 survey to see if there were any other SIC codes that

19 it seemed like we should be using, but I didn't

20 identify any others that seemed like they should be

21 added, so in the end, I used the ones that Mr. Mantis

22 had used in his survey.

23       Q      And from those SIC codes, are you able

24 to generate a list of organizations to contact for

25 purposes of the survey?
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Hal Poret

1       A      Yes.

2              Those -- we were able to acquire a

3 randomly selected list from among businesses that

4 fall into those SIC codes so that we could randomly

5 select potential candidates to call them.

6       Q      Then do you prepare a questionnaire to

7 be used by the research company in the course of

8 these phone calls?

9       A      Yes.

10       Q      And was that questionnaire included as

11 an appendix to your report?

12       A      Yes.

13              MR. PHILLIPS:  I would like to mark as

14 Opposers' Exhibit 64.

15              (Whereupon Instructions/Questionnaire is

16 received and marked as Opposer Exhibit 64 for

17 identification.)

18       Q      Mr. Poret, please take a minute to

19 review Opposers' Exhibit 64 and then identify it for

20 us, please.

21       A      This is the questionnaire document that

22 I wrote and was used for the survey, and this

23 contains all the instructions and the questions and

24 answer choices, as well as all the instructions

25 written to a programmer who took this document and
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Hal Poret

1 programmed the survey so that it would be

2 administered in a computer automated system where the

3 questions would appear on the interviewer's screen

4 and they would enter the answers and advance through

5 the questionnaire on their screen.

6       Q      Okay.

7              Now, on the second page of Opposers'

8 Exhibit 64, which is the first page of the actual

9 questionnaire, you see the word "screener"?

10       A      Yes.

11       Q      And what does "screener" mean?

12       A      It's the section of the survey where we

13 are finding out whether we have reached a qualified

14 participant who is going to be allowed to take the

15 survey, and also during this section certain other

16 information is being collected which is not actually

17 being used to screen anyone out, but just to flag

18 information about them.

19       Q      And how are organizations determined to

20 be qualified for the survey?

21       A      Once we had somebody on the phone, we

22 asked them does their organization purchase overhead

23 valve, horizontal shaft gasoline-powered engines, and

24 if they said yes, then that organization would be

25 considered to fall within the universe.  And,
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1 similarly, we asked respondents, "Does your

2 organization purchase or rent products that contain

3 overhead valve, horizontal shaft gasoline-powered

4 engines, such as generators, air compressors,

5 pressure washers, construction equipment, water

6 pumps, lawn and garden equipment, rototillers or snow

7 blowers," and if they answered yes to that, they

8 would also be within the relevant universe as an

9 organization.  And in response to both of those types

10 of questions there were also follow-ups asking what

11 purposes the organization purchases such engines or

12 equipment so that the organization could be

13 classified as to whether it's a manufacturer or a

14 rental yard or one of the other categories.

15       Q      And once you determined that an

16 organization was determined to be qualified for the

17 survey, in other words, fit within the relevant

18 universe, did you need to determine whether the

19 individual person on the phone or someone else at the

20 organization would qualify to participate in the

21 survey?

22              MR. REGAN:  Objection, it's leading.

23       A      Yes.

24              In the case of businesses that purchase

25 overhead valve, horizontal shaft gasoline-powered
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Hal Poret

1 engines, the respondent was asked a question about

2 which of the following best describes their role in

3 the selection of which engines to purchase, and in

4 order for them to qualify, they had to answer either

5 that they personally decide which engines to purchase

6 or that they are involved along with others about

7 decisions about which engines to purchase.

8              And in the case of organizations that

9 purchase or rent product that contain these types of

10 engines, the respondent was asked when it comes to

11 the selection of which products to purchase that

12 contain those engines, which of the following best

13 describes their role, and to qualify they had to

14 answer that they personally decide which products to

15 purchase or that they're involved along with others

16 in decisions about which products to purchase.

17       Q      And which question number in the

18 screener accomplished that?

19       A      Question S4 ultimately qualified an

20 individual in the case of organizations that purchase

21 these types of engines, and question S7 accomplished

22 that for organizations that purchase equipment that

23 contain these types of engines.

24       Q      And backing up, which questions

25 accomplished the purpose of determining whether the
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1 organization was qualified to participate in the

2 survey?

3       A      Questions S2 and S5 accomplished that

4 and then questions S3 and S6 classified which of the

5 segments of the universe the organization fell into.

6       Q      Were respondents asked any other

7 questions during the screening process?

8       A      Yes.  Once they were determined to be

9 qualified, we also asked them to identify their

10 profession.  We asked them for approximately how many

11 years they've been in that industry.  We asked them

12 their current job title and what state or states they

13 work in.  And then we collected their gender and age.

14       Q      Did you summarize the results of the

15 screener in terms of the types of organizations who

16 qualified and the demographics of the individual

17 respondents?

18       A      Yes.

19       Q      And where is that information

20 summarized?

21       A      In my original expert report.

22              MR. PHILLIPS:  I would like to mark as

23 Exhibit -- Opposers' Exhibit 65.

24              (Whereupon Pages 1, 6, 15, 19, 22, 24,

25 25, 26 and 27 of Expert Report of Hal Poret is
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1 received and marked as Opposer Exhibit 65 for

2 identification.)

3              MR. REGAN:  This document, Exhibit 65,

4 Opposers' 65 is subject to the conversation we had

5 off the record and the E-mail exchange that Honda

6 objects to the admissibility of this report as such,

7 and to the extent any questions are going to be asked

8 about photographs, data tables or the like, counsel

9 will work after the deposition to excerpt such

10 matters from the report and substitute them for this

11 exhibit, and we can label them with supplemental

12 alphabetic exhibit numbers, should that be the case.

13              MR. PHILLIPS:  Yes, we will work with

14 you, Counsel, in that regard.

15       Q      Go ahead, Mr. Poret, and identify what's

16 been marked as Opposers' Exhibit 65, please.

17       A      This is my expert report about the

18 survey we're discussing.

19       Q      And could you please tell us where in

20 the report is the summary of the results of the

21 screener process?

22       A      Yes.

23              On the top of page 19, there is a table

24 showing how many of the interviews fell into each of

25 the four categories that I outlined before, and then
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1 on page 22 there is a summary of the data regarding

2 the number of years that the respondents have been in

3 the respective industries, their age and genders, and

4 the geographic region of the country they come from.

5       Q      Okay.

6              Starting with the table on page 19, can

7 you confirm that this is a true and accurate summary

8 of the organizations who participated in the survey?

9       A      Yes, it is.

10       Q      And focusing on the total column, what

11 did you draw from those totals?

12       A      There were 41 equipment purchasers or

13 renters, 66 original equipment manufacturers, 274

14 rental yards, and 119 wholesale or retail purchasers

15 and sellers of the types of equipment that contain

16 the relevant engine type.

17       Q      And did you form an opinion as to

18 whether that was an acceptable -- acceptable array of

19 participants?

20       A      Yes --

21              MR. REGAN:  Objection as to form.

22       A      Yes, I did.

23       Q      And what was your opinion?

24       A      My opinion is that --

25              MR. REGAN:  Objection.  Go ahead.
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1       A      -- this was an appropriate distribution

2 of interviews.

3              I feel that way for a couple of reasons.

4 One is that in Honda's own previous surveys, they had

5 relied exclusively on rental yards in their secondary

6 meaning survey and also heavily on rental yards in

7 their survey done by Mr. Mantis, and so it seemed

8 appropriate to have rental yards compose a large

9 portion of the universe and for the other segments to

10 compose a smaller amount.

11              I also think it was appropriate because

12 the method that we used of contacting -- of randomly

13 selecting organizations from databases of companies

14 that meet those SIC codes and then calling them and

15 seeing if they qualify should produce a reasonably

16 representative number of respondents in each group

17 because you're starting with the number of

18 organizations in each category that actually exist,

19 and then the rate at which they meet the screening

20 criteria is determining the end number of final

21 respondents.

22              So these numbers should be reasonably

23 consistent with the real universe of organizations.

24       Q      Okay.  Turn to page 22 of your report of

25 Opposers' Exhibit 65 and describe what those tables
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1 show.

2       A      The first table shows the number of

3 years that respondents answered that they had been in

4 their current industry, and most notably to me that

5 the large majority had been in their industry for

6 many years, including 117 who had been in their

7 industry for ten to 19 years, and 179 from 20 to 39

8 years, and 77 for 40-plus years, which suggests to me

9 we're getting mostly people with a lot of experience

10 in an industry that uses these types of engines.

11              And, similarly, the age table shows that

12 there were a hundred respondents age 18 to 34 and 180

13 age 35 to 49 and 218 age 50-plus, which again is

14 consistent with what I just talked about before, most

15 of the respondents tend to be on the older side of

16 the spectrum.

17              So, overall, it looks to me like we

18 have -- we had heavily respondents who had a lot of

19 experience over many years in a relevant industry.

20              Then we have a table showing that 458 of

21 the respondents were male and 42 female, and then the

22 final table shows the breakdown by U.S. geographic

23 region, 130 in the midwest, 127 in the south, 117 in

24 the west, 100 in the southeast, and 91 in the

25 northeast.
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1       Q      Okay.  Thank you.

2              So once a respondent was deemed to be

3 working at a qualified organization and to be an

4 individual within that organization who qualified for

5 the survey, what was the next step in conducting the

6 survey?

7       A      Well, they were then asked to go to a

8 computer that had internet access so that they could

9 look at an image, and if they could do that at that

10 point, the survey continued, or if they needed to

11 resume the call at another time that they could get

12 access to the Internet, then that was arranged, and

13 ultimately whenever they were able to go through with

14 the interview while at the computer, they were

15 instructed to open an Internet browser and maximize

16 it to cover the whole screen, and once they had done

17 that, they were instructed that they were going to be

18 directed to look at an image of an overhead valve,

19 horizontal shaft gasoline-powered engine, and there

20 were some other instructions that they were given,

21 and at that point they would have gone on to take the

22 main survey.

23       Q      Okay.  Now, before we get to the images

24 that they were shown, let's discuss again what it is

25 that you were setting out to test through this
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1 survey.

2       A      I was testing whether the specific

3 engine design laid out in Honda's application that's

4 at issue here had acquired secondary meaning.

5       Q      And what does that mean, "secondary

6 meaning"?

7       A      It means that it serves to identify one

8 single source of engines that have that specific

9 appearance.

10       Q      And what is your understanding of the

11 mark that you tested?

12       A      It -- I would have to probably read from

13 the application to give it in detail, but on a

14 general level, it's the front view of a -- an engine

15 of the type that we've been talking about.

16       Q      Is that front view and its description

17 in your report?

18       A      Yes, it is.

19       Q      And can you tell us what page in your

20 report at Opposers' Exhibit 65 contains the front

21 view of the engine and the description in Honda's

22 application?

23       A      That is on page 1 of the report.

24       Q      So based on what you learned from the

25 application, what did you decide to show respondents
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1 in the survey?

2       A      There were a number of different groups.

3              The first group was a test group that I

4 called the Honda non-color group, and what that group

5 was shown was a front view of a Honda GX 120 engine,

6 which I selected because I understand that to be one

7 of the very widely-sold types of engines that

8 embodies what Honda is claiming as its mark, and in

9 this group respondents were shown a front view of

10 that Honda engine, but a grayscale image so that you

11 could not see that it had a three different color

12 scheme.

13              The actual Honda engine has a red, white

14 and black color scheme, where the fan cover is red

15 and the fuel tank is white and the air filter is

16 black, but in the application, color is not a claimed

17 part of the mark, so an important part of the survey

18 was to control for any impact of color and make sure

19 we're testing for the extent to which the specific

20 application outside -- sorry, the specific design

21 outside of color is associated with Honda.

22              So I showed in this first group a

23 grayscale image so that the various parts of the

24 engine all appeared in a reasonably similar dark

25 color so that the respondents could not tell that it
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1 was a red, white and black colored engine.

2       Q      And why did you show a grayscale

3 photograph of the Honda engine and not the drawing in

4 the application?

5       A      Because real consumers are used to

6 seeing the alleged mark embodied in an actual

7 product, so I think it's a more realistic and better

8 test of whether the mark really identifies source to

9 show them an actual product rather than a mark.

10 Although that then requires doing certain things to

11 the engine so that there aren't other potential

12 source identifiers visible, so that also necessitated

13 removing the Honda name, for instance, and also

14 certain other graphics or markings that are not part

15 of the mark in the application, but that appear on

16 the actual engine and could risk alerting people to

17 the source of the engine.

18       Q      Such as?

19       A      Such as -- well, there is, like, a

20 turtle or rabbit markings and the name Honda and, you

21 know, the whole Honda GX 120, any of those things

22 could -- those are not part of the mark and those

23 could give away the source, so it's important to mask

24 those things.

25              MR. PHILLIPS:  Okay, I'd like to mark as
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1 Opposers' Exhibit 66.

2              (Whereupon Black and White Engine

3 Photograph is received and marked as Opposer Exhibit

4 66 for identification.)

5       Q      If you could, Mr. Poret, take a look at

6 Opposers' Exhibit 66 and identify what that is.

7       A      This is the Honda GX 120 engine that was

8 shown to the group that I referred to as the Honda

9 non-color group with the name Honda and those other

10 graphics removed, and obviously this is the grayscale

11 version.

12       Q      Okay.

13              Once this -- well, first of all, how was

14 this image shown to respondents?

15       A      This image had been posted on a Web

16 page, and the respondents who were in this group were

17 given the Web address for this Web page, and once

18 they had reached it, there was a unique three-digit

19 number on the bottom right corner of the Web page,

20 and the respondent was asked to read the number back

21 to the interviewer to confirm that the respondent

22 was, in fact, looking at the correct engine on the

23 correct Web page, and once that had occurred, so it

24 was confirmed they were looking at the right engine,

25 the interviewers for this group -- since it wasn't
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1 shown in color, the respondent was instructed that

2 the image of the engine is not in color, and also

3 that any brand names or logos had been removed from

4 the image, and the respondents were also instructed

5 that when they're finished looking at it, they would

6 be asked some questions, and for any question they're

7 asked they have no opinion, please indicate so, and

8 please do not guess.

9              And then once those instructions had

10 been given and had been confirmed the respondents

11 were looking at the right image and could see it

12 clearly, they were asked the main secondary meaning

13 questions.

14       Q      Okay.

15              On the screener -- strike that.

16              On the questionnaire, which has been

17 marked as Opposers' Exhibit 64, if you would turn to

18 the fifth page of that exhibit, and you see the

19 underlined words, "main questionnaire"?

20       A      Yes.

21       Q      What is this portion of the

22 questionnaire?

23       A      This is the main survey where you get to

24 the substantive instructions and questions about the

25 image of the engine.
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1       Q      And what is Q200?

2       A      That's an introduction that was given to

3 all respondents, although one of the instructions

4 about the engine not being in color was only given to

5 the groups that did not see a color image.

6       Q      And the reference to cell one, what does

7 that refer to?

8       A      Cell one would -- cell one was the Honda

9 non-color group who saw Exhibit 66 that we just

10 looked at.

11       Q      Okay.

12              Now, was there a second group?

13       A      Yes.  There was also a group that was a

14 control group for this Exhibit 66, and I called that

15 the non-color control group, and that was cell two.

16       Q      And what is the meaning of a control in

17 a survey such as this?

18       A      In the context of secondary meaning, a

19 control is a procedure for determining what the

20 tendency of respondents is to name the particular

21 source, such as Honda, for reasons other than

22 association of the specific mark at issue with Honda;

23 for instance, guessing or just simply naming a very

24 popular company or brand that's known for this type

25 of engine or any other reasons that have nothing to
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1 do with the specific design at issue.

2       Q      And how does a surveyor go about

3 controlling for those types of responses that aren't

4 relevant?

5              MR. REGAN:  I object.

6       A      In this case -- in this instance, I

7 think the best control is to have a separate group,

8 which, instead of seeing the engine with the mark at

9 issue, sees an engine that is -- retains to the

10 greatest extent possible the common non-infringing

11 elements of the engine but changes the trade dress

12 enough so that the engine -- the control engine does

13 not embody the mark at issue.

14              So what you have in the control is an

15 engine that does not embody the control -- sorry --

16 that does not embody the mark at issue, but it does

17 contain other common features of this type of engine.

18 So it allows you to see what percentage of

19 respondents will name Honda when shown something that

20 does not embody the mark but has other features that

21 the test engine has.

22       Q      And what was the control that you

23 selected for your survey?

24       A      It was a Robin Subaru engine.  I forget

25 the exact model number, but I have it on page 6 of my
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1 report.

2              It's the Robin 7.0 EX 21 Subaru engine.

3              And in this cell two, or non-color

4 control group that we're talking about, the

5 respondents were shown the -- a non-color version of

6 that Robin engine, again, also with any names or

7 graphics removed.

8       Q      And why was the Robin engine selected as

9 the control?

10       A      It was selected because I understand

11 that Honda had already agreed that this particular

12 Robin Subaru engine is non-infringing and does not

13 embody its mark, but it does have similarities in

14 terms of the type of engine and the common

15 non-infringing elements, so it was an ideal control

16 in that it maintained the common elements of this

17 type of engine while changing the look enough that

18 Honda agreed that it does not embody the mark and is

19 not infringing.

20       Q      When you're referring to common

21 elements, what are you referring to?

22       A      Well, a variety of things.

23              I'm referring to, first of all, the

24 general type of engine, but also there are lots of

25 common elements that many engines have, such as a
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1 fuel tank and a fan cover and a handle to pull the

2 starter, and an air filter and various parts that

3 engines have, and I'm not going through each one in

4 detail, but overall I'm talking about the use of

5 common parts that various engines have.

6              MR. PHILLIPS:  I'd like to mark

7 Opposers' Exhibit 67, please.

8              (Whereupon Black and White Engine

9 Photograph is received and marked as Opposer Exhibit

10 67 for identification.)

11       Q      Mr. Poret, please take a minute to look

12 at Opposers' Exhibit 67 and identify it for us,

13 please.

14       A      This is the Robin Subaru grayscale image

15 that was shown to the non-color control group.

16       Q      And in your questionnaire, is this

17 referred to as cell two?

18       A      Yes.

19       Q      Now, the persons who were selected to

20 participate in this survey, after they were shown

21 either Exhibit 66 or Exhibit 67, were then asked

22 questions about it?

23       A      Yes.

24       Q      And to be clear, they were only shown

25 one of these two photos, not both of them, correct?
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1       A      Yes.

2       Q      And what were they asked?

3       A      They were first asked, "Do you associate

4 the overall appearance of this engine with any

5 particular manufacturer or manufacturers, or do you

6 not associate the overall appearance of this engine

7 with any particular manufacturer or manufacturers,"

8 and if they answered that they do not associate the

9 overall appearance with any particular manufacturer

10 or that they have no opinion, then that was the end

11 of the survey for them because they had already

12 expressed that they don't associate it with any

13 source.

14              If they did answer that they associate

15 it with any particular manufacturer or manufacturers,

16 they were then asked, "Do you associate the overall

17 appearance of this engine with only one manufacturer

18 or more than one manufacturer?"

19              Now, if they answered that they only

20 associate it with one manufacturer, they were then

21 asked, "What manufacturer do you associate the

22 overall appearance of this engine with," and if they

23 named a manufacturer, they were asked, "What makes

24 you associate the overall appearance of this engine

25 with that manufacturer," and they were told, "Please
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1 be as specific as you can," and then they were also

2 asked a follow-up probe that was "Any other reasons."

3              Now, if they had answered that they

4 associate the overall appearance with only one

5 manufacturer, but then when asked what manufacturer

6 they said, "I don't know," they were asked, as a

7 follow-up, "What made you answer that you associate

8 the overall appearance of this engine with only one

9 manufacturer?"

10              Now, backing up, if, when asked, "Do you

11 associate the overall appearance of this engine with

12 one or more than one manufacturer," they answered

13 "More than one manufacturer," the next question those

14 respondents were asked was, "What manufacturers do

15 you associate the overall appearance of this engine

16 with," and those who entered more than one were asked

17 what makes them associate the overall appearance of

18 the engine with whichever ones they named, whereas

19 those who entered only one manufacturer were

20 instructed, "You answered that you associate the

21 overall appearance of this engine with more than one

22 manufacturer, but you only named one.  What made you

23 answer that you associate the overall appearance of

24 this engine with more than one manufacturer?"

25              And, finally, those who said they
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1 associate it with more than one manufacturer but then

2 couldn't name any, were asked, "What made you answer

3 that you associate the overall appearance of this

4 engine with more than one manufacturer?"

5       Q      Okay.

6              Why did you ask whether they associate

7 the overall appearance of the engine as opposed to

8 whether they associate the engine with any particular

9 manufacturer?

10       A      Because the mark at issue is the

11 appearance of an engine.  Trade dress is -- or a

12 mark, in this case, is -- it's a design, it's an

13 appearance, it's not the concept of the type of

14 engine.  So to measure secondary meaning, you need to

15 ask whether they are -- you need to test whether the

16 appearance -- the specific appearance is causing them

17 to associate it with a certain source, not whether

18 they associate this type of engine with a source.

19              So without a reference to the

20 appearance, you're not asking about a mark or a trade

21 dress, you're asking about the engine itself, or the

22 type of engine.

23       Q      And why do the questions distinguish

24 between associating the overall appearance of the

25 engine with one manufacturer versus more than one
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1 manufacturer?

2       A      Because the key definition of secondary

3 meaning is really association with only one source.

4 That's the nature of a trademark or a trade dress, is

5 it identifies one particular source.  So, generally

6 speaking, for there to be secondary meaning, somebody

7 has to be able to tell the source of something from

8 the mark or the trade dress, and if they look at it

9 and it's something they connect to more than one

10 source, then it's not functioning as a trademark.

11       Q      And what did you instruct Opinion

12 America to do with the responses to these questions?

13       A      They entered answers directly into a

14 computer database, which in the case of closed-ended

15 answers was just registering the specific answer

16 choice, and in the case of open-ended answers, they

17 were instructed to record the answers verbatim

18 exactly as spoken by the respondent.

19       Q      And what did you receive from Opinion

20 America that contained that data?

21       A      I received an Excel file with the data

22 all contained in that file.

23       Q      And what did you do with that data once

24 you received it?

25       A      I reviewed it and analyzed it to come to
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1 an opinion about consumer reaction to the alleged

2 mark.

3       Q      With respect to the data that you

4 received from Opinion America for the first cell,

5 which is the answers pertaining to the Honda

6 non-color photo in Exhibit 66, what analysis did you

7 perform?

8       A      The main analysis was looking at how

9 many respondents answered that they associated the

10 overall appearance of the Honda GX 120 shown in

11 grayscale with only one manufacturer, and that being

12 Honda, and the result was that 41.1 percent of

13 respondents answered that they associate the overall

14 appearance of the Honda engine with only Honda.

15       Q      And is that summary of your analysis

16 contained in your expert report?

17       A      Yes, there's a summary of that at page

18 15, and then a more detailed discussion of that on

19 page 24.

20       Q      How many -- so referring to page 24, how

21 many respondents were shown the Honda non-color photo

22 at Exhibit 66?

23       A      124.

24       Q      And how many of those respondents

25 answered that they associated the overall appearance
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1 of that engine with only Honda?

2       A      Fifty-one.

3       Q      And what -- did you calculate a

4 percentage for that?

5       A      Yes, it's 41.1 percent.

6       Q      Okay.

7              Now, did Opinion America also provide

8 you data on the responses to the same questions with

9 respect to the control non-color group that was shown

10 the photo at Exhibit 67?

11       A      Yes, they did.  My report shows that at

12 page 15, paragraph two, and also on page 24, and the

13 result was that 29 out of 126 respondents who saw the

14 non-color version of the Robin engine answered that

15 they associate the overall appearance of it with only

16 Honda, and that's 23 percent.

17       Q      And how do you analyze the data that you

18 received on the Honda non-color group with the data

19 that you received on the control non-color group?

20       A      The control group rate of 23 percent is

21 telling us that approximately 23 percent of the

22 relevant universe will answer that they associate an

23 engine with Honda even when not shown the specific

24 mark that's at issue, primarily because Honda is a

25 very popular source of this type of engine.
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1              So in order to determine what percent of

2 the result in the Honda non-color group is due to the

3 mark, you have to subtract that 23 percent from the

4 41.1 percent rate, and you get an 18.1 percent

5 difference, and it's that difference between the test

6 and control group that can be attributed to the

7 specific Honda mark at issue, because that is the

8 difference between the test and the control images.

9       Q      And based on that 18 percent net number,

10 do you have an opinion as to whether the mark that is

11 claimed in the application has secondary meaning?

12       A      Yes.

13              In my experience, numbers in that range

14 have not been found to reach the threshold to support

15 a finding of secondary meaning.

16       Q      Now, your survey didn't stop there, did

17 it?

18       A      No.

19       Q      What other work did you do to

20 investigate the issue of secondary meaning with

21 respect to the claimed mark?

22       A      I had two additional groups that saw

23 images in color.  One was -- I call the Honda color

24 group, and it saw the image of the same Honda GX 120

25 engine in color, and that was cell three in the
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1 survey.  And then there was a control group for that

2 Honda color cell which saw the same Robin Subaru

3 engine but with a red, white and black color scheme,

4 and that I called the color control group, and that

5 was cell four in the survey.

6       Q      And what was your purpose in asking

7 these same questions of respondents with showing them

8 photos of the Honda GX in color and the Subaru engine

9 in the same color scheme?

10       A      Because while the main analysis that I

11 had to do was based on removing color from the survey

12 entirely, real consumers do see engines in color, so

13 showing people engines in color is realistic, and I

14 also had reason to think that an investigation of the

15 impact of color was going to be an important and very

16 useful thing to have in this case because I could see

17 from the previous surveys that Honda had done that

18 color had been permitted to impact the results, and I

19 thought likely that might happen again, and it would

20 be very useful to have some survey groups that the

21 Board could look at to fully understand just how much

22 the color scheme of the Honda engine creates an

23 association with Honda and to really be able to

24 understand to what extent is this mark associated

25 with Honda as opposed to the specific color scheme.
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1              So I thought it would be valuable to

2 have these additional cells to help assess what

3 impact this color scheme has on perceptions.

4              MR. PHILLIPS:  I'd like to mark as

5 Opposers' 68.

6              (Whereupon Red/Black/White Engine

7 Photograph is received and marked as Opposer Exhibit

8 68 for identification.)

9       Q      Please take a look at Opposers' Exhibit

10 68, Mr. Poret, and identify it for us.

11       A      This is the Honda GX 120 engine shown in

12 color to the Honda color group, or cell three of the

13 survey.

14       Q      And like the black and white photos --

15 strike that.

16              Like the grayscale photos at Exhibits 66

17 and 67, were there any markings removed from the

18 photo shown to the color Honda group?

19       A      Yes, the name of the engine and any

20 other graphics that could possibly identify source

21 were removed.

22       Q      And how many respondents were shown the

23 photograph at Exhibit 68?

24       A      124.

25       Q      Where is that contained in your report?
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1       A      On page 25.

2       Q      And of those respondents shown the color

3 photo of the Honda GX, how many indicated that they

4 associated it -- associated the overall appearance

5 with only Honda?

6       A      Seventy-four out of 124, which is

7 59.7 percent.

8              MR. PHILLIPS:  Okay.  Let me mark as

9 Opposers' Exhibit 69.

10              (Whereupon Red/Black/White Engine

11 Photograph is received and marked as Opposer Exhibit

12 69 for identification.)

13       Q      Mr. Poret, please take a look at Exhibit

14 69 and identify it for us, please.

15       A      This is an image of the Robin Subaru

16 engine that had -- that is in the red, white and

17 black color scheme that was shown to the color

18 control group, or cell four in the survey.

19       Q      And is this an actual Robin engine in

20 this color scheme or was this a photograph created

21 for purposes of this survey?

22              MR. REGAN:  I object, leading.

23       A      This was altered to impose the red,

24 white and black color scheme on an engine that does

25 not normally have that color scheme.
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1       Q      And why was that done for control

2 purposes?

3       A      It was so that both groups would have an

4 identical color scheme.  So it was another way to see

5 whether people are actually associating the specific

6 engine appearance embodied in the mark with Honda or

7 whether it's -- to what extent it's really the color

8 that's causing the association with Honda.

9              So by putting the same color scheme on

10 an engine that does not embody the Honda mark, we can

11 measure the extent to which the color combined with

12 any other general assumptions or guesses of Honda, as

13 a popular name, are the source of people naming

14 Honda.

15       Q      And how many respondents were shown the

16 non-Honda color photograph at Exhibit 69?

17       A      One hundred twenty-six were shown that.

18       Q      And where is that referred to in your

19 report?

20       A      Page 25.

21       Q      The second paragraph?

22       A      Yes.

23       Q      And how many of those respondents

24 answered that they associate the overall appearance

25 of the Robin engine with only Honda?
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1       A      Sixty-three of 126, which is 50 percent.

2       Q      And what did you do with respect to the

3 59.7 percent rate of association in the Honda color

4 group with the 50 percent association rate with the

5 non-Honda color control group?

6       A      I compared those rates and subtracted

7 the control result of 50 percent from the test result

8 of 59.7 percent to arrive at a net of 9.7 percent,

9 which is the amount that can be attributed to the

10 specific design embodied in the application as

11 opposed to color.

12              So what this shows is there's a very

13 high tendency to name Honda because of this color

14 scheme that's actually quite similar regardless of

15 whether the engine embodies the Honda mark or not,

16 and the difference between an engine with these

17 colors that has the mark and doesn't have the mark is

18 only 9.7 percent.

19              So this is another way to see how strong

20 an association there is between the red, white and

21 black color scheme and Honda and how important it is

22 to separate color from the specific design at issue.

23       Q      And what conclusions, if any, did you

24 draw when comparing the net 9.7 percent number from

25 the color study with the net 18.6 percent number from
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1 the grayscale study?

2       A      Sorry.  The number from the color and

3 the grayscale version?

4       Q      Yeah, and the results in the grayscale

5 version.

6       A      If you compare the 59.7 percent rate

7 when shown in color with the 41.1 percent rate when

8 shown not in color, what that's telling you is that

9 there's a large increase in recognition caused by the

10 color scheme, it's actually an increase of a margin

11 of about 45 percent from viewing it in non-color to

12 viewing it in color, and that's another indication

13 that color is a large part of the association of the

14 engine with Honda.

15       Q      So based on the results from the color

16 study, did that reinforce your opinion as to whether

17 or not the applied-for mark has secondary meaning?

18       A      Yes, it did, it confirmed the same

19 thing, which is that the specific design mark -- the

20 specific design at issue in the application only had

21 a relatively small tendency to cause the engine to be

22 associated with Honda.

23       Q      Now, there was an Appendix C to your

24 report.

25       A      Yes.
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1       Q      What was Appendix C?

2       A      Appendix C was the data file.

3       Q      And that's a very large file?

4       A      Yes, it's -- it's originally an

5 electronic file, which I, myself, have only in

6 electronic form, so I provided it in electronic form.

7       Q      Okay.

8              And by providing it in electronic form,

9 does that make it more readily viewable and avoid

10 printing out a large ream of paper?

11              MR. REGAN:  I object, leading.

12       A      Yes.

13              MR. PHILLIPS:  Counsel, do you have any

14 objection to us attaching the data file in its native

15 Excel format to a CD to this transcript, or on a CD

16 to this transcript?

17              MR. REGAN:  You're talking about putting

18 the data file on a CD and marking it as an exhibit?

19              MR. PHILLIPS:  Yes.

20              MR. REGAN:  As long as the witness, when

21 he signs the transcript, verifies that data in the

22 file is, in fact, his data.

23              MR. PHILLIPS:  Okay.

24       Q      Is that acceptable to you, Mr. Poret?

25       A      Yes.
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1       Q      Thank you.

2              Can you describe the kinds of additional

3 controls and safeguards that you included in the

4 survey?

5       A      Yes.

6              The survey was carried out by an

7 interviewing organization that I've worked with many

8 times and that has well-trained professional

9 interviewing staff, and as part of this job they

10 were -- supervisors and interviewers at this firm

11 were briefed on the job and trained on it

12 specifically.  The survey was programmed, and myself

13 and my staff checked the program thoroughly before

14 the survey was launched to make sure that it all

15 worked properly.  We, you know, monitored and stayed

16 in touch with the interviewing service on a daily

17 basis.  And I personally listened in to interviews

18 periodically to ensure that they were happening and

19 the questions were being read properly and that

20 everything seemed to be going as it should, and

21 supervisors at the interviewing facility also

22 listened in on a portion of every interviewer's

23 calls, so, generally speaking, there was appropriate

24 training and supervision and oversight over the

25 survey.
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1       Q      Is Opinion America a survey firm that

2 you customarily use?

3       A      I've used them regularly, not

4 exclusively, but regularly.

5       Q      Do you consider them a trusted and

6 reliable firm for that purpose?

7              MR. REGAN:  I object, leading.

8       A      Yes.

9              MR. PHILLIPS:  Let's just take a short

10 break.

11              (Brief recess taken.)

12       Q      Before the break, we were discussing

13 additional safeguards in your survey.

14       A      Yes.

15       Q      What does a double-blind survey mean?

16       A      It means that neither the interviewers

17 nor the respondents are aware of the purpose or

18 sponsor of the survey, so that the interviewers

19 couldn't do anything to influence the survey in any

20 way helpful to the sponsor, nor could the respondents

21 give answers that are -- they believe are helpful or

22 desirable in any way.

23       Q      And how does -- how do you ensure that a

24 survey is double-blind?

25       A      You just don't inform the interviewing
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1 company who the sponsor of the survey is or what the

2 purpose was, and make sure that in the survey you're

3 not informing the respondents of that either.

4       Q      And what did you do in that respect for

5 this survey?

6       A      I just didn't inform the interviewing

7 service of any of that information and the questions

8 and instructions don't inform the respondents of

9 that.

10       Q      So does that mean this was a

11 double-blind survey?

12       A      Yes.

13              MR. REGAN:  Objection, leading.

14       Q      And lastly, please explain for us how

15 the net percentage numbers that you arrived at were

16 significant to your opinion in this case.

17              MR. REGAN:  Objection, leading.

18       A      The net numbers are the most critical

19 ones because the test group figures reflect not only

20 association of the specific design mark with Honda

21 but also a tendency to name Honda for other reasons,

22 such as recognizing the color scheme and associating

23 that with Honda or just thinking of Honda as a very

24 popular common source of this type of engine, or

25 associating on a very general level the configuration
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1 of an engine that has these -- a fan cover and filter

2 and fuel tank with Honda.

3              So the -- since the test group number

4 contains these other types of influences that cause

5 people to name Honda, in order to get down to what

6 percentage actually reflects association with the

7 specific mark you need to subtract the control

8 result, which is measuring exactly what percentage of

9 the association is really due to other factors, such

10 as color or general prominence in this area of

11 engines or association of an engine with that general

12 configuration with Honda, and once you subtract that

13 control, then you're down to a net that reflects the

14 specific association of the specific mark with Honda

15 and not those other factors.

16       Q      And what was that net range in your

17 survey?

18       A      It was 9.7 percent in the case of the

19 color portion of it, and it was 18 percent in the

20 case of the non-colored portion of it.

21       Q      And in your opinion, what does that tell

22 you with respect to whether the applied-for mark has

23 acquired secondary meaning?

24       A      In my experience in what I've seen, that

25 is below the threshold that I've seen be deemed to be
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1 enough to show that a mark functions primarily as a

2 source identifier.

3              So in my experience that -- numbers in

4 that range haven't been found to be enough to support

5 a finding of secondary meaning.

6              MR. PHILLIPS:  Thank you, Mr. Poret.

7              MR. REGAN:  You have no further

8 questions, I take it?

9              MR. PHILLIPS:  No further questions at

10 this time.  I reserve the right to conduct redirect.

11 CROSS-EXAMINATION BY MR. REGAN:

12       Q      Good morning, Mr. Poret.

13       A      Good morning.

14       Q      My name is John Regan.  I represent

15 Honda in this matter, along with Sarah Stafford, who

16 is with me -- Sarah Frazier, sorry.  We had a Sarah

17 Stafford.  The Sarahs run together.

18              At the time of your deposition in this

19 matter, you said you served as an expert in about

20 35-or-so trademark or trade dress cases?

21       A      Are you asking?

22       Q      Yes.

23       A      I don't remember what I said about that

24 in my deposition.

25       Q      You said this morning that since the
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1 time of the submission of your CV, you've given trial

2 or deposition testimony in about 30 additional cases?

3       A      That was my estimate, yes.

4       Q      Okay.

5              And your CV was prepared in 2012; am I

6 correct about that?

7       A      Yes, I think this was as of

8 September 2012.

9       Q      All right.

10              So you're doing, on the average, about

11 ten cases per year as an expert in trademark or trade

12 dress survey work?

13       A      Yes.

14              I think if you average it out over

15 several years, that would probably be the average.

16       Q      And you described the scope of your work

17 as a survey expert, which is not limited to

18 litigation-related matters, right?

19       A      Yes.

20              Sorry, I also -- I just want to correct

21 that.

22              Those numbers aren't just trademark

23 cases, those are all instances of testimony in

24 litigation.

25              So what we just talked about before, I
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1 just want to clarify that isn't all trademark.

2       Q      Well, apart from trademark, what types

3 of categories of expert testimony would that include?

4       A      False advertising cases, cases -- some

5 class actions where the survey is more geared at

6 determining whether there's common characteristics or

7 issues across class members, and there's a few other

8 instances of different types of surveys.

9       Q      Now, taking into account the 30

10 additional instances of testimony that you've given

11 since your CV, what's the percentage of your entire

12 practice that is litigation-related?

13       A      I think of it as about 50 percent is

14 legal-related, but that's not all litigation-related.

15              If you're talking about how many surveys

16 that I'm doing or work that is in connection with a

17 litigation that's going on, it's probably maybe

18 35 percent.

19       Q      And the additional 15 percent to get to

20 50 percent would be consulting or advice on

21 legally-related matters?

22       A      Yes, or where there's -- there's no

23 litigation or maybe even no pending dispute at all,

24 but there are legal issues.  Maybe there are legal

25 regulations that need to be complied with, or there's
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1 some type of legal issue but not a current dispute.

2       Q      Your CV, which is Opposers' Exhibit 63,

3 identifies a number of articles that you published,

4 and you referred to several of them in your

5 testimony.

6              Are there any additional articles you've

7 published since preparation of this version of your

8 CV in 2012?

9       A      Yes.

10       Q      Why don't you take a look at your CV,

11 and maybe you could tell us what those additional

12 articles are.

13       A      Well, the main thing I was thinking of

14 actually is listed here, it's the top one called

15 Trademark Litigation Online Consumer Surveys from the

16 Practical Law Company, and what I was thinking is

17 that that's been updated and republished every year

18 since, so there have been -- there are more

19 up-to-date versions of that, which at least address

20 more recent cases, and then that's the only one that

21 I would call a published article, but then I have

22 been a speaker at other conferences since then where

23 I've had papers in connection with the conference

24 that were at least distributed in connection with the

25 conference.  And I know one -- I don't know how well
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1 I'm going to be able to describe what conferences

2 they were --

3       Q      Well, do your best.  Tell me what

4 conferences you recall since the preparation of your

5 CV in which a paper that you prepared may have been

6 published.

7       A      I know there was a DRI, I think that's

8 what it's called, DRI, conference that I did

9 something on use of surveys.  There was a -- some

10 type of trademark and false advertising conference

11 that was in Snowmass, Colorado, that I did a

12 presentation and paper relating to, I think,

13 trademark and false advertising surveys.  I did a

14 conference that was from the Association of National

15 Advertisers that was, I think, advertising law and

16 policy conference that I did a presentation on

17 advertising perception surveys.

18              I'm not sure if that's everything, but

19 that's all that's coming to mind right now.

20       Q      All right.  If any more occur to you

21 between now and the time that you sign and verify

22 your transcript, you can just put those on the errata

23 sheet, all right?

24       A      Okay.

25       Q      Is your litigation consulting rate still
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1 $500?

2       A      No.

3       Q      What is it now?

4       A      Six twenty-five.

5       Q      And do you have the same rate for

6 consulting and testimony or do you have different

7 rates?

8       A      I only have one rate for anything that's

9 done at an hourly rate.

10       Q      At the time of your deposition, the

11 complete billing, including the cost of the survey,

12 which, of course, includes payments to third parties,

13 was approximately $120,000.

14              Do you remember that?

15       A      I do -- I think my memory was that I had

16 a memory of the survey itself being $100,000, so

17 perhaps the rest of that was relating to other work

18 or rebuttal work.

19       Q      Do you recall, as you sit here, what

20 your total amount of fees have been in addition to

21 the hundred thousand dollars that was paid for the

22 survey?

23       A      No.

24       Q      Do you have an approximate number?

25       A      No.
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1       Q      Is it less than $50,000?

2       A      I'd be pretty confident it is, but I'm

3 not sure.

4       Q      Now, one of the first steps that you

5 went through was to define the relevant universe for

6 this survey, correct?

7       A      Yes.

8       Q      And you included two groups in that

9 universe, prospective purchasers of the type of Honda

10 engines that embody the design depicted in the

11 trademark application was the first group, correct?

12       A      Yes.

13       Q      And the second group was prospective

14 purchasers of the equipment that would contain those

15 engines, correct?

16       A      Yes.

17       Q      Is there any difference, in your mind,

18 in the universe that you used and the universe that

19 Mr. Mantis used in his survey?

20              In his survey in this case.

21       A      There's no -- there's no substantive

22 difference in the universe used that I think relate

23 to any difference in results.  There are certain

24 small differences, but they're not ones that I would

25 point to as really meaningful differences.
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1       Q      And when you were composing that

2 universe, you used a type of engine to determine

3 prospective purchasers, correct?

4       A      I did in the screening questions for the

5 survey, yes.

6       Q      And feel free to consult the screening

7 survey at any time, but the engine you referred to

8 was an overhead valve, horizontal shaft

9 gasoline-powered engine, correct?

10       A      Yes.

11       Q      And is it possible, in your mind, that

12 purchasers of overhead valve engines also purchase

13 overhead cam engines?

14       A      It's certainly possible, yes.

15       Q      Do you know the difference between those

16 two types of engines?

17       A      I don't, on a technical level.

18              I recall a discussion of this topic, you

19 know, before -- in Mr. Mantis' reports and leading up

20 to my deposition, but I don't have technical

21 expertise in types of engines.

22       Q      Understanding that you're not being

23 offered as an engine expert, could you define for me

24 today what the difference between an overhead valve

25 engine is and an overhead cam engine?
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1       A      No.

2       Q      So you don't know whether or not the

3 purchasers you surveyed were also purchasers of

4 overhead cam engines?

5       A      I don't know.

6       Q      And the question that you asked

7 respondents was whether their organization purchased

8 or rented products that contain overhead valve,

9 horizontal shaft gasoline-powered engines used in a

10 variety of equipment types, correct?

11       A      Yes, that was one of the questions.

12       Q      And one of those types of equipment was

13 snowblowers?

14       A      Yes.

15       Q      And you did not ask respondents to

16 identify which types of products contained overhead

17 valve, horizontal shaft gasoline-powered engines

18 purchased by their organization?

19       A      No.

20       Q      When you say "No," do you mean that I'm

21 correct in that statement?

22       A      Yes.

23              Sorry.

24              They were asked what industry they work

25 in, so there is information on what field the
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1 respondent is in, but they weren't asked the question

2 about what type of equipment, as you just laid out.

3       Q      And you also didn't ask respondents if

4 the engines were visible in the types of equipment

5 that their organizations purchased, correct?

6       A      Correct.

7       Q      Now, your survey universe contained four

8 segments, correct?

9       A      Yes.

10       Q      The first was rental yards?

11       A      Yes.

12       Q      The second was OEM's?

13       A      Yes.

14       Q      Third was organizations that purchase or

15 rent products containing the relevant engines?

16       A      Yes.

17       Q      And the fourth was the retail and

18 wholesale trade, correct?

19       A      Yes.

20       Q      Do you see any difference in those

21 segments of your survey universe with the universe

22 that Mr. Mantis used in his report in this case?

23       A      I know that we had somewhat different

24 percentages of -- in those different categories.

25       Q      Apart from the percentages within those
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1 four categories, is there any difference between the

2 four categories that you used in your universe and

3 the four categories that Mr. Mantis used in his

4 universe?

5       A      I'm not sure.

6       Q      What's the lack of your certainty?

7       A      That I'm not sitting here looking at

8 Mantis' description of his categories.

9              I know we used the same SIC code, so,

10 practically speaking, we used the same groups, but

11 I'm just -- without seeing his words in front of me,

12 I'm not sure if he described anything differently.

13       Q      And you anticipated my next question,

14 which is that, in terms of those four categories, you

15 used SIC codes, correct?

16       A      Well, yes, I did use SIC codes.  Those

17 aren't necessarily what tie into those four

18 categories, but, yes, the SIC codes were used.

19       Q      And how did you determine which SIC

20 codes should be used?

21       A      I largely used the ones that Mr. Mantis

22 had used in his survey in the Pep Boys case and, as I

23 said, I did look to see if I saw other SIC codes that

24 seemed relevant, but I didn't see anything else that

25 I thought should be added.
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1       Q      Is there any difference in the survey

2 codes that you used and those that Mr. Mantis used in

3 this case in your reports?

4              MR. PHILLIPS:  Objection, beyond the

5 scope.

6       A      I do believe that he cut out a few SIC

7 codes that he had used in his previous survey when he

8 did a survey in this present case.  So I think he had

9 a few less SIC codes that he was working from than I

10 did.

11       Q      So in terms of the survey that you did

12 here, you took each and every SIC code that Mr.

13 Mantis used in the Pep Boys case and used that in

14 your report, correct?

15       A      Well, I'm not sure what you mean by used

16 in my report.

17              SIC codes aren't used in a report,

18 they're used to identify companies to call.

19              So I used them to get a database of

20 people to call, but any -- an SIC code would only

21 actually get represented in the survey if the people

22 reached from that SIC code qualify.

23       Q      Right, but the SIC codes were the

24 starting point for the work that followed that led to

25 the survey and the report, correct?
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1       A      Yes.

2       Q      And I just want to be clear on the

3 record that you used the same survey codes for your

4 report here that Mr. Mantis used for his secondary

5 meaning survey in the Pep Boys case?

6       A      I'm just thrown by your phrase about

7 using SIC codes for a report here.

8       Q      Well, I mean as a starting point for the

9 report.

10       A      They were -- the same SIC codes from the

11 prior case were used as a starting point for

12 identifying a list of businesses to call to see if

13 they were qualified.

14       Q      Now, within the four segments that we

15 discussed, you purchased samples for different SIC

16 codes, correct?

17       A      I did purchase samples from different

18 SIC codes.

19       Q      And I don't think that was explained on

20 your direct.

21              Could you explain the step in the

22 process of purchasing samples based on SIC codes?

23       A      Yes.

24              For each SIC code, there are a certain

25 number of businesses in existence that are identified
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1 as falling within that code, and we purchased a

2 proportional number of entries or records from each

3 SIC code.

4              So, for instance, if there's 20,000

5 businesses that do construction and 1,000 that do,

6 you know, lawn care -- of course I'm just making that

7 up -- then we would have proportionally more

8 construction firms than lawn care firms that are

9 represented, so ultimately we have a list that we're

10 dialing from that is proportionate to the SIC

11 categories.

12       Q      And at this point in the process, are

13 you making any selection or are you just buying the

14 sample that's there?

15       A      Just buying the sample that's there, but

16 not all of it, buying a list of a size that's

17 calculated to be enough to get a survey done.  So

18 it's getting a random selection proportionately.

19       Q      And explain to me how you did this

20 random proportionate selection of the universe in the

21 first instance?

22       A      Well, the first level of it is that when

23 we're purchasing sample of companies that fall within

24 certain SIC codes, we're ordering a randomized

25 sample.  So, for instance, if there are 20,000
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1 construction firms but we only need a thousand on our

2 list, then they're getting -- they're getting

3 randomly selected, which of the thousand of the

4 20,000 we're going to get, and then the second level

5 is that once we actually have a list that we're going

6 to be using to call from, it's a randomized process

7 of what business from our list is getting selected by

8 a machine to dial its number.

9       Q      And the first step of the random

10 selection that you described, is that done by the

11 seller of the sample?

12       A      Yes.

13       Q      And the second step of the random

14 selection of the segments within the sample, is that

15 done under your supervision?

16       A      It is, although what's really happening

17 is that it's automated, so it's really being done by

18 a computer.

19       Q      The only way to determine whether SIC

20 codes were actually dialed or reached is with a

21 sample disposition report?

22       A      I suppose if the disposition report

23 shows it by SIC codes or -- I'm just trying to think

24 how the information would be laid out, but, yes, you

25 would have to go back to the -- you would essentially
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1 have to go back to the list and see what -- what SIC

2 code an entry came from and whether it was dialed.

3       Q      And you had a sample disposition report

4 in this case that you used as a preliminary step with

5 your report, correct?

6       A      I'm sure I had access to a sample

7 disposition report of some kind, but I don't remember

8 what it looked like or whether it showed things by

9 SIC codes.  I just can't remember.

10       Q      That report was not included -- strike

11 that.

12              That sample disposition report was not

13 included as part of your expert report in this case,

14 correct?

15       A      Yes.

16       Q      When you say "Yes," you mean what I

17 stated is correct?

18       A      Yes, you're correct.

19       Q      And you didn't disclose the

20 qualification rates for these segments in your

21 report?

22       A      That was not in my report, you're

23 correct.

24       Q      You would need the sample disposition

25 report to calculate qualification rates, correct?
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1       A      You'd need that or something like it.

2       Q      Now, as you described, your survey

3 included both test and control groups?

4       A      Yes.

5       Q      And is the term "noise" sometimes used

6 to be a shorthand description for factors other than

7 the mark as the source identifier in the mind of the

8 prospective purchaser?

9       A      Yes.

10       Q      And you gave several factors in your

11 direct examination, such as color, such as Honda's

12 presence in the mark as being a manufacturer.  Those

13 are the kinds of things that would constitute noise,

14 in your opinion?

15       A      Those are some of the things that could

16 lead to answers that would be noise.

17       Q      Now, in order to control noise in a

18 survey, the control groups should be shown an engine

19 of the same general type as the mark in question;

20 namely, the same general type as the Honda GX engine?

21       A      To the greatest extent possible.

22              It's not always the case that that can

23 be done exactly, but the more things that you can

24 hold in common about the type of engine, then, you

25 know, the fairer it is to -- well, to my client here,
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1 to the extent that there are other differences, then

2 that could work against Briggs and Kohler in this

3 instance.

4       Q      But one needs the other differences in

5 order to have a fair comparison?

6       A      Sorry.  Could you say that again?

7       Q      One needs to have the other differences

8 in order to have a fair comparison, correct?

9              MR. PHILLIPS:  Objection, vague.

10       Q      And I say "fair comparison," I mean of

11 the test mark and the control sample product.

12       A      I'm just not sure what you mean by "the

13 other differences."

14       Q      Okay.

15              You talked about common elements between

16 the test and the control and differences between the

17 test and the control, correct?

18       A      Yes.

19       Q      My question is, in that context, one

20 needs to have some differences between the test and

21 the control for a comparison to be made?

22       A      Certainly some differences, yes.

23       Q      Would you agree it would not be

24 appropriate to use as a control a product sample that

25 is viewed to contain the elements of the mark in
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1 question?

2              MR. PHILLIPS:  Objection, vague.

3       A      I don't know how to answer that on such

4 a general level, where there are a number of elements

5 of marks that -- where there are a number of elements

6 that combine to create a mark or trade dress, and the

7 mark is the combination of all of those, it's

8 complicated, and it's certainly not the case that all

9 of those elements would need to be changed to have a

10 proper control.

11       Q      Well, if you were trying to measure

12 whether a mark was a source identifier to a

13 prospective purchaser, you would not select, as a

14 control, a product that had been contended to be

15 substantially the same as the mark?

16       A      Well, it depends what you mean by

17 "substantially the same" and contended by who.

18       Q      Well, it's a hypothetical question at

19 the moment, but if it was contended that a sample

20 product was substantially the same as the mark, that

21 would not be a good product to select as a control in

22 testing the mark as a source identifier, correct?

23       A      It really depends what you mean by that

24 someone has contended it's substantially the same as

25 the mark.  If what they're saying is this has a bunch
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1 of similar non-infringing features, then that

2 wouldn't make it bad as a control.  If what you mean

3 is they're saying this does embody a trademark, then

4 that would make it bad as a control.

5       Q      Now, the relevant type of engines in

6 this case were overhead valve, horizontal shaft

7 gasoline-powered engines, correct?

8       A      Yes.

9       Q      And the control must not embody the

10 specific design in Honda's application?

11       A      Right.

12              I think that's essentially right.

13       Q      And your choice was the Subaru EX 21

14 engine as a control?

15       A      Yes, the Robin engine.

16       Q      Did you consider and eliminate any other

17 engines as less useful controls?

18       A      The answer is, I don't remember.

19              I've reviewed my deposition transcript

20 in which the same topic was talked about and I

21 didn't -- I didn't even have that great a memory at

22 that time, but I think the answer is, I don't really

23 have a very clear memory other than that I looked

24 around at various engines and I just don't remember

25 in particular which ones I saw and if I thought other
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1 ones would have been potential good controls or not.

2       Q      Well, accepting that lack of memory, can

3 you retrace your analysis in how you went about

4 looking at potential engines that were out there and

5 deciding to select the Subaru EX 21 as the one you

6 were going to use as opposed to others?

7       A      I'm fairly confident that the Subaru was

8 presented to me by -- by Opposers as a candidate and

9 that they -- and that they informed me that that was

10 an engine that Honda had agreed in some other

11 context -- in some agreement that Honda had agreed

12 that that was not infringing and did not embody the

13 mark at issue, and that that was a fairly similar

14 type of engine in terms of the just general

15 configuration, but since Honda had agreed that it did

16 not embody its mark, that seemed a very good

17 candidate.

18              So that was the source of me learning

19 about the Subaru Robin engine and the rest of the

20 process involved that I did do some amount of looking

21 around to see if there were other things that seemed

22 like would be more suitable for some reason, and I

23 don't really remember much about that process, but,

24 obviously, ultimately I decided that the Robin was a

25 fine control.
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1       Q      Now, you looked at various source

2 materials which you've identified in your report

3 relating to the case, such as discovery materials,

4 correct?

5       A      Yes.

6       Q      In review of any of those materials, did

7 you ever determine whether Opposers, one or both, had

8 ever taken a position as to the comparability of the

9 Subaru EX 21 engine to the applied for Honda mark?

10       A      I don't remember at the time I reviewed

11 those materials whether -- I don't remember if I saw

12 any of that at that time.

13       Q      If there was such a statement suggesting

14 comparability between the Subaru EX 21 engine and the

15 Honda applied-for mark, would that have affected your

16 opinion in selecting the Subaru EX 21 engine as the

17 control in this case?

18       A      Again, it depends on what you mean by

19 "comparability," and if the position was this is

20 another engine that contains common non-protectable

21 features that lots of engines have, then no.  If it

22 was a concession that this engine embodies a mark

23 that Honda owns, then yes.

24       Q      Okay.

25              So your opinion is that in selecting
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1 this control, the Subaru EX 21 engine had the same

2 component configuration as the Honda GX engine?

3       A      No, I was just answering your question

4 about what hypothetically might have affected my

5 thinking.

6       Q      Right.

7              I'm now asking you -- I'm moving from

8 the point of a hypothetical question to what you

9 actually did here.

10              Okay?

11       A      Yes.

12       Q      And the question is, you selected the

13 Subaru EX 21 engine because it had the same component

14 configuration as the Honda GX engine?

15       A      I don't know that I would put it in such

16 vague terms because who knows precisely what you mean

17 by that.

18              I would say it contains a general

19 configuration consisting of a fan cover and a fuel

20 tank.

21       Q      And an air cleaner?

22       A      Yes, and an air cleaner in the

23 configuration that one can see looking at it.

24       Q      But the control did not, in your

25 opinion, have a lot of the specific elements
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1 described in Honda's application?

2       A      I do agree.  If you go through the

3 individual elements, the control has a lot of key

4 differences in the specific elements that are

5 described, and combining that with Honda itself

6 having agreed that the overall image -- the overall

7 appearance of the Robin engine does not embody its

8 mark, those were sufficient differences to make it an

9 appropriate control, in my mind.

10       Q      So, for instance, the fan cover on the

11 Subaru is not slanted like the fan cover on the Honda

12 GX engine?

13       A      You're asking me about that?

14       Q      I am.

15       A      I don't know.

16       Q      Well, why don't you take a look at the

17 exhibits that are in front of you and -- and give me

18 your answer.

19              If you want to reference an exhibit,

20 please do so.

21       A      Okay.

22              So the question is whether the fan

23 covers are both slanted?

24       Q      No.

25              The question is, the fan cover on the
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1 Subaru is not slanted the way the Honda GX engine fan

2 cover is slanted?

3       A      Sorry.  Could you say that one more

4 time?

5       Q      Certainly.

6              The fan cover on the Subaru is not

7 slanted, whereas the fan cover on the Honda GX engine

8 is slanted?

9              MR. PHILLIPS:  Objection, vague.

10       A      I'm not entirely sure what you mean.

11       Q      All right.

12              Would you agree that the fan cover on

13 the Subaru is more rounded than the fan cover on the

14 Honda GX engine?

15              MR. PHILLIPS:  Objection, vague.

16       A      I'm not completely sure.  I mean, one of

17 the things that's difficult about this is that it's

18 not all that easy to tell from written description in

19 the application what Honda even means by each

20 specific thing, and not being specifically an expert

21 in engine designs, I'm not incredibly comfortable

22 characterizing these various design elements.  I

23 agree there are a bunch of things about the fan cover

24 in the Subaru that look different than the fan cover

25 on the Honda, but I'm not quite sure how to
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1 characterize the degree of slant or roundness.

2       Q      Well, can you describe, in your own

3 words, what you think the differences are with

4 respect to the fan cover?

5       A      Well, there's some difference in shape.

6 I'm not sure how to describe it.  I suppose on the

7 left part of the Honda there's more of what seems

8 like a straight diagonal line to it, whereas on the

9 Robin it's more curved in that area.  And there's

10 obviously all kinds of other differences in terms of

11 the handle and --

12       Q      Well, just sticking with the fan cover

13 for the moment, are there any other differences that

14 you see beyond what you're describing?

15       A      Well, there's lots of differences in the

16 vents, for one thing.

17              It's easier to see them just by looking

18 at them than have me describe them, but there's a

19 different configuration in terms of how the vents

20 running horizontally or some vertically or different

21 lengths or different numbers of how many rows of

22 vents there are, and there's some difference in the

23 overall -- the overall shapes of the fan covers and

24 how they -- I guess particularly the shape in the

25 area where they approach the filter part of the
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1 engine.

2       Q      All right.

3              Have you completed your answer with

4 respect to the fan cover?

5       A      As best as I can with the understanding

6 that I'm -- I'm not necessarily the most qualified

7 person to be putting words to how to describe the

8 appearance of a fan cover.

9       Q      The bevel on the top of the air cleaner

10 on the Subaru looks different than the bevel in the

11 Honda engine, correct?

12       A      Yes, there's certainly a difference.

13       Q      Would you agree that the shape on the

14 air cleaner on the Subaru looks quite different than

15 the Honda mark?

16       A      The shape of the air cleaner?

17       Q      Yes.

18       A      There's certainly a difference that I

19 can see.

20       Q      Can you describe what that difference

21 is?

22       A      Well, for one, the main thing that jumps

23 out at me is that on the Robin engine there's more of

24 an angle or curvature to the bevel, it starts off

25 lower on the left side and it rises with some
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1 curvature as it moves to the right, whereas with the

2 Honda it's more of a straight line going across.

3       Q      Any other differences?

4       A      Maybe, but, again, it's hard to

5 describe.  I mean, my eye picks out other things that

6 look like difference in proportion or shape, but I'm

7 not really sure how to describe them.

8       Q      Look at the lower portion of the air

9 cleaner cover.  Does that look different on the

10 Subaru than the belt around the air cleaner in the

11 Honda mark?

12              MR. PHILLIPS:  Objection, vague as to --

13 I guess my concern, I don't want to interfere with

14 your examination, but there's been sort of different

15 definitions of where the air cleaner cover starts and

16 ends, so if you could just clarify exactly which part

17 of the picture you want him to focus on.

18              MR. REGAN:  Well, I'm not sure I can

19 settle that dispute with a question.

20              MR. PHILLIPS:  All right.

21              MR. REGAN:  So we may have to deal with

22 that another day, but what I would do is, as best you

23 can, Mr. Poret, look at the lower portion of the air

24 cleaner cover.

25       A      I do see what look like some differences
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1 to me.

2       Q      All right.  Could you tell me what those

3 are?

4       A      For one, the Honda is more straight at

5 the sides, running up and down, whereas the Robin is

6 more curved or angled at the left and right edges of

7 it, and the Honda, this piece of it also seems

8 narrower, or shorter relatively, and in the Robin,

9 that section of it seems thicker, or taller.

10       Q      All right.  Have you completed your

11 answer?

12       A      Again, to the best of my ability to

13 convey difference in shape and form in words.

14       Q      Now, the belt on the air cleaner cover

15 on the Subaru is not aligned with the seam on the

16 fuel tank like in the Honda mark, correct?

17       A      I would agree that there's some

18 difference with respect to that.

19       Q      And the control levers on the Subaru

20 look very different than those in the mark, correct?

21       A      They certainly have some differences.

22       Q      Are you able to tell me what the

23 differences are?

24       A      No, I just -- they look somewhat

25 different.
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1       Q      Now, the fuel tank, which is in the

2 upper-right-hand corner, as you know, the shape of

3 the fuel tank on the Subaru looks different than the

4 shape of the fuel tank in the Honda mark, correct?

5       A      Certainly to some degree, yes.

6       Q      And how would you describe that

7 difference in shape?

8       A      On the Robin, the overall shape of the

9 fuel tank is a little bit more close to square, or

10 rectangular, although it is rounded, whereas on the

11 Honda it's a bit more curved around the edges,

12 there's a bit more angle to the curvature.

13       Q      There is no beveling around the top of

14 the fuel tank on the Subaru, as there is in the Honda

15 mark, correct?

16       A      That does appear to be correct.

17       Q      Now, are you aware that Briggs and

18 Kohler have claimed that the Subaru engine you used

19 as a control has virtually all the same elements as

20 the Honda mark?

21       A      I don't know if I'm aware of it in that

22 exact terms.  I know that at my deposition I was

23 asked a lot of questions about this topic, so a lot

24 of what I have in my mind now comes from what was

25 presented at my deposition, so I certainly have been
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1 informed that Opposers have made some comments about

2 the Subaru engine having similarities, I just don't

3 remember exactly what those comments were.

4       Q      Okay.

5              The quote was that -- the quote from

6 Briggs and Kohler was that the Subaru engine has,

7 quote, virtually all of the same elements of the

8 mark.

9       A      Okay.

10       Q      Do you understand that to be what Briggs

11 and Kohler have said?

12              MR. PHILLIPS:  Objection, foundation.

13       A      I understand you're telling me now that

14 it is, so I understand that.

15       Q      And do you have any independent source

16 basis for verifying whether that statement is -- that

17 I related to you is, in fact, one that was made by

18 Briggs and Kohler in this case?

19       A      Not sitting here at this moment.

20       Q      And apart from talking to counsel, which

21 of course we're not going to go into, where would you

22 go to look to verify whether that statement was, in

23 fact, made or not?

24       A      I don't know.

25              I just don't know if that was referenced

Page 82

Veritext Legal Solutions
800-567-8658 973-410-4040



Hal Poret

1 in any of the materials I was shown or if anything

2 that was shown to me at my deposition involved that.

3       Q      Are you aware that it's Briggs and

4 Kohler's position that few, if any, of the

5 differences between the Subaru EX 21 and the mark are

6 substantial?

7              MR. PHILLIPS:  Objection, foundation.

8       A      I would have to give you the same answer

9 before, that I largely, at my deposition, was

10 presented with similar comments or materials, and I

11 understand that they've taken some general position

12 on the similarity or lack of differences between the

13 Subaru and the Honda, but I don't remember

14 specifically what they said.

15       Q      So if you don't know here, am I correct

16 that you didn't know at the time that you did your

17 report what positions Briggs and Kohler had taken on

18 whether the few, if any, differences between the

19 Subaru EX 21 engine and the Honda mark were

20 substantial?

21              MR. PHILLIPS:  Objection.

22              MS. GIFTOS:  Objection to the extent it

23 calls for a legal conclusion.

24              MR. PHILLIPS:  And foundation.

25       A      I do believe that you're correct, at
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1 least that at the time I did my report I wasn't

2 familiar with whatever the details of their position

3 on the Robin engine was.

4       Q      And "their," in that answer, would be

5 Briggs and Kohler?

6       A      Yes.

7       Q      Is it important that a control not have

8 a design that's substantially similar to the mark?

9       A      Again, it depends what you mean by

10 "substantially similar."

11              It shouldn't be substantially similar to

12 the mark, but it should be substantially similar to

13 the non- -- to the common or non-infringing aspects

14 of the product.

15       Q      So it should be similar in terms of the

16 product configuration but not in terms of the

17 specific details of the mark?

18       A      It's very difficult to convey this when

19 you're talking about a three-dimensional product or

20 something that's -- that has a lot of different

21 features that combine to create what's alleged to be

22 a mark or trade dress.

23              The way I would put it is, the control

24 should not be so overall similar in impression that

25 it could be said to embody the mark, but it should be

Page 84

Veritext Legal Solutions
800-567-8658 973-410-4040



Hal Poret

1 similar in what I would consider common elements of

2 it.

3       Q      Now, you selected the Subaru, at least

4 in part, as you indicate because Honda denied that

5 the Subaru embodied its mark?

6              MR. PHILLIPS:  Objection, misstates the

7 evidence.

8       A      That's pretty close to accurate.

9              I guess the way I had thought of it was

10 that Honda had agreed that the Subaru did not embody

11 its mark.

12       Q      And that information came to you from

13 counsel for the Opposers?

14       A      Yes, certainly in one form or another.

15       Q      Did you look at any settlement agreement

16 between Honda and Subaru relating to such subject

17 matter?

18       A      I don't recall.

19              It was my understanding that whatever I

20 was being told related to a settlement agreement, but

21 I don't -- I don't recall if that was something that

22 they were allowed to show me or not.

23       Q      Are you -- so the answer is no, that you

24 didn't look at any agreement that might exist between

25 Subaru and Honda?
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1       A      No, it's that I'm not sure -- I don't

2 recall if I was able to or not.

3       Q      Are you aware that Honda also has agreed

4 that a number of other engines do not embody its

5 mark?

6       A      I am aware of that from being told that

7 at my deposition, but my knowledge of that, in other

8 words, of what Honda has said about other engines,

9 comes from whatever I was shown or asked about at my

10 deposition relating to other engines.

11       Q      So that information was not something

12 you had in mind when you prepared your report and

13 conducted the survey?

14       A      If what you mean was knowledge of

15 whatever Honda had said about those other engines,

16 then no, that was not in my mind at that time.

17       Q      If there were, in fact, such other

18 engines that Honda said did not embody its mark,

19 would those have also been available as possible

20 controls?

21       A      I'm not sure what you mean by

22 "available."  I mean, anything that exists is

23 available, but if the question is could they have

24 been proper controls, I'd have to -- I'd have to

25 consider each one to decide if it would be a proper
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1 control.

2       Q      But if Honda had agreed that a

3 particular design of engine was not one that embodied

4 its mark, it would at least qualify as a potential

5 control for you to evaluate?

6       A      I would say it would place it into an

7 initial set of considerations to, you know, be then

8 specifically evaluated.

9       Q      And with respect to other engines that

10 Honda has said do not embody its mark, are you aware

11 what positions Opposers might have taken on those

12 engines as to whether they embodied Honda's mark?

13       A      I -- sitting here right now, I have no

14 memory of knowing what Opposers' position was.

15       Q      Now, you would agree with me, as a

16 consumer survey expert, that a trademark survey's

17 instructions and questions should be non-suggestive

18 to the extent that is possible?

19       A      Yes, if what you mean by

20 "non-suggestive" is not leading people to a certain

21 answer.

22       Q      Is that what you mean by

23 "non-suggestive" when you use it?

24       A      Yes, but there are elements of

25 instructions that are intended to suggest something
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1 to people, but properly so.

2       Q      Now, in your survey questionnaire, and

3 you're free to look at it if you care to, respondents

4 were told by the interviewer, "In a moment, I'm going

5 to direct you to look at an image of an overhead

6 valve, horizontal shaft gasoline-powered engine,"

7 correct?

8       A      Yes.

9       Q      That same instruction was read to both

10 the test group and the control groups?

11       A      Yes.

12       Q      All right, let me just rephrase that.

13              That same instruction was read to both

14 the test and the control groups?

15       A      Yes.

16       Q      So before being shown a picture of the

17 Subaru engine, members of the control group were told

18 they were going to be shown an overhead valve engine?

19       A      Yes.

20       Q      And you agree it would have been an

21 option not to mention overhead valve in that

22 instruction?

23       A      Yes.

24       Q      At the time you designed the survey, you

25 did not know whether the Subaru EX 21 engine was an
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1 overhead valve engine?

2       A      Correct.

3       Q      You now know that Subaru is not, in

4 fact, an overhead valve engine, correct?

5       A      Yes.

6       Q      It is, in fact, an overhead cam engine?

7       A      At least that's what I've been informed.

8       Q      Now, when you asked survey respondents

9 if they associate the engine they were being shown

10 with one manufacturer or more than one manufacturer,

11 you did not rotate the answer choices?

12       A      Correct.

13       Q      You countered, as a response, as an

14 association with Honda, if the respondent said they

15 associated the engine with one manufacturer and

16 identified that manufacturer as Honda?

17       A      Yes.

18       Q      You did not rely at all on the verbatim

19 answers when you classified the responses?

20       A      I would agree that I did not rely on

21 them.  I did look at them and consider them, and

22 there is additional discussion in my report about

23 them, but I agree the main analysis, being the test

24 versus control group comparison, that I think that's

25 right, that it doesn't rely on the verbatims.
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1       Q      Now, if the respondents said they

2 thought the engine they were viewing on the Internet

3 page was Honda or a copycat or a knockoff of a Honda,

4 you did not classify that response as an association

5 with Honda?

6       A      Sorry, you just said a lot of things

7 there and I'm not sure that's true with respect to

8 all of them.  Could I just hear that back again?

9       Q      Certainly.

10              If the respondent viewing the engine

11 thought the engine was either a Honda or a copycat or

12 a knockoff of a Honda, you did not classify that

13 response as an association with Honda?

14       A      I'm just trying to follow what you mean.

15              Are you asking about if people said they

16 associate it with more than one?

17       Q      Yes.

18       A      And then when asked to name

19 manufacturers, named multiple things, including Honda

20 and those other things you mentioned?

21       Q      Exactly.

22       A      Well, the answer is not so clean as what

23 you asked.  The reality is, I analyzed those answers

24 in both the test and the control group, and they were

25 present in both the test and control group in a way
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1 that, if I did count those, would not have increased

2 the secondary meaning level.

3              So I think you're correct that in my

4 main analysis I did not count those answers, but I

5 did do an analysis and noted in my report that if you

6 were to count certain other answers, that wouldn't

7 have changed the conclusion.

8       Q      Were there the same number of such

9 responses in the test and the control groups or was

10 there more in one than the other?

11       A      I'm just going to take a look at my

12 report to see if I can answer that.

13       Q      Go right ahead.

14       A      Well, I guess I better distinguish

15 between two things.

16              In my report, I talked about people who

17 initially answered that they only associate the

18 appearance with one company, but then actually named

19 more than one, and then there's also people who

20 initially said they associate the appearance with

21 more than one and named multiple sources.

22              So this analysis that I was referring to

23 pertains to those who initially said they associate

24 the engine appearance with one source but then named

25 Honda and other sources or said it's really just a
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1 knockoff of a Honda.  And in that category it looks

2 like, from page 26 and 27 of my report, that there

3 were at least as many of those types of answers in

4 the control group.  So had I counted those, it

5 wouldn't have raised the secondary meaning level.

6 But in terms of people who initially answered that

7 they associate the design of the engine with more

8 than one source, those were counted as not reflecting

9 secondary meaning, and I don't have information in my

10 report comparing those test and control group

11 results, so I'm not sure about that, off the top of

12 my head, without looking at the data.

13       Q      And you would have to look at the data

14 to see about the particular questions dealing with

15 the copycat or knockoff answers, correct?

16       A      Yes, in the case of people who said more

17 than one source.

18       Q      You didn't report any validation results

19 from your survey?

20       A      Not -- I didn't do telephone validation,

21 if that's what you mean.

22       Q      Right, you did not do any independent

23 validation interviews --

24       A      I did not do telephone validation.

25       Q      -- By, for instance, calling up the same
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1 person who had been interviewed to see whether the

2 answers were the same if you weren't listening in on

3 that particular interview?

4       A      I'm not sure you just accurately

5 described what validation would do, but I agree, I

6 did not have an independent phone call made back to

7 the same respondent.

8       Q      And you didn't do any other form of

9 independent validation of the interviews, correct?

10       A      I'm not entirely sure what you mean by

11 that.

12              There are other elements to the process

13 that I consider validating the process, but I did not

14 do anything where a third party contacted a

15 respondent a second time after they had completed the

16 interview.

17       Q      You're familiar with the concept of

18 independent validation in consumer surveys?

19       A      Yes.

20       Q      And that was not done in this survey,

21 correct?

22       A      Well, what I'm familiar with primarily

23 is independent validation of mall surveys and other

24 certain types of in-person surveys.  I don't believe

25 that there's a standard practice of independent
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1 validation for phone surveys.  And there's certainly

2 not for online surveys.

3              So I am familiar with -- I do have a

4 clear sense of a standard for independent validation

5 for mall surveys and certain in-person surveys, and I

6 agree that was not done here.

7       Q      You understand that the trade dress at

8 issue in this case is the image that's depicted in

9 Honda's application that's on page 1 of your expert

10 report?

11       A      Yes, in general terms, I think that's

12 right.

13       Q      And you understand the application does

14 not include color?

15       A      Yes.

16       Q      Now, as I understand it, you used a

17 grayscale image in order to minimize any influence

18 color would have had on your survey results --

19       A      Yes.

20       Q      -- for two of the groups?

21       A      Yes, I think that's fair.

22       Q      And, I should say, for a set of testing

23 control groups?

24       A      Yes.

25       Q      Now, your second survey with a different
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1 set of testing control groups, you showed respondents

2 a red, white and black color scheme, correct?

3       A      Yes.

4       Q      And that was true for both the Honda GX

5 engine and the image of the Subaru engine that you

6 presented, correct?

7       A      Yes.

8       Q      And the image of the Subaru engine was

9 digitally altered in order to give it a red, white,

10 black color scheme as the control engine for this

11 survey?

12       A      Yes.

13       Q      You are aware, of course, that the

14 Subaru control engine is not sold in the marketplace

15 in the red, white and black color scheme that you

16 showed to respondents?

17       A      That is my understanding.

18       Q      And would you agree that it's possible

19 for a purchaser to associate both the product's color

20 scheme and the product's design with a company?

21       A      Yes, that's possible.

22       Q      Those aren't mutually exclusive

23 concepts?

24       A      I agree.

25              MR. REGAN:  Okay, we can take a break.
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1              (Brief recess taken.)

2       Q      Now, Mr. Poret, you testified on your

3 direct examination that you removed certain graphics

4 from the engine photographs that are marked as

5 Opposers' Exhibits 66 through 69 before those

6 photographs were shown to respondents, correct?

7       A      Yes.

8       Q      And that was done, in your opinion, to

9 eliminate potential source identifiers other than the

10 applied-for mark?

11       A      Yes, and because those are not part of

12 the mark, they're not in the application.

13       Q      And one of the graphics that you removed

14 showed a turtle and a rabbit?

15       A      I believe so.

16       Q      That graphic was present on both the

17 Honda GX engine and the Subaru control engine,

18 correct?

19       A      I believe so.

20       Q      Do you know what that turtle and rabbit

21 represent?

22       A      I assume it represents something to do

23 with slower or faster, but I'm not sure.

24       Q      And am I correct that you don't know how

25 many engine manufacturers use a graphic with a turtle
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1 and a rabbit?

2       A      Yes.

3       Q      So I am correct in stating you don't

4 know how many manufacturers of these type of engines

5 we've been discussing, the horizontal shaft overhead

6 valve engines, use a turtle and a rabbit?

7       A      Yes.

8              MR. REGAN:  I have nothing further for

9 Mr. Poret.

10              Do you have any redirect?

11              MR. PHILLIPS:  Yes, I do.

12              Let's go off the record.

13              (Discussion is held off the record.)

14 REDIRECT EXAMINATION BY MR. PHILLIPS:

15       Q      Mr. Poret, I would like to ask you a few

16 questions in response to some of the questions and

17 answers on cross-examination.

18       A      Okay.

19       Q      Counsel for Honda asked you some

20 questions about a sample disposition report.

21              Do you recall that?

22       A      Yes.

23       Q      And what is a sample disposition report?

24       A      It's a report indicating details about

25 attempts to contact potential respondents, including
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1 how many were not reached or terminated because they

2 weren't qualified.

3       Q      And what does the term "qualification

4 rate" mean?

5       A      I think in the context we've been using

6 it, we mean, essentially, what percentage of the

7 people in a group who were asked screening questions

8 were qualified and met the survey criteria.

9       Q      Does your survey account for the

10 qualification rates?

11       A      Yes.

12       Q      How does it do that?

13       A      Because the survey process is that

14 you -- you're approaching members of each of these

15 groups proportionately to their existence in the

16 sample, but then it's the qualification rate that

17 determines how many get into the survey, so if one

18 group has a higher qualification rate than another,

19 then that group will automatically receive a higher

20 representation proportionately in the survey because

21 they are qualifying at a higher rate.

22              So the survey naturally reflects the

23 qualification rates in who ultimately is allowed to

24 complete the survey.

25       Q      Now, counsel also asked you some
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1 questions concerning the use of the phrase "overhead

2 valve, horizontal shaft gasoline-powered engine" in

3 the screener questions, correct?

4       A      Yes.

5       Q      And he asked you if there would have

6 been an option not to mention overhead valve in those

7 screener instructions.

8              Do you recall that?

9       A      Yes, although I think he more meant in

10 the part of the survey where they were about to be

11 shown the image and it said "or overhead valve."

12       Q      Okay.

13              And I believe you answered counsel that

14 it was an option not to mention overhead valve in

15 that instruction, correct?

16       A      Yes.

17       Q      And what did you mean by your answer?

18       A      I meant that it would have been an

19 option to -- in the instruction that's provided to

20 both groups that I could have left that phrase out of

21 it, so that neither group heard that phrase.

22       Q      Would it have been an option for only

23 one group to hear that phrase and not the other

24 group?

25              MR. REGAN:  I object, leading.
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1       A      Not a proper option.

2       Q      And why is that?

3       A      Because the whole purpose of a control

4 group is to control for any tendency to name Honda

5 for any reason other than genuine recognition of the

6 design.  So if the phrase "overhead valve" is in the

7 test group and that is possibly something that's

8 associated with Honda and might lead somebody to name

9 Honda just because the phrase "overhead valve" makes

10 them think of a type of engine that Honda is known

11 for, then that same phrase has to be in the control

12 or else you wouldn't be controlling for the impact,

13 if any, of that phrase.

14              So it certainly would not be an

15 acceptable survey to have the words "overhead valve"

16 appear in the instructions to the test group and not

17 the control group.

18       Q      So, to clarify then, when you answered

19 counsel that it was an option to remove that

20 language, you weren't suggesting that it was an

21 option to remove that language if only in the control

22 group?

23              MR. REGAN:  Objection, leading.

24       A      No, I understood him to be asking if

25 that -- it was an option to not use that language at
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1 all for the whole survey, including both groups.

2       Q      Okay.

3              Now, counsel for Honda also asked you a

4 series of questions concerning visible differences in

5 the appearance of the Subaru engine that you used as

6 a control and the Honda GX engine.

7              Do you recall that?

8       A      Yes.

9       Q      And you went through and, to the best of

10 your ability, described visual differences, correct?

11       A      Yes.

12       Q      And how do those visual differences

13 factor into whether the selection of the Subaru is a

14 good control?

15       A      To the extent that some of those are

16 differences relating to the elements that are

17 described in Honda's application, then those are ways

18 in which the control engine does not embody the

19 specific elements that are in Honda's application and

20 that makes -- that further emphasizes that it's a

21 good control, along with the fact that Honda has said

22 the overall impression of it does not embody their

23 mark.

24       Q      Now, counsel also asked you about other

25 possible controls.
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1              Is it possible that there are other

2 engine designs that could function as a control for

3 this survey?

4              MR. REGAN:  Objection, leading.

5       A      Yes.

6       Q      And how does the existence of other

7 possible controls impact the reliability of the

8 control that you selected?

9       A      It doesn't impact it at all.  The

10 control that I selected is a good control and, in any

11 event, it's something that is evaluated on its own.

12 The fact that there could be other good controls have

13 no impact on whether my control is a good control.

14       Q      In terms of your counting of the number

15 of people who had an association of the overall

16 appearance of the Honda engine with just one company,

17 why didn't you include people who said they

18 associated it with more than one company even if

19 it -- even if their answer included Honda?

20              MR. REGAN:  Objection, leading.

21       A      As a general matter, the fundamental

22 concept of a trademark or trade dress is that it

23 serves to identify a single source.  So, as a general

24 matter, if somebody's initial answer is, "I associate

25 the appearance of this with more than one company,"
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1 then unless there is specific reasons to think that

2 that answer should be disregarded, that answer

3 indicates that they don't perceive the appearance as

4 a trademark.

5       Q      Now, if you turn to page 26 and 27 of

6 your report at Exhibit 65, what did this portion of

7 your report address?

8       A      It addressed people who initially

9 answered they associate the appearance of the engine

10 with only one company, and when asked what company,

11 they did name Honda, but they also said other things.

12              One category of those people are people

13 who mentioned Honda but said they don't think it's a

14 Honda, such as people saying it's similar to a Honda

15 or they think it's a knockoff of a Honda, including

16 both in the test and control group.  The other

17 category were people who answered one company but

18 then said it's either a Honda or some other company,

19 so they really ended up giving two answers.

20              And what I conveyed in this section of

21 the report on page 27 is that if you were to count

22 answers like that in the secondary meaning counts,

23 you would actually raise the control rate more than

24 the test rate, because there were more people in the

25 control groups who gave those answers.  So I've shown
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1 how the results would turn out if you counted those

2 people.  And it actually reduces the net secondary

3 meaning level.

4       Q      Now, counsel asked you whether you had a

5 follow-up telephone validation; in other words, where

6 the persons who participated in the survey were

7 subsequently called to find out if they participated

8 in the survey.  And why didn't you feel that was

9 necessary?

10       A      That is not a standard practice for

11 telephone surveys.  It's a standard practice for mall

12 surveys primarily because you're dealing with as many

13 as eight or 12 or 16 mall facilities around the

14 country that you can't supervise and you may have

15 five or six interviewers per site, so, you know, you

16 could have 50, 60 or more low-paid part-time

17 temporary employees all over the country that you

18 have no way to really see what they're doing, and,

19 you know, there have been problems with people

20 fabricating interviews.  So you do validation to try

21 to detect things like that.  But for a telephone

22 survey, where I'm using a single telephone

23 interviewing bank, with a company that I've used many

24 times, and professional full-time experienced

25 interviewers who are being monitored both by myself
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1 and by supervisors and are using a process that is

2 highly automated, so there is no way they could even

3 fake an interview because the system can't even

4 register that an interview has been completed unless

5 the computer has automatically dialed a number and

6 reached a number and the system is recording the

7 length of a phone call, so there's just no meaningful

8 concern that would require validation in this

9 instance.

10              And these safeguards that I've described

11 do a better job of confirming that the survey is

12 actually occurring generally than telephone

13 validation, which, of course, reaches all the people

14 who are easy to reach and will confirm they took a

15 survey, but often won't find the people who were

16 problems anyway because they don't answer.

17              So, for instance, in Mr. Mantis' survey,

18 he did validation, but he didn't reach many people,

19 and it may just be that the ones he didn't reach were

20 the ones he could, you know, accuse of being a

21 problem; in other words, if somebody had fabricated

22 some interviews, those are the people who he wouldn't

23 reach because they didn't actually do it.

24              So I'm not a big fan of that procedure

25 as really meaningfully addressing any concerns,
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1 whereas what I did in terms of personally -- I mean,

2 every interviewer knew that they were being

3 monitored, you know, that not only am I listening

4 into some of their work, their supervisor is

5 listening in, and they're all in a central location.

6 So I think those things are much better safeguards

7 against any potential issues that historic validation

8 would be concerned about.

9              MR. PHILLIPS:  Thank you, Mr. Poret.

10 That's all I have for you today.

11              MR. REGAN:  And I don't have any

12 recross.

13              MR. PHILLIPS:  Thank you.

14              Opposers reserve the right to have you

15 testify further during the rebuttal period in

16 response to the testimony of applicant's survey

17 expert.

18              THE WITNESS:  Okay.

19              MR. REGAN:  And we'll reserve our

20 objections with respect to such testimony.

21              MR. PHILLIPS:  Are you saying that

22 that -- that there will be something improper about

23 him testifying during the rebuttal period?

24              MR. REGAN:  No, I'm not saying anything.

25 I'm just saying I'm reserving for whatever the course
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1 may be.

2              MR. PHILLIPS:  All right, thank you.

3              (Whereupon CD is received and marked as

4 Opposer Exhibit 70 for identification.)

5              MR. PHILLIPS:  One other housekeeping

6 matter.

7              The parties agree that Mr. Poret's data

8 file, that was Appendix C to his expert report, will

9 be sent to the court reporter and saved to a diskette

10 and included with the trial testimony transcript as

11 Exhibit 70, and Mr. Poret will, when he reviews the

12 transcript, he'll review that report on the CD and

13 verify that it's the true and accurate report.

14              Agreed?

15              MR. REGAN:  Yes.

16              MR. PHILLIPS:  Very well.

17              One other housekeeping matter to put on

18 the record is that the parties have an agreement that

19 wherever possible, we're going to avoid submitting

20 the expert reports to reduce the size of the record;

21 however, as was the case today, there are some

22 matters in the survey expert reports that needed to

23 be referenced, and so we are going to only include

24 those pages from the report that were referenced by

25 the witness in the testimony.
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1              So I will provide the court reporter

2 with those pages and instructions as to which pages

3 to include, but it will be, for instance, the cover

4 page and the signature page and the pages in the

5 middle that he culled out during his testimony.

6              Is that agreed?

7              MR. REGAN:  Yeah.

8              We'll have to, obviously, look at the

9 pages and approve them as they're submitted to us.

10 The procedure you describe is what we have agreed to,

11 but just to note for the record, Honda's objection

12 goes beyond this report making the record larger.  We

13 have substantive objections to the report going in as

14 the report.

15              Okay?

16              So the purpose of this procedure is to

17 just have the diagrams, the tables and photographs

18 and that kind of matter in this report, not the

19 substance of what's described in the report.

20              MR. PHILLIPS:  And I trust that the same

21 procedure will be followed with respect to Honda's

22 survey expert, Mr. Mantis.

23              MR. REGAN:  We always do it both ways.

24              MR. PHILLIPS:  Noted.

25              (Proceedings concluded at 1:30 p.m.)
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1 I N  T H E  U N I T E D  S T A T E S  P A T E N T  A N D  T R A D E M A R K

2 O F F I C E

3 B E F O R E  T H E  T R A D E M A R K  T R I A L  A N D  A P P E A L

4 B O A R D

5 O p p o s i t i o n  N o .  9 1 2 0 0 8 3 2  ( p a r e n t )

6 O p p o s i t i o n  N o .  9 1 2 0 0 1 4 6

7 A p p l i c a t i o n  S e r i a l  N o .  7 8 9 2 4 5 4 5

8 - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x

9 B R I G G S  &  S T R A T T O N  C O R P O R A T I O N  a n d  K O H L E R

1 0 C O M P A N Y ,

1 1              O p p o s e r s ,

1 2

1 3      -  a g a i n s t  -

1 4

1 5 H O N D A  G I K E N  K O G Y O  K A B U S H I K I  K A I S H A ,

1 6              A p p l i c a n t .

1 7 - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x

1 8  D e p o s i t i o n  o f  H A L  P O R E T ,  h e l d  o n

1 9  T h u r s d a y ,  O c t o b e r  8 ,  2 0 1 5  a t  1 0 : 1 3  a . m .

2 0  a t  t h e  o f f i c e s  o f  R e e d  S m i t h  L L P ,  5 9 9

 L e x i n g t o n  A v e n u e ,  N e w  Y o r k ,  N e w  Y o r k ,

2 1  b e f o r e  J i n e e n  P a v e s i ,  a  R e g i s t e r e d

 P r o f e s s i o n a l  R e p o r t e r ,  R e g i s t e r e d  M e r i t

2 2  R e p o r t e r ,  C e r t i f i e d  R e a l t i m e  R e p o r t e r  a n d

 N o t a r y  P u b l i c  o f  t h e  S t a t e  o f  N e w  Y o r k .

2 3

2 4 J o b  N o .  2 1 4 6 0 1 9

2 5 P a g e s  1  -  1 0 0
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1 A  P  P  E  A  R  A  N  C  E  S  :

2 R E E D  S M I T H  L L P

3 1 0 1  S e c o n d  S t r e e t

4 S a n  F r a n c i s c o ,  C a l i f o r n i a  9 4 1 0 5

5      A t t o r n e y s  f o r  O p p o s e r  B r i g g s  a n d

6      S t r a t t o n

7 B Y :   R O B E R T  N .  P H I L L I P S ,  E S Q .

8      r o b p h i l l i p s @ r e e d s m i t h . c o m

9

1 0 W H Y T E  H I R S C H B O E C K  D U D E K ,  S . C .

1 1 3 3  E a s t  M a i n  S t r e e t ,  S u i t e  3 0 0

1 2 M a d i s o n ,  W i s c o n s i n  5 3 7 0 1 - 1 3 7 9

1 3      A t t o r n e y s  f o r  O p p o s e r s  K o h l e r

1 4      C o m p a n y

1 5 B Y :   M I N D I  G I F T O S ,  E S Q .

1 6      m g i f t o s @ w h d l a w . c o m

1 7

1 8 W I L M E R  C U T L E R  P I C K E R I N G  H A L E  A N D  D O R R ,  L L P

1 9 6 0  S t a t e  S t r e e t

2 0 B o s t o n ,  M a s s a c h u s e t t s  0 2 1 0 9

2 1      A t t o r n e y s  f o r  A p p l i c a n t  H o n d a

2 2 B Y :   J O H N  J .  R E G A N ,  E S Q .

2 3      j o h n . r e g a n @ w i l m e r h a l e . c o m

2 4      S I L E N A  P A I K ,  E S Q .

2 5      s i l e n a . p a i k @ w i l m e r h a l e . c o m
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1                  I N D E X

2

3 WITNESS: MR. HAL PORET

4                                              PAGE

5 DIRECT EXAMINATION BY MR. PHILLIPS:           8

6

7 CROSS-EXAMINATION BY MR. REGAN:

8                                               59

9 REDIRECT EXAMINATION BY MR. PHILLIPS:

10                                               94

11

12

13              E X H I B I T S

14

15 EXHIBIT      DESCRIPTION

16

17 Opposers' Exhibit 71     image shown       11

18                          to test

19                          group in

20                          Mr. Mantis'

21                          s survey

22                          showing the

23                          standard

24                          Honda GX

25                          engine
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1 O p p o s e r s '  E x h i b i t  7 2      c h a r t s          1 6

2                          s h o w i n g

3                          i d e n t i f i c a t i o n

4                          n u m b e r s  o f

5                          r e s p o n d e n t s

6 O p p o s e r s '  E x h i b i t  7 3      i m a g e  o f        2 0

7                          t h e  e n g i n e

8                          s h o w n  t o

9                          t h e  c o n t r o l

1 0                          g r o u p  i n

1 1                          M r .  M a n t i s '

1 2                          s  s u r v e y

1 3 O p p o s e r s '  E x h i b i t  7 4      p h o t o s  o f       2 6

1 4                          t h e  i m a g e s

1 5                          s h o w n  i n

1 6                          P o r e t

1 7                          s u r v e y

1 8 O p p o s e r s '  E x h i b i t  7 5      t a b l e s  f r o m     4 3

1 9                          P o r e t

2 0                          r e b u t t a l

2 1                          r e p o r t

2 2                          s h o w i n g

2 3                          s o m e  o f  t h e

2 4                          f i g u r e s

2 5                          f r o m  P o r e t
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1                          s u r v e y  a n d

2                          t h e  M a n t i s

3                          s u r v e y

4 A p p l i c a n t ' s  E x h i b i t  1 0 6   o f f i c i a l        7 3

5                          g a z e t t e

6                          p u b l i c a t i o n

7                          o f  t h e

8                          a p p l i e d  f o r

9                          m a r k

1 0 A p p l i c a n t ' s  E x h i b i t  1 0 7   d o c u m e n t        7 8

1 1                          e n t i t l e d

1 2                          " A d v a n c e d

1 3                          S e m i n a r  o n

1 4                          T r a d e m a r k

1 5                          L a w , "  f r o m

1 6                          P r a c t i c i n g

1 7                          L a w

1 8                          I n s t i t u t e ' s

1 9                          C o u r s e

2 0                          H a n d b o o k  i n

2 1                          2 0 0 9

2 2 A p p l i c a n t ' s  E x h i b i t  1 0 8   W e s t l a w         7 9

2 3                          p r i n t o u t  o f

2 4                          P e r o t

2 5                          r e p o r t  i n
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1                          F a r b e r w a r e

2                          l i c e n s i n g

3                          v e r s u s

4                          M e y e r

5                          M a r k e t i n g

6 A p p l i c a n t ' s  E x h i b i t  1 0 9   d o c u m e n t  i n     8 6

7                          t h e  c a s e

8                          t i t l e d

9                          " O p p o s e r s '

1 0                          M o t i o n  F o r

1 1                          L e a v e  t o

1 2                          F i l e

1 3                          A m e n d e d

1 4                          N o t i c e s  o f

1 5                          O p p o s i t i o n

1 6                          ( u n r e d a c t e d

1 7                          v e r s i o n

1 8                          f i l e d  u n d e r

1 9                          s e a l ) "

2 0 A p p l i c a n t ' s  E x h i b i t  1 1 0   d o c u m e n t        8 7

2 1                          t i t l e d

2 2                          " O p p o s e r s '

2 3                          R e p l y  B r i e f

2 4                          i n  S u p p o r t

2 5                          o f  M o t i o n
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1                          F o r  L e a v e

2                          t o  F i l e

3                          A m e n d e d

4                          N o t i c e s  o f

5                          O p p o s i t i o n

6                          ( u n r e d a c t e d

7                          v e r s i o n

8                          f i l e d  u n d e r

9                          s e a l ) "

1 0 A p p l i c a n t ' s  E x h i b i t  1 1 1   d o c u m e n t        8 8

1 1                          t i t l e d

1 2                          " O p p o s e r s '

1 3                          J o i n t  B r i e f

1 4                          i n

1 5                          O p p o s i t i o n

1 6                          t o

1 7                          A p p l i c a n t ' s

1 8                          M o t i o n  t o

1 9                          C o m p e l

2 0                          P r o d u c t i o n

2 1                          o f

2 2                          D o c u m e n t s

2 3                          F r o m

2 4                          O p p o s e r s "

2 5
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1             H  A  L    P  O  R  E  T ,

2 h a v i n g  f i r s t  b e e n  d u l y  s w o r n  b y  a  N o t a r y

3 P u b l i c  o f  t h e  S t a t e  o f  N e w  Y o r k ,  w a s

4 e x a m i n e d  a n d  t e s t i f i e d  a s  f o l l o w s :

5 D I R E C T  E X A M I N A T I O N

6 B Y  M R .  P H I L L I P S :

7     Q .       G o o d  m o r n i n g ,  M r .  P o r e t .

8     A .       G o o d  m o r n i n g .

9     Q .       Y o u  a r e  a  s u r v e y  e x p e r t  w h o  h a s

1 0 p r e v i o u s l y  t e s t i f i e d  i n  t h i s  p r o c e e d i n g  o n

1 1 b e h a l f  o f  o p p o s e r ,  i s  t h a t  r i g h t ?

1 2     A .       Y e s .

1 3     Q .       A n d  d o  y o u  u n d e r s t a n d  t h a t  w e

1 4 a r e  n o w  i n  t h e  r e b u t t a l  t e s t i m o n y  p e r i o d

1 5 o f  t h i s  c a s e ?

1 6     A .       Y e s .

1 7     Q .       D i d  y o u  h a v e  a n  o p p o r t u n i t y  t o

1 8 r e v i e w  t h e  s u r v e y  c o n d u c t e d  b y  G e o r g e

1 9 M a n t i s  f o r  H o n d a  i n  t h i s  m a t t e r ?

2 0     A .       Y e s .

2 1     Q .       H a v e  y o u  a l s o  r e v i e w e d  t h e

2 2 t r i a l  t e s t i m o n y  t h a t  M r .  M a n t i s  g a v e  i n

2 3 t h i s  p r o c e e d i n g ?

2 4     A .       Y e s .

2 5     Q .       H a v e  y o u  f o r m e d  o p i n i o n s
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1 r e g a r d i n g  t h e  r e l i a b i l i t y  o f  t h e  s u r v e y

2 t h a t  M r .  M a n t i s  c o n d u c t e d  i n  t h i s

3 p r o c e e d i n g ?

4     A .       Y e s .

5             M R .  R E G A N :   O b j e c t i o n .

6     Q .       D i d  y o u  p r e p a r e  a  r e b u t t a l

7 r e p o r t  i n  t h i s  c a s e  t h a t  i n c l u d e d  y o u r

8 o p i n i o n s  r e g a r d i n g  t h e  s u r v e y  t h a t

9 M r .  M a n t i s  c o n d u c t e d  i n  t h i s  c a s e ?

1 0     A .       Y e s .

1 1     Q .       C a n  y o u  p l e a s e  p r o v i d e  u s  w i t h

1 2 a  s u m m a r y  o f  y o u r  o p i n i o n s  r e g a r d i n g

1 3 M r .  M a n t i s ' s  s u r v e y .

1 4     A .       Y e s .

1 5             T h e r e  w e r e  a  n u m b e r  o f

1 6 s i g n i f i c a n t  f l a w s  t h a t  I  b e l i e v e  u n d e r m i n e

1 7 t h e  r e l i a b i l i t y  o f  i t  a n d  m a k e  t h e  r e s u l t s

1 8 i n a c c u r a t e  o r  n o t  r e l i a b l e .

1 9             O n e  i s  t h a t  M r .  M a n t i s ' s  s u r v e y

2 0 a l l o w e d  t h e  t h r e e - c o l o r  s c h e m e  o f  t h e

2 1 s t a n d a r d  H o n d a  G X  e n g i n e  t o  b e  v i s i b l e  i n

2 2 t h e  s u r v e y  w i t h o u t  c o n t r o l l i n g  f o r  t h e

2 3 i m p a c t  o f  c o l o r .

2 4             S i m i l a r l y ,  t h e  p h o t o  u s e d  i n

2 5 t h e  M a n t i s  s u r v e y  t o  s h o w  t h e  s t a n d a r d
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1 H o n d a  G X  e n g i n e  s h o w e d  c e r t a i n  g r a p h i c s

2 t h a t  a r e  n o t  p a r t  o f  t h e  m a r k  w i t h o u t

3 a d e q u a t e l y  c o n t r o l l i n g  f o r  t h o s e  g r a p h i c s .

4             T h e  M a n t i s  s u r v e y  a l s o  h a d  a

5 k e y  q u e s t i o n  t h a t  w a s  I  d o n ' t  t h i n k

6 a p p r o p r i a t e l y  w o r d e d  t h a t  a s k e d  t h e

7 r e s p o n d e n t s  w h e t h e r  t h e y  a s s o c i a t e  t h e

8 e n g i n e  w i t h  o n e  c o m p a n y  a s  o p p o s e d  t o

9 w h e t h e r  t h e y  a s s o c i a t e  t h e  a p p e a r a n c e ,

1 0 w h i c h  i s  t h e  m a r k ,  w i t h  o n e  c o m p a n y .

1 1             A n d  M r .  M a n t i s  a l s o  u s e d  a

1 2 c o n t r o l  f o r  t h e  s u r v e y  t h a t  I  d o n ' t  t h i n k

1 3 w a s  a p p r o p r i a t e  t o  c o n t r o l  f o r ,  t h e

1 4 t e n d e n c y  o f  r e s p o n d e n t s  t o  a s s o c i a t e  a n

1 5 e n g i n e  o f  t h i s  t y p e  w i t h  H o n d a  o r  a n

1 6 e n g i n e  o f  t h a t  c o l o r  s c h e m e  w i t h  H o n d a  a s

1 7 o p p o s e d  t o  s p e c i f i c a l l y  a s s o c i a t i n g  t h e

1 8 m a r k  w i t h  H o n d a ,  a m o n g  o t h e r  i s s u e s  w i t h

1 9 t h e  c o n t r o l .

2 0             A n d  t h e n  I  a l s o  f e l t

2 1 M r .  M a n t i s ' s  a n a l y s i s  h a d  s o m e  f l a w s  i n

2 2 i t ,  i n c l u d i n g  t h a t  h e  c o u n t e d  i n  f a v o r  o f

2 3 s e c o n d a r y  m e a n i n g  a  s u b s t a n t i a l  p e r c e n t a g e

2 4 o f  r e s p o n d e n t s  w h o  a n s w e r e d  t h a t  t h e y

2 5 a s s o c i a t e d  t h e  e n g i n e  w i t h  m o r e  t h a n  o n e
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1 c o m p a n y .

2             A n d  c u m u l a t i v e l y ,  I  t h i n k  t h e

3 e f f e c t  o f  a l l  o f  t h e s e  p r o b l e m s  l e d  t o  a

4 s i g n i f i c a n t l y  o v e r s t a t e d  r a t e  o f  s e c o n d a r y

5 m e a n i n g .

6     Q .       T h a n k  y o u  f o r  t h a t  s u m m a r y .

7             I  n o w  w o u l d  l i k e  t o  t u r n  t o

8 e a c h  o f  y o u r  c r i t i q u e s  o f  t h e  M a n t i s

9 s u r v e y  a n d  g e t  i n t o  t h e m  i n  f u r t h e r

1 0 d e t a i l ,  o k a y ?

1 1     A .       O k a y .

1 2     Q .       W i t h  r e s p e c t  t o  y o u r  o p i n i o n

1 3 r e g a r d i n g  t h e  u s e  o f  t h e  t h r e e - c o l o r

1 4 s c h e m e  i n  t h e  M r .  M a n t i s  s u r v e y ,  f i r s t  l e t

1 5 m e  a s k  y o u ,  w h a t  d i d  M r .  M a n t i s  u s e  f o r

1 6 t h e  t e s t  e n g i n e  i n  t h i s  s u r v e y ?

1 7     A .       H e  u s e d  a  b l a c k  a n d  w h i t e  p h o t o

1 8 o f  t h e  s t a n d a r d  H o n d a  G X  e n g i n e .

1 9             M R .  P H I L L I P S :   L e t  m e  m a r k  a s

2 0 E x h i b i t  7 1  a  d o c u m e n t  f o r  y o u r  r e v i e w .

2 1             (  O p p o s e r s '  E x h i b i t  7 1 ,  i m a g e

2 2 s h o w n  t o  t e s t  g r o u p  i n  M r .  M a n t i s ' s  s u r v e y

2 3 s h o w i n g  t h e  s t a n d a r d  H o n d a  G X  e n g i n e ,  w a s

2 4 m a r k e d  f o r  i d e n t i f i c a t i o n ,  a s  o f  t h i s

2 5 d a t e . )
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1     Q .       C a n  y o u  p l e a s e  t e l l  u s  w h a t  i s

2 E x h i b i t  7 1 .

3     A .       Y e s ,  t h i s  i s  t h e  i m a g e  t h a t  w a s

4 s h o w n  t o  t h e  t e s t  g r o u p  i n  M r .  M a n t i s ' s

5 s u r v e y  s h o w i n g  t h e  s t a n d a r d  H o n d a  G X

6 e n g i n e .

7     Q .       A n d  w h a t  a s p e c t s  o f  t h e  e n g i n e

8 d e s i g n  s h o w n  i n  t h e  p h o t o g r a p h  a t  E x h i b i t

9 7 1  a r e  n o t  p a r t  o f  H o n d a ' s  t r a d e m a r k

1 0 a p p l i c a t i o n ?

1 1     A .       T h e  a p p l i c a t i o n  i n d i c a t e s  t h a t

1 2 c o l o r  i s  n o t  p a r t  o f  t h e  m a r k  H o n d a  i s

1 3 a p p l y i n g  f o r ,  b u t  a s  y o u  c a n  s e e  i n  t h i s

1 4 p h o t o ,  i t  i s  p l a i n l y  e v i d e n t  t h a t  t h i s

1 5 e n g i n e  h a s  a  t h r e e - c o l o r  s c h e m e  w i t h  a

1 6 b l a c k  a i r  f i l t e r  c o v e r  a n d  c a r b u r e t o r

1 7 c o v e r  a n d  a  w h i t e  f u e l  t a n k  a n d  a  f a n

1 8 c o v e r  t h a t  i s  a  d i f f e r e n t  c o l o r ,  w h i c h  i n

1 9 t h i s  p i c t u r e  a p p e a r s  g r a y ,  b u t  t o  p e o p l e

2 0 w h o  a r e  f a m i l i a r  w i t h  t h e  H o n d a  u s e  o f

2 1 b l a c k ,  w h i t e ,  a n d  r e d ,  I  t h i n k  i t  w a s

2 2 a p p a r e n t  t h a t  t h i s  g r a y  c o l o r  i s  r e d  i n

2 3 t h e  r e a l  e n g i n e .

2 4             T h e r e  a r e  a l s o  s o m e  o t h e r

2 5 g r a p h i c s  o n  t h i s  t h a t  a r e  n o t  p a r t  o f  t h e
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1 m a r k ,  i n c l u d i n g  a  g r a p h i c  o f  a  t o r t o i s e

2 a n d  a  h a r e  a n d  a  g a s  p u m p .

3     Q .       W h a t  d i d  M r .  M a n t i s  t e s t i f y  t o

4 r e g a r d i n g  h i s  a w a r e n e s s  o f  t h e  t h r e e - c o l o r

5 s c h e m e  o f  t h e  H o n d a  G X ?

6     A .       M r .  M a n t i s  t e s t i f i e d  t h a t  h e  i s

7 a w a r e  t h a t  t h e  s t a n d a r d  H o n d a  G X  h a s  a

8 b l a c k ,  w h i t e ,  a n d  r e d  c o l o r  s c h e m e  a n d

9 t h a t  h e  w a s  a w a r e  f r o m  p r e v i o u s  s u r v e y s

1 0 t h a t  t h e  r e l e v a n t  c o n s u m e r s  i n  t h i s  a r e a

1 1 a r e  f a m i l i a r  w i t h  t h e  H o n d a  r e d ,  w h i t e ,

1 2 a n d  b l a c k  c o l o r  s c h e m e  t h a t  H o n d a  u s e s

1 3 f r e q u e n t l y ,  a n d  t h a t  h e  c o n c e d e d  t h a t  t h e

1 4 c o l o r  s c h e m e  w a s  v i s i b l e  i n  t h i s  p h o t o

1 5 t h a t  h e  u s e d .

1 6     Q .       A n d  w h a t  i m p a c t  d i d  t h e

1 7 a p p e a r a n c e  o f  t h e  t h r e e - c o l o r  s c h e m e  i n

1 8 t h e  p h o t o g r a p h  o f  t h e  t e s t  e n g i n e  h a v e  o n

1 9 M r .  M a n t i s ' s  s u r v e y  r e s u l t s ?

2 0             M R .  R E G A N :   I  o b j e c t .

2 1     A .       I t  h a d  a  m a j o r  i m p a c t  t h a t

2 2 c a u s e d  a  l o t  o f  p e o p l e  t o  a s s o c i a t e  t h e

2 3 c o l o r  s c h e m e  w i t h  H o n d a .

2 4             T h a t ' s  e v i d e n t  f r o m  t h e

2 5 v e r b a t i m  a n s w e r s  o f  t h o s e  w h o  s a i d  t h e y
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1 a s s o c i a t e d  t h e  e n g i n e  w i t h  H o n d a  a n d  w h e n

2 a s k e d  w h y  t h e y  d i d ,  t h e r e  w e r e  m a n y

3 r e s p o n d e n t s  t h a t  g a v e  a n s w e r s  t h a t  e i t h e r

4 e x p l i c i t l y  r e f e r r e d  t o  t h e  c o l o r  o r

5 s t r o n g l y  i n d i c a t e  a  l i k e l i h o o d  t h a t  t h e y

6 w e r e  i n f l u e n c e d  b y  c o l o r .

7             I n  p a r t i c u l a r ,  I  c o u n t e d

8 a p p r o x i m a t e l y  2 7  o f  h i s  r e s p o n d e n t s  w h o

9 m e n t i o n e d  H o n d a  w h o ,  w h e n  a s k e d  w h y ,

1 0 i n d i c a t e d  t h a t  c o l o r  w a s  a t  l e a s t  o n e  o f

1 1 t h e  r e a s o n s  w h y  t h e y  a s s o c i a t e d  t h i s

1 2 e n g i n e  w i t h  H o n d a .

1 3             A n d  t h e r e  w e r e  a n o t h e r

1 4 a p p r o x i m a t e l y  1 8  r e s p o n d e n t s  w h o  d i d  n o t

1 5 m e n t i o n  c o l o r  s p e c i f i c a l l y ,  b u t  t h e y

1 6 m e n t i o n e d  t h a t  t h e y  a s s o c i a t e  t h i s  w i t h

1 7 H o n d a  b e c a u s e  t h e y  r e c o g n i z e d  t h e  f u e l

1 8 t a n k  a n d  d i d  n o t  s a y  a n y t h i n g  e l s e ,  s u c h

1 9 a s  t h e  s h a p e  o f  t h e  f u e l  t a n k  o r  a n y t h i n g

2 0 r e l a t i n g  t o  t h e  m a r k .

2 1             A n d  g i v e n  t h a t  a  l o t  o f  p e o p l e

2 2 e x p l i c i t l y  m e n t i o n e d  t h e  w h i t e  c o l o r  o f

2 3 t h e  f u e l  t a n k  a s  a  r e a s o n  t o  a s s o c i a t e  i t

2 4 w i t h  H o n d a ,  I  t h i n k  t h e r e  i s  a  s t r o n g

2 5 p r o b a b i l i t y  t h a t  m a n y  o f  t h o s e  1 8  w h o  a l s o
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1 m e n t i o n e d  t h e  f u e l  t a n k ,  b u t  j u s t  d i d n ' t

2 m e n t i o n  c o l o r ,  w e r e  r e f e r r i n g  t o

3 r e c o g n i z i n g  a  w h i t e  f u e l  t a n k .

4             A n d  t h e n  t h e r e  w e r e  o t h e r

5 r e s p o n d e n t s  w h o  g a v e  a n s w e r s  t h a t  m a y  h a v e

6 b e e n  i n f l u e n c e d  b y  c o l o r ,  b u t  w e  j u s t

7 c a n ' t  t e l l  b e c a u s e  t h e y  a r e  a m b i g u o u s

8 a n s w e r s ;  f o r  i n s t a n c e ,  t h e r e  w e r e

9 a p p r o x i m a t e l y  2 0  r e s p o n d e n t s  w h o  g a v e

1 0 a n s w e r s  s u c h  a s  I  r e c o g n i z e  t h e  e n g i n e  o r

1 1 I  k n o w  i t  o r  I ' v e  u s e d  t h e s e ,  a n d  t h o s e

1 2 d o n ' t  r e f e r  t o  a n y  p a r t i c u l a r  e l e m e n t s ,

1 3 b u t  i t  i s  c e r t a i n l y  p o s s i b l e  t h a t  t h o s e

1 4 p e o p l e  w e r e  r e c o g n i z i n g  i t  s i g n i f i c a n t l y

1 5 d u e  t o  t h e  c o l o r  s c h e m e .

1 6             S o  t h a t ' s  a  l a r g e  n u m b e r  o f

1 7 r e s p o n d e n t s  t h a t  w e r e  d e f i n i t e l y  o r  l i k e l y

1 8 i n f l u e n c e d  b y  t h e  c o l o r  s c h e m e .

1 9     Q .       A n d ,  a g a i n ,  h o w  d i d  y o u  a r r i v e

2 0 a t  t h e s e  n u m b e r s ?

2 1     A .       I  r e v i e w e d  a l l  o f  t h e  v e r b a t i m

2 2 a n s w e r s  f r o m  t h e  r e s p o n d e n t s  i n  h i s  s u r v e y

2 3 a n d  s a w  h o w  m a n y  p e o p l e  g a v e  t h e s e

2 4 d i f f e r e n t  t y p e s  o f  a n s w e r s .

2 5     Q .       A n d  d i d  y o u  p r e p a r e  a  c h a r t  o f
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1 t h i s ?

2     A .       Y e s .

3             (  O p p o s e r s '  E x h i b i t  7 2 ,  c h a r t s

4 s h o w i n g  i d e n t i f i c a t i o n  n u m b e r s  o f

5 r e s p o n d e n t s ,  w a s  m a r k e d  f o r

6 i d e n t i f i c a t i o n ,  a s  o f  t h i s  d a t e . )

7     Q .       C a n  y o u  p l e a s e  i d e n t i f y  w h a t ' s

8 b e e n  m a r k e d  a s  O p p o s e r s '  E x h i b i t  7 2 .

9     A .       Y e s ,  t h e s e  a r e  c h a r t s  s h o w i n g

1 0 t h e  i d e n t i f i c a t i o n  n u m b e r s  o f  t h e

1 1 r e s p o n d e n t s  w h o  I  j u s t  r e f e r r e d  t o ,  t h e

1 2 f i r s t  p a g e  b e i n g  t h e  g r o u p  t h a t  e x p r e s s l y

1 3 r e f e r r e d  t o  c o l o r  o r  a  s p e c i f i c  c o l o r  i n

1 4 s o m e  w a y ,  t h e  s e c o n d  p a g e  b e i n g  o n e s  w h o

1 5 r e f e r r e d  t o  r e c o g n i z i n g  t h e  f u e l  t a n k

1 6 w i t h o u t  s a y i n g  a n y t h i n g  s u c h  a s  t h e  s h a p e

1 7 o f  t h e  t a n k ,  a n d  - -   I ' m  s o r r y ,  t h e  f i r s t

1 8 t w o  p a g e s  w e r e  m e n t i o n  o f  c o l o r .

1 9             T h e  t h i r d  p a g e  a r e  t h o s e  w h o

2 0 m e n t i o n e d  t h e  f u e l  t a n k  a n d  t h o s e  w h o

2 1 m e n t i o n e d  n o  s p e c i f i c  f e a t u r e s  a t  a l l .

2 2     Q .        W a s  t h i s  i n c l u d e d  w i t h  y o u r

2 3 r e b u t t a l  r e p o r t ?

2 4     A .       Y e s .

2 5     Q .       I  a m  h a n d i n g  y o u  y o u r  r e b u t t a l
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1 r e p o r t .

2             C a n  y o u  g i v e  u s  s o m e  e x a m p l e s

3 o f  e a c h  o f  t h e  c a t e g o r i e s  t h a t  y o u  f o u n d

4 s i g n i f i c a n t  a n d  t h a t  a r e  r e f l e c t e d  i n  y o u r

5 c h a r t s .

6     A .       Y e s .

7             I n  t e r m s  o f  p e o p l e  w h o

8 s p e c i f i c a l l y  m e n t i o n e d  c o l o r s ,  f o r

9 e x a m p l e ,  r e s p o n d e n t  2 1  a n s w e r e d  " w e l l ,

1 0 i t ' s  s h a p e d  l i k e  i t ,  a l l  c o l o r s  a n d  s a m e

1 1 c o m p o n e n t s . "

1 2             R e s p o n d e n t  2 6  s a i d  " t h e  w h i t e

1 3 m e t a l  f u e l  t a n k  i n  p a r t i c u l a r ,  w e l l ,  i t ' s

1 4 j u s t  a  w h i t e  m e t a l  f u e l  t a n k ,  m o s t  o f  t h e m

1 5 u s e  p l a s t i c  t a n k s . "

1 6             R e s p o n d e n t  8 0  a n s w e r e d  " i t

1 7 l o o k s  l i k e  a  w h i t e  g a s  t a n k  a n d  i t  a p p e a r s

1 8 t o  b e  a  r e d  m o t o r  e v e n  t h o u g h  i t  l o o k s

1 9 b l a c k  a n d  w h i t e ,  j u s t  t h e  c o l o r  s c h e m e  o f

2 0 t h e  m o t o r . "

2 1             A n d  t h e r e  i s  a  f e w  m o r e

2 2 e x a m p l e s ,  o n e  o f  t h e m  i s  r e s p o n d e n t  9 9

2 3 a n s w e r e d  " g a s  t a n k ,  r e d  e n g i n e ,  a n d  i n t a k e

2 4 a s s e m b l y . "

2 5             T h o s e  a r e  a  f e w  o f  t h e
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1 e x a m p l e s .

2             A n d  t h e n  s o m e  e x a m p l e s  o f

3 r e s p o n d e n t s  w h o  r e f e r r e d  t o  t h e  f u e l  t a n k

4 o r  g a s  t a n k  a r e ,  r e s p o n d e n t  9 4  s a i d  " t h e

5 g a s  t a n k  l o o k s  l i k e  a  H o n d a . "

6             R e s p o n d e n t  1 0 1  s a i d  " t h e  g a s

7 t a n k  l o o k s  l i k e  a  H o n d a  t a n k , "  a n d

8 r e s p o n d e n t  1 2 5  s a i d  " t h e  f u e l  t a n k  l o o k s

9 j u s t  l i k e  a  H o n d a . "

1 0     Q .       A n d  t h e n  w i t h  r e s p e c t  t o

1 1 r e s p o n d e n t s  w h o  m e n t i o n e d  n o  s p e c i f i c

1 2 f e a t u r e s ,  i f  y o u  w o u l d  g i v e  u s  s o m e

1 3 e x a m p l e s  o f  t h o s e ,  a n d  t u r n  t o  R e s p o n d e n t

1 4 N o .  3 1 .

1 5     A .       S u r e ,  r e s p o n d e n t  3 1  i s  o n e

1 6 e x a m p l e  w h o  n a m e d  H o n d a  a n d  w h e n  a s k e d  w h y

1 7 s a i d  " b e c a u s e  i t  l o o k s  l i k e  o n e , "  a n d  t h e y

1 8 a l s o  s a i d ,  " w e l l ,  i t  l o o k s  l i k e  o n e ,  I

1 9 k n o w  w h a t  o n e  l o o k s  l i k e ,  I  h a v e  t h r e e  o r

2 0 f o u r  o f  t h e m . "

2 1             A n d  t h e r e  a r e  a  c o u p l e  o f  o t h e r

2 2 e x a m p l e s ;  a n o t h e r  o n e  - -   w e l l ,  t h e r e  i s  a

2 3 l o t  o f  e x a m p l e s ,  b u t  a n o t h e r  o n e  i s

2 4 r e s p o n d e n t  5 3 ,  w h i c h  i s  o n  p a g e  1 9  o f  t h i s

2 5 c h a r t ,  a n d  w h e n  t h e y  w e r e  a s k e d  w h y  t h e y
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1 n a m e d  H o n d a ,  t h e y  a n s w e r e d  " b e c a u s e  t h a t ' s

2 w h a t  i t  l o o k s  l i k e , "  a n d  a g a i n  t h e y  s a i d

3 " i t s  a p p e a r a n c e , "  a n d  a n o t h e r  e x a m p l e  i s

4 N o .  7 4 ,  w h e n  a s k e d  w h y  t h e y  n a m e d  H o n d a ,

5 t h e y  s i m p l y  s a i d  " w e  s e l l  H o n d a  a n d  i t

6 l o o k s  l i k e  a  H o n d a . "

7             S o  t h o s e  a r e  j u s t  a  f e w

8 e x a m p l e s  o f  t h e  t y p e s  o f  a n s w e r s  t h a t

9 d o n ' t  r e f e r  t o  a n y  s p e c i f i c  f e a t u r e s  b u t

1 0 a r e  j u s t  i n d i c a t i n g  g e n e r a l  r e c o g n i t i o n  o r

1 1 e x p e r i e n c e  w i t h  i t  a n d  t h a t  i t  i s

1 2 c e r t a i n l y  p o s s i b l e  t h a t  c o l o r  i s  p a r t  o f

1 3 w h a t  t h e y ' r e  r e c o g n i z i n g .

1 4     Q .       S o  i f  t h e r e  a r e  e l e m e n t s  i n  a

1 5 t e s t  p h o t o  s u c h  a s  c o l o r  t h a t  a r e  n o t  p a r t

1 6 o f  t h e  c l a i m e d  t r a d e m a r k ,  h o w  s h o u l d  a

1 7 p r o p e r l y  d e s i g n e d  s u r v e y  a d d r e s s  t h a t ?

1 8             M R .  R E G A N :   I  o b j e c t .

1 9     A .       I n  t h e  c o n t e x t  o f  a  m a r k  l i k e

2 0 t h i s ,  t h e  w a y  t o  d o  i t  w o u l d  b e  t h r o u g h

2 1 u s i n g  a  c o n t r o l  g r o u p .

2 2     Q .       A n d  w h a t  i s  a  c o n t r o l  g r o u p ?

2 3     A .       A  c o n t r o l  g r o u p  i s  a  g r o u p

2 4 w h e r e  t h e  r e s p o n d e n t s  w o u l d  b e  s h o w n  a n

2 5 a l t e r n a t e  s t i m u l u s ,  b u t  a s k e d  t h e  s a m e
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1 q u e s t i o n s ,  t o  d e t e r m i n e  w h e t h e r

2 r e s p o n d e n t s  w i l l  s a y  t h a t  t h e y  a s s o c i a t e

3 s o m e t h i n g  w i t h  H o n d a  w h e n  s h o w n  a n  e n g i n e

4 o f  t h e  s a m e  t y p e  b u t  t h a t  d o e s  n o t  e m b o d y

5 t h e  m a r k .

6     Q .       A n d  w h a t  i s  t h e  g e n e r a l

7 p r i n c i p l e  f o r  c h o o s i n g  a n  a p p r o p r i a t e

8 c o n t r o l ?

9     A .       T h e  i d e a l  c o n t r o l  w o u l d  b e

1 0 s o m e t h i n g  t h a t  s h a r e s  a l l  o f  t h e

1 1 c h a r a c t e r i s t i c s  o f  t h e  e n g i n e  s h o w n  t o  t h e

1 2 t e s t  g r o u p  w i t h  t h e  o n e  e x c e p t i o n  o f  t h e

1 3 m a r k  a t  i s s u e  t h a t  y o u ' r e  t r y i n g  t o  a s s e s s

1 4 i t s  i n f l u e n c e .

1 5     Q .       W h a t  d i d  M r .  M a n t i s  u s e  f o r  t h e

1 6 c o n t r o l  e n g i n e  i n  h i s  s u r v e y ?

1 7     A .       H e  u s e d  a  B r i g g s  &  S t r a t t o n

1 8 e n g i n e  t h a t  i s  a l l  b l a c k ,  a t  l e a s t  i n

1 9 t e r m s  o f  t h e  t h r e e  m a j o r  c o m p o n e n t s .

2 0             (  O p p o s e r s '  E x h i b i t  7 3 ,  i m a g e

2 1 o f  t h e  e n g i n e  s h o w n  t o  t h e  c o n t r o l  g r o u p

2 2 i n  M r .  M a n t i s ' s  s u r v e y ,  w a s  m a r k e d  f o r

2 3 i d e n t i f i c a t i o n ,  a s  o f  t h i s  d a t e . )

2 4     Q .       C a n  y o u  p l e a s e  i d e n t i f y  E x h i b i t

2 5 7 3  f o r  u s .
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1     A .       Y e s ,  t h i s  i s  a n  i m a g e  o f  t h e

2 e n g i n e  s h o w n  t o  t h e  c o n t r o l  g r o u p  i n

3 M r .  M a n t i s ' s  s u r v e y .

4     Q .       W h a t  d i d  t h e  c o n t r o l  e n g i n e

5 p h o t o g r a p h  s h o w  w i t h  r e g a r d  t o  t h e  c o l o r s

6 o f  t h a t  e n g i n e ?

7     A .       I t  s h o w s  a n  a l l - b l a c k  e n g i n e ,

8 t h e  t h r e e  m a j o r  p a r t s  a r e  a l l  b l a c k ,  a n d

9 t h e r e  i s  a l s o  t h e  s i l v e r  m u f f l e r  c o l o r .

1 0     Q .       I n  y o u r  o p i n i o n ,  d i d  t h a t

1 1 c o n t r o l  e n g i n e  p h o t o g r a p h  a d e q u a t e l y

1 2 c o n t r o l  f o r  t h e  i m p a c t  o f  t h e  t h r e e - c o l o r

1 3 s c h e m e  t h a t  w a s  v i s i b l e  i n  t h e  t e s t  e n g i n e

1 4 p h o t o g r a p h ?

1 5             M R .  R E G A N :   I  o b j e c t .

1 6     A .       N o ,  i t  d i d  n o t  c o n t r o l  f o r  t h a t

1 7 a t  a l l .

1 8     Q .       C a n  y o u  p l e a s e  e x p l a i n  t o  t h e

1 9 b o a r d  t h e  b a s i s  f o r  y o u r  o p i n i o n .

2 0     A .       Y e s ,  i t  i s  p r e t t y

2 1 s t r a i g h t f o r w a r d ;  i t  d o e s n ' t  h a v e  t h e

2 2 t h r e e - c o l o r  s c h e m e ,  i t  i s  a l l  b l a c k ,  s o

2 3 t h e r e  i s  n o  w a y  i t  c o u l d  c o n t r o l  f o r  t h e

2 4 i m p a c t  o f  c o l o r .

2 5             W h a t  y o u ' r e  l o o k i n g  t o  t r y  t o
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1 a s s e s s  i s  t o  w h a t  e x t e n t  w o u l d  s e e i n g  t h e

2 t h r e e  c o l o r s  i n  t h e  t e s t  g r o u p  c a u s e

3 p e o p l e  t o  a n s w e r  t h a t  t h e y  a s s o c i a t e  t h e

4 e n g i n e  w i t h  H o n d a ,  e v e n  i f  w h a t ' s  b e i n g

5 a p p l i e d  f o r  i s  n o t  r e a l l y  a  t r a d e m a r k ,  a n d

6 t h e  o n l y  w a y  y o u  c a n  c o n t r o l  f o r  t h a t  i s

7 i f  y o u  s h o w  a  c o n t r o l  e n g i n e  t h a t  a l s o  h a s

8 t h a t  t h r e e - c o l o r  s c h e m e  b u t  d o e s  n o t

9 e m b o d y  t h e  m a r k .

1 0             I f  y o u  w e r e  t o  d o  t h a t ,  y o u

1 1 w o u l d  t h e n  b e  a b l e  t o  m e a s u r e  t o  w h a t

1 2 e x t e n t  p e o p l e  n a m e  H o n d a  w h e n  s h o w n  t h a t

1 3 t h r e e - c o l o r  s c h e m e ,  e v e n  w h e n  t h e  m a r k  i s

1 4 n o t  t h e r e ,  a n d  t h a t  w o u l d  p r o p e r l y  c o n t r o l

1 5 f o r  i t .

1 6             B u t  s i n c e  t h i s  e n g i n e  t h a t

1 7 M a n t i s  u s e d  a s  t h e  c o n t r o l  i s  a l l  b l a c k ,

1 8 i t  c a n ' t  m e a s u r e  h o w  m a n y  p e o p l e  a r e

1 9 n a m i n g  H o n d a  d u e  t o  t h a t  c o l o r  s c h e m e .

2 0     Q .       H o w  d i d  M r .  M a n t i s  c l a i m  t o

2 1 c o n t r o l  f o r  t h e  e f f e c t  o f  t h e  t h r e e - c o l o r

2 2 s c h e m e  s h o w n  i n  t h e  t e s t  e n g i n e  p h o t o ?

2 3     A .       H e  c l a i m e d  t h a t  h e  c o n t r o l l e d

2 4 f o r  i t  b y  r e a d i n g  t h e  v e r b a t i m  a n s w e r s  o f

2 5 p e o p l e  i n  t h e  t e s t  g r o u p  w h o  n a m e d  H o n d a
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1 a n d  w e e d i n g  o u t  p e o p l e  w h o  o n l y  m e n t i o n e d

2 c o l o r  a s  a  r e a s o n  f o r  a s s o c i a t i n g  t h e

3 e n g i n e  w i t h  H o n d a .

4     Q .       A n d  s o  i n  d o i n g  t h a t ,  i f  a

5 r e s p o n d e n t  g a v e  a n  a n s w e r  t h a t  r e f e r r e d  t o

6 b o t h  c o l o r  a n d  s o m e  o t h e r  a s p e c t  o f  t h e

7 d e s i g n ,  h o w  d i d  M r .  M a n t i s  c o u n t  t h a t ?

8     A .       H e  c o u n t e d  a n y  a n s w e r  i n  f a v o r

9 o f  s e c o n d a r y  m e a n i n g  t h a t  m e n t i o n e d  c o l o r

1 0 a n d  a n o t h e r  a s p e c t  o f  t h e  d e s i g n  a n d  h e

1 1 a l s o  c o u n t e d  l o t s  o f  o t h e r  a n s w e r s  w h e r e

1 2 c o l o r  m a y  h a v e  b e e n  a n  i s s u e  t h a t  h e  j u s t

1 3 d o e s n ' t  h a v e  a n y  w a y  o f  k n o w i n g  t h a t .

1 4     Q .       D o  y o u  h a v e  a n  o p i n i o n  a s  t o

1 5 w h e t h e r  i t  i s  p r o p e r  t o  r e l y  o n  o p e n - e n d e d

1 6 v e r b a t i m  r e s p o n s e s  t o  c o n t r o l  f o r  t h e

1 7 i m p a c t  o f  a n  e l e m e n t  i n  t h e  t e s t  p h o t o

1 8 t h a t  i s  n o t  c l a i m e d  i n  t h e  a p p l i c a t i o n ?

1 9             M R .  R E G A N :   I  o b j e c t .

2 0     A .       I  d o  h a v e  a n  o p i n i o n  i n  t h i s

2 1 p a r t i c u l a r  i n s t a n c e ,  w h i c h  i s  t h a t  w h e n

2 2 y o u ' r e  d e a l i n g  w i t h  s o m e t h i n g  l i k e  t h e

2 3 a p p e a r a n c e  o f  a n  e n g i n e ,  w h i c h  h a s  a  l o t

2 4 o f  d i f f e r e n t  e l e m e n t s  t o  i t ,  t h e r e  i s  n o

2 5 w a y  y o u  c o u l d  r e l y  o n  t h e  v e r b a t i m  a n s w e r s
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1 t o  p a r s e  o u t  e x a c t l y  w h a t  i s  o r  i s n ' t

2 i n f l u e n c i n g  t h e  r e s p o n d e n t s '  r e c o g n i t i o n

3 o f  t h e  e n g i n e .

4             R e s p o n d e n t s  a r e  n o t  a b l e  t o  b e

5 f u l l y  c o n s c i o u s  o f  a n d  a r t i c u l a t e  e x a c t l y

6 w h a t  c a u s e s  s o m e b o d y  t o  r e c o g n i z e

7 s o m e t h i n g  a n d  t h a t  i s  a  v e r y  s u b j e c t i v e

8 a n d  u n s c i e n t i f i c  w a y  t o  t r y  t o  a n a l y z e

9 c a u s a t i o n  o f  w h y  p e o p l e  a r e  n a m i n g  H o n d a .

1 0             T h e  s c i e n t i f i c  w a y  t o  d o  i t  i s

1 1 w i t h  a  c o n t r o l  g r o u p ,  a n d  I  t h i n k

1 2 M r .  M a n t i s  r e c o g n i z e s  t h a t ,  w h i c h  i s  w h y

1 3 h e  d i d  a  c o n t r o l  g r o u p .

1 4     Q .       D o  y o u  h a v e  a n  o p i n i o n  a s  t o

1 5 w h e t h e r  i t  w a s  p r o p e r  f o r  M r .  M a n t i s  t o

1 6 i n c l u d e  i n  h i s  s e c o n d a r y  m e a n i n g

1 7 c a l c u l a t i o n s  r e s p o n d e n t s  w h o  g a v e  r e a s o n s

1 8 t h a t  i n c l u d e d  c o l o r  a l o n g  w i t h  o t h e r

1 9 d e s i g n  e l e m e n t s  t h a t  t h e y  w e r e  s e e i n g  i n

2 0 t h e  p h o t o g r a p h ?

2 1             M R .  R E G A N :   I  o b j e c t .

2 2     A .       N o ,  I  d o n ' t  t h i n k  i t  i s  p r o p e r ,

2 3 I  d o n ' t  t h i n k  t h e  w h o l e  m e t h o d o l o g y  o f

2 4 t r y i n g  t o  c o n t r o l  f o r  c o l o r  b y  a n a l y z i n g

2 5 t h e  v e r b a t i m  a n s w e r s  i s  a p p r o p r i a t e  a t
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1 a l l .

2             B u t  t o  t h e  e x t e n t  h e  w a s  t r y i n g

3 t o  d o  t h a t ,  i t  c e r t a i n l y  w a s  n o t

4 a p p r o p r i a t e  t o  f a i l  t o  w e e d  o u t  a l l  t h e

5 a n s w e r s  t h a t  m e n t i o n e d  c o l o r  a n d  o t h e r

6 f e a t u r e s  b e c a u s e  t h e r e  i s  n o  w a y  h e  c a n

7 k n o w  t h a t  i t  w a s n ' t  t h e  c o l o r  t h a t  w a s  a

8 n e c e s s a r y  c a u s e  o f  a s s o c i a t i n g  t h e  e n g i n e

9 w i t h  o n l y  o n e  c o m p a n y .

1 0             I f  I  s a y  I  r e c o g n i z e  t h i s  H o n d a

1 1 e n g i n e  b e c a u s e  i t  i s  r e d ,  w h i t e ,  a n d

1 2 b l a c k ,  a n d  b e c a u s e  o f  t h e  s h a p e  o f  i t ,

1 3 t h e y ' v e  m e n t i o n e d  b o t h  o f  t h o s e  t h i n g s ,

1 4 b u t  f o r  a l l  w e  k n o w ,  i f  y o u  t o o k  t h e  r e d ,

1 5 w h i t e ,  a n d  b l a c k  c o l o r  s c h e m e  a w a y  f r o m

1 6 i t ,  t h e y  w o u l d  j u s t  b e  l o o k i n g  a t  a n

1 7 e n g i n e  t h a t  t h e y  t h i n k  l o t s  o f  c o m p a n i e s

1 8 h a v e  t h a t  s h a p e  a n d  t h e y  m i g h t  h a v e  s a i d  I

1 9 a s s o c i a t e  t h i s  w i t h  m o r e  t h a n  o n e  c o m p a n y .

2 0             S o  t h e r e  i s  j u s t  s i m p l y  n o  w a y

2 1 t o  l o o k  a t  a n  a n s w e r  l i k e  t h a t  a n d

2 2 c o n c l u d e  t h a t  c o l o r  w a s n ' t  a  n e c e s s a r y

2 3 c a u s e  o f  t h e i r  a s s o c i a t i o n  w i t h  o n l y

2 4 H o n d a .

2 5     Q .       H o w  d i d  y o u  c o n t r o l  f o r  t h e
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1 i m p a c t  o f  c o l o r  i n  y o u r  s u r v e y ?

2     A .       I  d i d  i t  i n  t w o  w a y s ;  o n e ,  I

3 h a d  a  s e t  o f  t e s t  a n d  c o n t r o l  g r o u p s  t h a t

4 u s e d  g r a y  s c a l e  i m a g e s  s o  t h a t  t h e  c o l o r

5 s c h e m e  w a s  n o t  a p p a r e n t  a n d  t h e

6 r e s p o n d e n t s  w o u l d  h a v e  t o  a n s w e r  t h e

7 q u e s t i o n  b a s e d  o n  t h e  a p p e a r a n c e  o f  t h e

8 e n g i n e  w i t h o u t  t h e  t h r e e - c o l o r  s c h e m e  a n d

9 t h a t  t o o k  c o l o r  o u t  o f  t h e  e q u a t i o n  r i g h t

1 0 f r o m  t h e  b e g i n n i n g .

1 1             A n d  t h e n  I  h a d  a  s e c o n d  s e t  o f

1 2 g r o u p s  t h a t  d i d  s h o w  t h e  H o n d a  e n g i n e  i n

1 3 c o l o r ,  b u t  i t  a l s o  s h o w e d  a  c o n t r o l  e n g i n e

1 4 i n  t h e  s a m e  c o l o r  s c h e m e  a n d ,  t h e r e f o r e ,

1 5 i f  a  c o l o r  s c h e m e  i s  s h o w n  i n  b o t h  t h e

1 6 t e s t  a n d  t h e  c o n t r o l  g r o u p ,  t h e n  y o u  a r e

1 7 e x a c t l y  c o n t r o l l i n g  f o r  c o l o r  a n d  t h e  n e t

1 8 d i f f e r e n c e  b e t w e e n  t h e  t w o  g r o u p s  w e e d s

1 9 o u t  a n y  i m p a c t  o f  c o l o r .

2 0             (  O p p o s e r s '  E x h i b i t  7 4 ,  p h o t o s

2 1 o f  t h e  i m a g e s  s h o w n  i n  P o r e t  s u r v e y ,  w a s

2 2 m a r k e d  f o r  i d e n t i f i c a t i o n ,  a s  o f  t h i s

2 3 d a t e . )

2 4     Q .       C a n  y o u  p l e a s e  i d e n t i f y  E x h i b i t

2 5 7 4 .

Page 26

Veritext Legal Solutions
866 299-5127



Hal Poret

1             ( W i t n e s s  p e r u s i n g  d o c u m e n t . )

2     A .       Y e s ,  t h e s e  a r e  p h o t o s  o f  t h e

3 i m a g e s  s h o w n  i n  m y  s u r v e y ,  t h e  f i r s t  p a g e

4 o f  i t  i s  t h e  n o n c o l o r  i m a g e  o f  t h e

5 s t a n d a r d  H o n d a  G X  e n g i n e  s h o w n  t o  t h e  t e s t

6 g r o u p ,  t h a t  I  c a l l  t h e  n o n c o l o r  t e s t

7 g r o u p .

8             T h e  s e c o n d  i m a g e  i s  t h e

9 n o n c o l o r  p h o t o  o f  t h e  S u b a r u  R o b i n  e n g i n e

1 0 s h o w n  t o  t h e  n o n c o l o r  c o n t r o l  g r o u p .

1 1             T h e  t h i r d  i m a g e  i s  t h e  c o l o r

1 2 e n g i n e  o f  t h e  H o n d a  s h o w n  t o  t h e  c o l o r

1 3 t e s t  g r o u p .

1 4             A n d  t h e  f o u r t h  i m a g e  i s  t h e

1 5 c o l o r  v e r s i o n  o f  t h e  S u b a r u  R o b i n  e n g i n e

1 6 s h o w n  t o  t h e  g r o u p  i n  f u l l  c o l o r .

1 7             M R .  R E G A N :  S o  t h e  r e c o r d  i s

1 8 c l e a r ,  I  t h i n k  i t  w o u l d  b e  u s e f u l  t o  h a v e

1 9 t h e  w i t n e s s  i d e n t i f y  e a c h  p a g e  b y  t h e

2 0 c o l o r  o f  t h e  f u e l  t a n k ,  b e c a u s e  t h e s e

2 1 a r e n ' t  s t a p l e d  t o g e t h e r ,  t h e y  a r e n ' t  B a t e s

2 2 n u m b e r e d .

2 3             M R .  P H I L L I P S :   I  t h i n k  t h e

2 4 r e c o r d  i s  c l e a r .

2 5             O f f  t h e  r e c o r d .
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1             ( D i s c u s s i o n  o f f  t h e  r e c o r d . )

2     Q .       M r .  M a n t i s  t e s t i f i e d  t h a t  t h e

3 i n t r o d u c t i o n  o f  a  c u e  n o t  c l a i m e d  a s  a

4 p a r t  o f  a  t r a d e m a r k  a p p l i c a t i o n  d e s t r o y s

5 t h e  p r o b a t i v e  v a l u e  o f  a  s t u d y .

6             W h a t  i s  y o u r  r e s p o n s e  t o  t h a t ?

7     A .       I  t h i n k  t h a t  i s  t r u e ,  t h a t  i t

8 c o u l d  d e s t r o y  t h e  v a l u e  o f  a  s t u d y  i f  i t

9 i s  s o m e t h i n g  t h a t  i s  n o t  c o n t r o l l e d  f o r

1 0 a n d  i n  f a c t  t h a t ' s  e x a c t l y  w h a t  I  t h i n k

1 1 l a r g e l y  d e s t r o y s  t h e  v a l u e  o f  h i s  s t u d y ,

1 2 t h a t  h e  d i d  i n t r o d u c e  c o l o r  a s  a  c u e

1 3 w i t h o u t  c o n t r o l l i n g  f o r  i t .

1 4             W h e r e a s  i n  m y  s u r v e y ,  I  d i d

1 5 c o n t r o l  f o r  i t ;  i n  o n e  c e l l  I  d i d n ' t

1 6 i n t r o d u c e  c o l o r  a t  a l l ,  a n d  i n  t h e  c e l l

1 7 w h e r e  I  d i d  i n t r o d u c e  c o l o r ,  I  e x a c t l y

1 8 c o n t r o l l e d  f o r  i t .

1 9     Q .       L e t ' s  t u r n  t o  y o u r  o p i n i o n

2 0 r e g a r d i n g  t h e  f a i l u r e  t o  c o n t r o l  f o r  t h e

2 1 g r a p h i c s  t h a t  a p p e a r  i n  t h e  t e s t  e n g i n e

2 2 p h o t o .

2 3     A .       O k a y .

2 4     Q .       W h a t  i m p a c t ,  i f  a n y ,  d i d  t h e

2 5 a p p e a r a n c e  o f  t h e s e  g r a p h i c  e l e m e n t s  o f
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1 t h e  t e s t  e n g i n e  h a v e  o n  M r .  M a n t i s ' s

2 s u r v e y ?

3     A .       I t  h a d  a t  l e a s t  s o m e  i m p a c t ,

4 n o t  n e a r l y  l i k e  t h e  i m p a c t  o f  c o l o r .

5             B u t  a s  y o u  c a n  s e e  i n  E x h i b i t

6 7 1 ,  t h e r e  a r e  s o m e  g r a p h i c s  o n  t h e  t e s t

7 e n g i n e  a n d  t h e r e  w e r e  a t  l e a s t  t w o

8 r e s p o n d e n t s  i n  t h e  t e s t  g r o u p  w h o  r e f e r r e d

9 t o  t h o s e  g r a p h i c s  a s  a  r e a s o n  f o r

1 0 a s s o c i a t i n g  t h i s  e n g i n e  w i t h  H o n d a .

1 1             A n d  i n  t h e  c o n t r o l  g r o u p ,

1 2 E x h i b i t  7 3 ,  t h e r e  w e r e  a t  l e a s t  f i v e

1 3 r e s p o n d e n t s  w h o  r e f e r r e d  t o  t h e  g r a p h i c s

1 4 a s  a  r e a s o n  f o r  a s s o c i a t i n g  t h a t  e n g i n e

1 5 w i t h  s o u r c e .

1 6             S o  i n  t o t a l  t h e r e  w e r e  s e v e n

1 7 r e s p o n d e n t s  w h o  e x p r e s s l y  i n d i c a t e d  t h a t

1 8 t h o s e  g r a p h i c s  w e r e  r e a s o n s  t h e y

1 9 a s s o c i a t e d  t h e  e n g i n e  w i t h  a  s o u r c e  a n d  o f

2 0 c o u r s e  t h e r e  m a y  h a v e  b e e n  o t h e r s  w h o

2 1 r e c o g n i z e d  t h o s e  g r a p h i c s  b u t  s i m p l y

2 2 d i d n ' t  m e n t i o n  t h e m .

2 3     Q .       M r .  M a n t i s  t e s t i f i e d  t h a t  h e

2 4 d i d  n o t  b e l i e v e  t h a t  t h e  g r a p h i c s  f u n c t i o n

2 5 a s  a  s o u r c e  i n d i c a t o r .
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1             W h a t  i s  y o u r  r e s p o n s e  t o  t h a t ?

2     A .       W e l l ,  I  d o n ' t  t h i n k  e i t h e r

3 m y s e l f  o r  M r .  M a n t i s  a r e  t h e  o n e s  w h o s e

4 o p i n i o n s  o n  t h a t  m a t t e r .

5             W h a t  m a t t e r s  i s  w h a t  p e o p l e  i n

6 t h e  s u r v e y  s a i d ,  t h a t ' s  a l l  w e  h a v e  t o  g o

7 o n ,  a n d  t h e r e  w e r e  p e o p l e  i n  h i s  s u r v e y

8 w h o  e x p r e s s l y  p o i n t e d  t o  t h o s e  g r a p h i c s  a s

9 a  r e a s o n  f o r  s a y i n g  t h a t  t h e y  a s s o c i a t e d

1 0 w i t h  H o n d a .

1 1             A n d  I  t h i n k  t h e  r e a l  i m p o r t a n t

1 2 t h i n g  t o  p o i n t  o u t  i s  t h i s  g o e s  e x a c t l y  t o

1 3 t h e  p r o b l e m  o f  w h y  i t  i s  s o  d a n g e r o u s  a n d

1 4 u n r e l i a b l e  f o r  M r .  M a n t i s  t o  c l a i m  h e  i s

1 5 c o n t r o l l i n g  f o r  t h e  i m p a c t  o f  c o l o r  b y

1 6 r e a d i n g  p e o p l e ' s  v e r b a t i m  a n s w e r s ,  b e c a u s e

1 7 i n  t h e  i n s t a n c e  o f  c o l o r  h e  i s  c l a i m i n g  I

1 8 c a n  t e l l  w h a t  p e o p l e  t h i n k  a n d  w h a t ' s

1 9 c a u s i n g  t h e m  t o  i d e n t i f y  t h i s  w i t h  H o n d a

2 0 b y  r e a d i n g  t h e i r  v e r b a t i m  a n s w e r s ,  b u t

2 1 w h e n  i t  c o m e s  t o  t h e s e  g r a p h i c s ,  h e ' s

2 2 s a y i n g  h e  i s  g o i n g  t o  d i s r e g a r d  t h e

2 3 p e o p l e ' s  v e r b a t i m  a n s w e r s  a n d  s a y  t h a t

2 4 t h e s e  d o n ' t  i n d i c a t e  s o u r c e  e v e n  w h e n

2 5 p e o p l e  a r e  s a y i n g  t h a t  t h a t ' s  t h e i r  r e a s o n
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1 f o r  a s s o c i a t i n g  i t  w i t h  a  s o u r c e .

2             S o  t h i s  j u s t  a l l  g o e s  t o  s h o w

3 w h y  t h a t ' s  s u c h  a n  u n r e l i a b l e  m e t h o d o l o g y

4 a n d  t h i s  i s  a  s u b j e c t i v e ,  i n c o n s i s t e n t

5 a n a l y s i s  t h a t  h e  i s  d o i n g  w i t h  t h e

6 v e r b a t i m  a n s w e r s .

7     Q .       L e t ' s  n o w  t u r n  t o  y o u r  o p i n i o n

8 r e g a r d i n g  t h e  s e c o n d a r y  m e a n i n g  q u e s t i o n

9 t h a t  M r .  M a n t i s  u s e d  i n  h i s  s u r v e y .

1 0     A .       O k a y .

1 1     Q .       W h a t  w a s  t h e  k e y  s e c o n d a r y

1 2 m e a n i n g  q u e s t i o n  t h a t  M r .  M a n t i s  u s e d  i n

1 3 h i s  s u r v e y ?

1 4     A .       H e  a s k e d  w h e t h e r  t h e

1 5 r e s p o n d e n t s  a s s o c i a t e  t h e  e n g i n e  w i t h  o n e

1 6 o r  m o r e  c o m p a n y ,  a s  o p p o s e d  t o  w h a t  i s  t h e

1 7 b e t t e r  a n d  s t a n d a r d  a p p r o a c h ,  w h i c h  w o u l d

1 8 b e  t o  a s k  w h e t h e r  t h e y  a s s o c i a t e  t h e

1 9 o v e r a l l  a p p e a r a n c e  o f  t h e  e n g i n e  w i t h  o n e

2 0 o r  m o r e  c o m p a n y .

2 1     Q .       W h y  d o  y o u  s a y  t h a t  t h e  b e t t e r

2 2 a n d  s t a n d a r d  a p p r o a c h  i s  t o  a s k  w h e t h e r

2 3 t h e  r e s p o n d e n t s  a s s o c i a t e  t h e  o v e r a l l

2 4 a p p e a r a n c e  o f  t h e  e n g i n e  w i t h  o n e  o r  m o r e

2 5 c o m p a n y ?
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1     A .       B e c a u s e  t h e  m a r k  a t  i s s u e

2 r e l a t e s  t o  t h e  a p p e a r a n c e ,  H o n d a  i s  n o t

3 c l a i m i n g  r i g h t s  i n  t h e  e n g i n e  i t s e l f  o r  a n

4 e n g i n e  o f  t h i s  t y p e ,  t h e y ' r e  c l a i m i n g

5 r i g h t s  i n  a n  a p p e a r a n c e  t h a t ' s  c r e a t e d  b y

6 t h e  c o m b i n a t i o n  o f  c e r t a i n  e l e m e n t s .

7             S o  a  q u e s t i o n  a s k i n g  a b o u t  t h e

8 a p p e a r a n c e  i s  g e t t i n g  a t  t h e  i s s u e  o f

9 w h e t h e r  t h e  m a r k  i s  a s s o c i a t e d  w i t h  H o n d a ,

1 0 w h e r e a s  a  b r o a d e r  q u e s t i o n ,  j u s t  a s k i n g  d o

1 1 y o u  a s s o c i a t e  t h i s  e n g i n e  w i t h  a n y o n e ,

1 2 o p e n s  u p  t h e  d o o r  f o r  p e o p l e  t o  s a y  t h e y

1 3 a s s o c i a t e  i t  w i t h  H o n d a  s i m p l y  b e c a u s e

1 4 t h e y  a s s o c i a t e  a n  e n g i n e  o f  t h i s  t y p e  w i t h

1 5 H o n d a  o r  a n  e n g i n e  t h a t  h a s  t h i s  g e n e r a l

1 6 l a y o u t  o f  m a j o r  c o m p o n e n t s .

1 7     Q .       W h a t  i m p a c t  d o  y o u  b e l i e v e  t h e

1 8 q u e s t i o n  t h a t  M r .  M a n t i s  u s e d  h a d  o n  t h e

1 9 s u r v e y  r e s u l t s ?

2 0             M R .  R E G A N :   I  o b j e c t .

2 1     A .       W e l l ,  I  b e l i e v e  t h a t  - -   I

2 2 d o n ' t  k n o w  h o w  t o  q u a n t i f y  t h a t ,  b u t  I  d o

2 3 b e l i e v e  t h a t  a  q u e s t i o n  o f  t h a t  t y p e  w o u l d

2 4 o p e n  t h e  d o o r  f o r  p e o p l e  t o  i n d i c a t e  t h a t

2 5 t h e y  a s s o c i a t e  t h e  e n g i n e  i t s e l f  w i t h
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1 H o n d a  a s  o p p o s e d  t o  t h e  a p p e a r a n c e  w i t h

2 H o n d a .

3             A n d  i f  t h e  c o n t r o l  w a s  b e t t e r ,

4 t h a t  m i g h t  h a v e  b e e n  c o n t r o l l e d  f o r  i n  t h e

5 c o n t r o l  g r o u p ,  b u t  s i n c e  t h e  c o n t r o l  h a d

6 p r o b l e m s ,  I  t h i n k  t h a t  q u e s t i o n ,  t h e

7 i s s u e s  w i t h  t h i s  q u e s t i o n  w o u l d  n o t  h a v e

8 b e e n  p r o p e r l y  c o n t r o l l e d  f o r .

9     Q .       L e t ' s  t u r n  t o  y o u r  o p i n i o n

1 0 r e g a r d i n g  M r .  M a n t i s ' s  f a i l u r e  t o  c o n t r o l

1 1 f o r  t h e  i m p a c t  o f  t h e  t y p e  o f  e n g i n e .

1 2             Y o u  m e n t i o n e d  t h a t  M r .  M a n t i s

1 3 u s e d  a  B r i g g s  h o r i z o n t a l  s h a f t  e n g i n e  i n

1 4 t h e  c o n t r o l  p h o t o g r a p h .

1 5     A .       Y e s .

1 6     Q .       A n d  t h a t ' s  s h o w n  i n  E x h i b i t  7 3 ?

1 7     A .       Y e s .

1 8     Q .       A n d  w h a t  e n g i n e  t y p e  i s  s h o w n

1 9 h e r e ?

2 0     A .       I n  t h e  c o n t r o l ?

2 1     Q .       Y e s .

2 2     A .       W e l l ,  t h e  c o n t r o l  s h o w s  a n

2 3 e n g i n e  t h a t  i s  m e a n i n g f u l l y  d i f f e r e n t  n o t

2 4 o n l y  i n  t h e  e l e m e n t s  t h a t  c o m p r i s e  t h e

2 5 m a r k ,  b u t  i n  t h e  o v e r a l l  c o n f i g u r a t i o n  a n d
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1 l a y o u t  o f  t h e  m a j o r  c o m p o n e n t s .

2             I t  i s  m y  u n d e r s t a n d i n g  t h a t

3 H o n d a  i s  n o t  c l a i m i n g  r i g h t s  s i m p l y  i n  t h e

4 c o n f i g u r a t i o n  o f  a n  e n g i n e  t h a t  h a s  t h e

5 f a n  c o v e r  a n d  f u e l  t a n k  a n d  f i l t e r  c o v e r

6 a n d  c a r b u r e t o r  c o v e r  l a i d  o u t  l i k e  t h e y

7 a r e ,  s o  i n  o r d e r  t o  c o n t r o l  f o r  w h e t h e r

8 r e s p o n d e n t s  a r e  s i m p l y  a s s o c i a t i n g  t h a t

9 g e n e r a l  c o n f i g u r a t i o n  w i t h  H o n d a  a s

1 0 o p p o s e d  t o  t h e  s p e c i f i c  m a r k ,  t h e  c o n t r o l

1 1 e n g i n e  w o u l d  n e e d  t o  s h o w  t h e  s a m e  t y p e  o f

1 2 e n g i n e  i n  t e r m s  o f  t h a t  c o n f i g u r a t i o n .

1 3             B u t  t h e  c o n t r o l  e n g i n e  t h a t

1 4 M r .  M a n t i s  u s e d  i s  d i f f e r e n t  i n  t h e s e

1 5 o t h e r  w a y s ;  f i r s t  o f  a l l ,  i t  h a s  a  p a n e l

1 6 f i l t e r  i n s t e a d  o f  a  h i g h  m o u n t  a i r  f i l t e r

1 7 c o v e r  t h a t  y o u  c a n  s e e  o n  t h e  H o n d a

1 8 e n g i n e .

1 9             H a n d - i n - h a n d  w i t h  t h a t  i t  i s

2 0 l a i d  o u t  i n  a  d i f f e r e n t  w a y ,  i t  i s  m o u n t e d

2 1 m u c h  l o w e r  o n  t h e  e n g i n e .

2 2             S o  s o m e b o d y  i n  t h e  t e s t  g r o u p

2 3 m i g h t  l o o k  a t  t h e  e n g i n e  a n d  s a y  t h e y

2 4 a s s o c i a t e  i t  w i t h  H o n d a  s i m p l y  b e c a u s e  o f

2 5 t h e  g e n e r a l  c o n f i g u r a t i o n  o f  t h e  f i l t e r
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1 c o v e r  a n d  t h e  f u e l  t a n k  a n d  t h e  f a n  c o v e r

2 a n d  t h e  c o n t r o l  g r o u p  w o u l d n ' t  c o n t r o l  f o r

3 t h a t  b e c a u s e  p e o p l e  l o o k i n g  a t  t h e  c o n t r o l

4 e n g i n e  w o u l d n ' t  s e e  t h a t  s a m e  g e n e r a l

5 l a y o u t  a n d  t h e  s a m e  c o m p o n e n t s .

6             P e o p l e  m i g h t  s e e  t h a t  t h e r e  i s

7 a  p a n e l  f i l t e r  t h e r e  a n d  k n o w  t h a t  H o n d a

8 d o e s n ' t  u s e  t h a t  o n  t h e  s t a n d a r d  G X

9 e n g i n e .

1 0             S o  i t  j u s t  d o e s n ' t  c o n t r o l  f o r

1 1 t h e  t e n d e n c y  t o  a n s w e r  t h a t  t h e y  a s s o c i a t e

1 2 t h e  G X  e n g i n e  w i t h  H o n d a ,  n o t  b e c a u s e  o f

1 3 t h e  m a r k ,  b u t  b e c a u s e  o f  t h e  g e n e r a l

1 4 c o n f i g u r a t i o n  o f  t h o s e  t h r e e  m a j o r  p a r t s .

1 5             A n d  t h e  c o n t r o l  e n g i n e  a l s o  h a s

1 6 a  s i l v e r  m u f f l e r  c o v e r  v i s i b l e ,  w h i c h  i s

1 7 n o t  p a r t  o f  t h e  H o n d a  G X  t e s t  e n g i n e ,  a n d

1 8 t h a t ' s  a n o t h e r  p r o b l e m  t h a t  i n t r o d u c e s  a

1 9 n e w  i n f l u e n c e  i n t o  t h e  c o n t r o l  g r o u p  t h a t

2 0 m i g h t  r e v e a l  t o  p e o p l e  t h a t  i t  i s  n o t  a

2 1 H o n d a  e n g i n e  a n d  s u p p r e s s  t h e  a b i l i t y  o f

2 2 t h e  c o n t r o l  t o  m e a s u r e  t h e  t e n d e n c y  t o

2 3 g u e s s  o r  n a m e  H o n d a  f o r  r e a s o n s  u n r e l a t e d

2 4 t o  t h e  m a r k .

2 5     Q .       W h a t  c o n t r o l  d i d  y o u  u s e  i n
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1 y o u r  s u r v e y ?

2     A .       I  u s e d  a  S u b a r u  R o b i n  e n g i n e .

3     Q .       I s  t h a t  s h o w n  a t  t h e  s e c o n d

4 p a g e  o f  E x h i b i t  7 4 ?

5     A .       Y e s .

6     Q .       A n d  h o w  d i d  t h a t  c o n t r o l  e n g i n e

7 p h o t o  c o n t r o l  f o r  e n g i n e  t y p e ?

8     A .       B e c a u s e  i t  d o e s  h a v e  t h e  s a m e

9 g e n e r a l  l a y o u t  o f  t h e  t h r e e  m a j o r

1 0 c o m p o n e n t s  i n  t e r m s  o f  t h e  p l a c e m e n t  o f

1 1 t h e  f u e l  t a n k  a n d  t h e  f a n  c o v e r  a n d  t h e

1 2 a i r  f i l t e r  a n d  c a r b u r e t o r  c o v e r  a n d  i t  h a s

1 3 t h e  s a m e  t y p e  o f  a i r  f i l t e r  c o v e r .

1 4             S o  t h i s  w o u l d  b e  a b l e  t o  d e t e c t

1 5 t h e  t e n d e n c y  o f  a  r e s p o n d e n t  t o  g u e s s

1 6 H o n d a  j u s t  b e c a u s e  o f  t h e  g e n e r a l  l a y o u t

1 7 o f  t h e s e  t h r e e  m a j o r  c o m p o n e n t s .

1 8     Q .       A n d  o n  w h a t  b a s i s  d o e s  i t

1 9 s a t i s f y  t h e  r e q u i r e m e n t  t h a t  t h e  c o n t r o l

2 0 n o t  e m b o d y  t h e  t r a d e m a r k ?

2 1             M R .  R E G A N :   I  o b j e c t .

2 2     A .       T h i s  i s  r e a l l y  t h e  i d e a l

2 3 c o n t r o l ,  b e c a u s e  i t  s h a r e s  t h e  s a m e

2 4 g e n e r a l  f e a t u r e s  t h a t  I  j u s t  t a l k e d  a b o u t ,

2 5 b u t  i t  d o e s  n o t  e m b o d y  t h e  m a r k ,  a n d  I
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1 u n d e r s t a n d  t h a t  H o n d a  h a s  t a k e n  t h e

2 p o s i t i o n  t h a t  t h e  S u b a r u  R o b i n  e n g i n e  i s

3 n o t  s u b s t a n t i a l l y  t h e  s a m e  a s  t h e i r  m a r k

4 a n d  d o e s  n o t  e m b o d y  t h e i r  m a r k .

5             Y o u  c a n  a l s o  s e e  t h e  w a y s  i n

6 w h i c h  t h e s e  i n d i v i d u a l  e l e m e n t s  o f  t h e

7 R o b i n  e n g i n e  d i f f e r  f r o m  t h e  i n d i v i d u a l

8 e l e m e n t s  o f  t h e  m a r k  H o n d a  i s  a p p l y i n g

9 f o r .

1 0             I t  d o e s  e x a c t l y  w h a t  t h e

1 1 t e x t b o o k  d e f i n i t i o n  o f  a  c o n t r o l  d o e s ;  i t

1 2 c h a n g e s  o n l y  t h e  m a r k  b u t  k e e p s  t h e  o t h e r

1 3 e l e m e n t s  c o n s t a n t ,  s o  y o u  c a n  c o n t r o l  f o r

1 4 t h e  e f f e c t  o f  o t h e r  e l e m e n t s .

1 5     Q .       S o  d o  y o u  h a v e  a n  o p i n i o n  a s  t o

1 6 w h a t  t h e  o v e r a l l  i m p a c t  w a s  o f  t h e  v a r i o u s

1 7 f l a w s  t h a t  y o u ' v e  i d e n t i f i e d  i n

1 8 M r .  M a n t i s ' s  s e l e c t i o n  o f  a  c o n t r o l ?

1 9     A .       Y e s .

2 0     Q .       A n d  w h a t  i s  y o u r  o p i n i o n ?

2 1             M R .  R E G A N :   I  o b j e c t .

2 2     A .       M y  o p i n i o n  i s  t h a t  h i s  n u m b e r s

2 3 a r e  s i g n i f i c a n t l y  i n f l a t e d  d u e  t o  t h e

2 4 c o n t r o l ' s  f a i l u r e  t o  a s s e s s  a  s t r o n g

2 5 t e n d e n c y  t o  a s s o c i a t e  t h e  e n g i n e  w i t h
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1 H o n d a  b e c a u s e  o f  t h e  c o l o r  s c h e m e  a n d

2 b e c a u s e  o f  t h e  g e n e r a l  t y p e  o f  e n g i n e  t h a t

3 i t  i s ,  a s  o p p o s e d  t o  t h e  s p e c i f i c

4 a s s o c i a t i o n  o f  t h e  m a r k  w i t h  H o n d a  a n d  t h e

5 g r a p h i c s  a s  w e l l ,  b e i n g  a  s m a l l e r  f a c t o r .

6     Q .       L e t ' s  t u r n  n o w  t o  y o u r  o p i n i o n

7 r e g a r d i n g  t h e  m a n n e r  i n  w h i c h  M r .  M a n t i s

8 i n c l u d e d  i n  h i s  s e c o n d a r y  m e a n i n g

9 c a l c u l a t i o n  r e s p o n d e n t s  w h o  a s s o c i a t e d  t h e

1 0 t e s t  e n g i n e  p h o t o  w i t h  m o r e  t h a n  o n e

1 1 s o u r c e .

1 2     A .       O k a y .

1 3     Q .       C a n  y o u  f i r s t  e x p l a i n  t h e  i s s u e

1 4 i n  t e r m s  o f  w h a t  M r .  M a n t i s  i n c l u d e d  i n

1 5 h i s  s e c o n d a r y  m e a n i n g  p e r c e n t a g e .

1 6     A .       Y e s .

1 7             H e  i n c l u d e d  r e s p o n d e n t s  w h o

1 8 a n s w e r e d  i n i t i a l l y  t h a t  t h e y  a s s o c i a t e  t h e

1 9 e n g i n e  i n  t h e  t e s t  g r o u p  w i t h  m o r e  t h a n

2 0 o n e  c o m p a n y ,  t h a t  t h e n  w h e n  a s k e d  t o  n a m e

2 1 t h o s e  c o m p a n i e s  n a m e d  H o n d a  a n d  a  s e c o n d

2 2 s o u r c e  t h a t  w a s  c h a r a c t e r i z e d  a s  b e i n g

2 3 l i k e  H o n d a  o r  a n  i m i t a t i o n  o f  H o n d a .

2 4     Q .       A p p r o x i m a t e l y  w h a t  w a s  t h e

2 5 i m p a c t  t h a t  t h a t  h a d  o n  h i s  c a l c u l a t i o n  o f
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1 t h e  s e c o n d a r y  m e a n i n g  p e r c e n t a g e ?

2             M R .  R E G A N :   I  o b j e c t .

3     A .       I t  i n c r e a s e d  i t  b y  a b o u t  1 0

4 p e r c e n t .

5     Q .       D o  y o u  h a v e  a n  o p i n i o n  a s  t o

6 w h e t h e r  i t  w a s  p r o p e r  t o  i n c l u d e  t h o s e

7 r e s p o n d e n t s  i n  t h a t  a p p r o x i m a t e  1 0

8 p e r c e n t ?

9             M R .  R E G A N :   I  o b j e c t .

1 0     A .       Y e s .

1 1             I  d o n ' t  t h i n k  i t  w a s  p r o p e r .

1 2     Q .       A n d  w h a t  i s  t h e  b a s i s  o f  y o u r

1 3 o p i n i o n ?

1 4     A .       B e c a u s e  t h e  w h o l e  p u r p o s e  o f  a

1 5 s e c o n d a r y  m e a n i n g  s u r v e y  i s  t o  d e t e r m i n e

1 6 w h e t h e r  t h e  m a r k  s e r v e s  t o  i d e n t i f y  o n l y

1 7 o n e  p a r t i c u l a r  s o u r c e  a n d  w h e n

1 8 r e s p o n d e n t s '  i n i t i a l  a n s w e r  i s  t h a t  t h e y

1 9 a s s o c i a t e  i t  w i t h  m o r e  t h a n  o n e  s o u r c e ,

2 0 r i g h t  o f f  t h e  b a t  t h a t ' s  a  v e r y  s t r o n g

2 1 i n d i c a t i o n  t h a t  t h e  m a r k  i s  n o t   - -  t h a t

2 2 i t  i s  n o t  s e r v i n g  a s  a  m a r k  b e c a u s e  t h e y

2 3 i d e n t i f y  i t  w i t h  m o r e  t h a n  o n e  s o u r c e .

2 4             A n d  w h e n  p e o p l e  t h e r e a f t e r  n a m e

2 5 b o t h  H o n d a  a n d  o t h e r  s o u r c e s ,  i t  i s  r e a l l y
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1 b e g g i n g  t h e  q u e s t i o n  o f  t h e  w h o l e  s u r v e y

2 t o  t h e n  s a y  t h o s e  p e o p l e  s h o u l d

3 e s s e n t i a l l y  c o u n t  a s  o n l y  a s s o c i a t i n g  i t

4 w i t h  H o n d a  b e c a u s e  t h e y ' v e  c h a r a c t e r i z e d

5 t h e  s e c o n d  s o u r c e  a s  b e i n g  l i k e  H o n d a .

6             I f  t h i s  i s  a c c e p t e d  a s  a

7 t r a d e m a r k ,  t h e n  p o s s i b l y  o n e  c o u l d  s a y

8 s o m e b o d y  e l s e  w h o  i s  k n o w n  t o  u s e  t h a t

9 l o o k  i s  j u s t  a n  i n f r i n g e r  a n d  s h o u l d  b e

1 0 d i s m i s s e d .

1 1             H o w e v e r ,  t h a t ' s  w h a t  t h e  s u r v e y

1 2 i s  s u p p o s e d  t o  b e  t e s t i n g  a n d  i f  i t  i s  t h e

1 3 c a s e  t h a t  t h i s  i s  n o t  a  m a r k ,  t h e n  i f

1 4 o t h e r  p e o p l e  l o o k  a t  i t  a n d  s a y ,  y e s ,  I

1 5 k n o w  H o n d a  m a k e s  a n  e n g i n e  t h a t  l o o k s  l i k e

1 6 t h i s  a n d  s o  d o  o t h e r  c o m p a n i e s ,  e v e n  i f

1 7 t h e y  p e r c e i v e  t h o s e  o t h e r  c o m p a n i e s  a s

1 8 i m i t a t i n g  H o n d a ,  i f  i t  i s  n o t  a  m a r k ,  t h e n

1 9 t h a t  i s  n o t  s e c o n d a r y  m e a n i n g ,  t h a t ' s

2 0 s i m p l y  t h i n k i n g  t h a t  m u l t i p l e  c o m p a n i e s

2 1 m a k e  a  l o o k  t h a t  m a y  b e  o r i g i n a t e d  w i t h

2 2 o n e  s o u r c e ,  b u t  i t  h a s  b e c o m e  a

2 3 c o n f i g u r a t i o n  t h a t ' s  u s e d  b y  m u l t i p l e

2 4 s o u r c e s .

2 5             S o  f o r  M r .  M a n t i s  t o  t a k e  a l l

Page 40

Veritext Legal Solutions
866 299-5127



Hal Poret

1 t h e  p e o p l e  w h o  s a i d  t h e y  a s s o c i a t e  i t  w i t h

2 H o n d a  a n d  o t h e r s  w h o  a r e  i m i t a t i n g  H o n d a

3 a n d  t o  c l a i m  t h a t  s u g g e s t s  a s s o c i a t i o n

4 w i t h  o n l y  o n e  s o u r c e ,  i t  i s  c i r c u l a r ,  i t

5 i s  b e g g i n g  t h e  w h o l e  q u e s t i o n  t h e  s u r v e y

6 i s  s u p p o s e d  t o  b e  t e s t i n g ,  w h i c h  i s ,  i s

7 t h i s  a  m a r k  i n  t h e  f i r s t  p l a c e ,  s o  i t  i s

8 t a k i n g  a n s w e r s  a n d  j u s t  i m p r o p e r l y

9 i n t e r p r e t i n g  t h e m  i n  f a v o r  o f  H o n d a ,

1 0 b a s i c a l l y  a s s u m i n g  t h a t  H o n d a  h a s

1 1 s e c o n d a r y  m e a n i n g  w h e n  t h a t ' s  w h a t  i t  i s

1 2 s u p p o s e d  t o  b e  t e s t i n g ,  n o t  c o n c l u d i n g  o n

1 3 h i s  o w n .

1 4     Q .       A n d  w h a t  d i d  M r .  M a n t i s  s a y  w a s

1 5 h i s  r e a s o n  f o r  i n c l u d i n g  t h e m ?

1 6     A .       H e  i s  e s s e n t i a l l y  s a y i n g  t h a t

1 7 i f  p e o p l e  p e r c e i v e  H o n d a  t o  b e  t h e  s o u r c e

1 8 o f  t h e  l o o k  a n d  t h a t  t h e s e  o t h e r  c o m p a n i e s

1 9 a r e  j u s t  c o p y i n g  i t  o r  k n o c k i n g  i t  o f f ,

2 0 t h e n  r e a l l y  i n  h i s  v i e w  H o n d a  - -   p e o p l e

2 1 d o  a s s o c i a t e  i t  w i t h  H o n d a ,  t h e y  a r e  j u s t

2 2 a w a r e  t h a t  o t h e r  p e o p l e  a r e  c o p y i n g  H o n d a .

2 3             B u t  t h e  p r o b l e m  w i t h  t h a t  i s  i f

2 4 i t  i s  n o t  a  m a r k ,  t h e n  i t  i s  p e r f e c t l y

2 5 f i n e  f o r  o t h e r  p e o p l e  t o  m a k e  e n g i n e s  w i t h
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1 a  s i m i l a r  l a y o u t  a n d  h i s  s u r v e y  i s

2 s u p p o s e d  t o  b e  t e s t i n g  w h e t h e r  i t  i s  a

3 m a r k .

4             S o  f o r  h i m  t o  c o n c l u d e  i n  h i s

5 o w n  o p i n i o n  t h a t  t h e s e  a n s w e r s  m e n t i o n i n g

6 m u l t i p l e  s o u r c e s  r e a l l y  s h o u l d  c o u n t  a s

7 o n e  s o u r c e ,  h e  i s  a s s u m i n g  t h e  a n s w e r  t o

8 h i s  s u r v e y  i n  a d v a n c e ,  w h i c h  i s ,  h e  i s

9 a s s u m i n g  t h i s  i s  a  m a r k  r a t h e r  t h a n

1 0 t e s t i n g  w h e t h e r  i t  i s  a  m a r k .

1 1     Q .       S o  b a s e d  o n  y o u r  a s s e s s m e n t  o f

1 2 t h e  M a n t i s  s u r v e y  a n d  a l l  t h e  i s s u e s  t h a t

1 3 y o u ' v e  j u s t  c r i t i q u e d ,  d o  y o u  h a v e  a n

1 4 o p i n i o n  a s  t o  w h a t  t h e  c o m b i n e d  i m p a c t

1 5 w a s ?

1 6             M R .  R E G A N :   I  o b j e c t .

1 7     A .       Y e s .

1 8     Q .       A n d  w h a t  i s  t h a t ?

1 9             M R .  R E G A N :   I  o b j e c t .

2 0     A .       T h a t  h i s  s e c o n d a r y  m e a n i n g

2 1 l e v e l  i s  v e r y  s i g n i f i c a n t l y  o v e r s t a t e d  d u e

2 2 t o  t h e  i n c l u s i o n  o f  p e o p l e  w h o  a n s w e r e d

2 3 t h a t  t h e y  a s s o c i a t e  t h e  e n g i n e  w i t h  m o r e

2 4 t h a n  o n e  c o m p a n y  a n d  d u e  t o  t h e  i n c l u s i o n

2 5 o f  p e o p l e  w h o  w e r e  i n f l u e n c e d  t o  a s s o c i a t e
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1 i t  w i t h  H o n d a  b e c a u s e  t h e y  a s s o c i a t e d  t h e

2 c o l o r  s c h e m e  w i t h  H o n d a  o r  t h e  g e n e r a l

3 t y p e  o f  e n g i n e  w i t h  H o n d a ,  a n d  h i s  n u m b e r s

4 a r e  n o t  l i m i t e d  t o  p e o p l e  w h o  a s s o c i a t e d

5 t h e  m a r k  w i t h  H o n d a .

6             (  O p p o s e r s '  E x h i b i t  7 5 ,  t a b l e s

7 f r o m  P o r e t  r e b u t t a l  r e p o r t  s h o w i n g  s o m e  o f

8 t h e  f i g u r e s  f r o m  P o r e t  s u r v e y  a n d  t h e

9 M a n t i s  s u r v e y ,  w a s  m a r k e d  f o r

1 0 i d e n t i f i c a t i o n ,  a s  o f  t h i s  d a t e . )

1 1     Q .       C a n  y o u  p l e a s e  i d e n t i f y  E x h i b i t

1 2 7 5  f o r  u s .

1 3             ( W i t n e s s  p e r u s i n g  d o c u m e n t . )

1 4     A .       Y e s .

1 5             T h e s e  a r e  s o m e  t a b l e s  f r o m  m y

1 6 r e b u t t a l  r e p o r t  s h o w i n g  s o m e  o f  t h e

1 7 f i g u r e s  f r o m  m y  s u r v e y  a n d  t h e  M a n t i s

1 8 s u r v e y .

1 9     Q .       A n d  w h y  d i d  y o u  p r e p a r e  t h e s e

2 0 c h a r t s ?

2 1     A .       B a s i c a l l y  t o  s h o w  t h r o u g h  t h e

2 2 n u m b e r s  w h a t  t h e  i m p a c t  w a s  o n  t h e  r e s u l t s

2 3 d u e  t o  M r .  M a n t i s  a l l o w i n g  c o l o r  a n d

2 4 g e n e r a l  t y p e  o f  e n g i n e  a n d  r e s p o n s e s

2 5 a s s o c i a t i n g  w i t h  m o r e  t h a n  o n e  c o m p a n y  t o
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1 i n f l u e n c e  t h e  s e c o n d a r y  m e a n i n g  l e v e l .

2             A n d  w h a t  y o u  c a n  s e e  i s  t h a t ,

3 d e p e n d i n g  o n  w h e t h e r  y o u  c o u n t  t h e  o n e

4 c o m p a n y  o r  m o r e  t h a n  o n e  c o m p a n y

5 r e s p o n s e s ,  M r .  M a n t i s ' s  s u r v e y  c o m e s  o u t

6 w i t h  a  r a n g e  o f  3 1 . 8  t o  4 2 . 4  p e r c e n t  n e t ,

7 w h e r e a s  m y  s u r v e y  c o m e s  o u t  w i t h  9 . 7  t o

8 1 8 . 1  p e r c e n t  w h e n  c o l o r  a n d  t h e  t y p e  o f

9 e n g i n e  i s  c o n t r o l l e d  f o r  a n d  t h a t ' s  a

1 0 d e m o n s t r a t i o n  o f  h o w  h i s  n u m b e r s  g o t

1 1 i n f l a t e d  b y  t h e  i n c l u s i o n  o f  c o l o r  a n d  t h e

1 2 i m p a c t  o f  t h e  t y p e  o f  e n g i n e .

1 3             M R .  P H I L L I P S :   C a n  w e  t a k e  a

1 4 s h o r t  b r e a k .

1 5             ( R e c e s s  t a k e n . )

1 6 B Y  M R .  P H I L L I P S :

1 7     Q .       M r .  P o r e t ,  l e t ' s  n o w  t u r n  t o

1 8 t h e  c r i t i c i s m s  t h a t  M r .  M a n t i s  m a d e  o f

1 9 y o u r  s u r v e y  a n d  y o u r  o p i n i o n s  i n  r e b u t t a l ,

2 0 o k a y ?

2 1     A .       O k a y .

2 2     Q .       D i d  y o u  r e v i e w  t h e  t e s t i m o n y  o f

2 3 M r .  M a n t i s  w h e r e i n  h e  c r i t i q u e d  y o u r

2 4 s u r v e y ?

2 5     A .       Y e s .
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1     Q .       H i s  f i r s t  c r i t i c i s m  w a s  t h a t  h e

2 c o u l d n ' t  t e l l  f r o m  y o u r  r e p o r t  w h a t  S I C

3 c o d e s  w e r e  u s e d  a n d  w h a t  t h e  i n c i d e n c e s  o f

4 q u a l i f i c a t i o n  w e r e  f o r  e a c h  g r o u p  o f

5 r e s p o n d e n t s ,  c o r r e c t ?

6     A .       Y e s .

7     Q .       D o  y o u  h a v e  a n  o p i n i o n  a b o u t

8 t h i s  c r i t i c i s m ?

9     A .       Y e s .

1 0     Q .       W h a t  i s  y o u r  o p i n i o n ?

1 1     A .       I  t h i n k  i t  i s  a  d i s t r a c t i o n  o r

1 2 r e d  h e r r i n g  t h a t  h a s  n o  m e r i t  a n d  n o

1 3 r e l a t i o n  t o  t h e  s u b s t a n c e  o f  o u r  s u r v e y s

1 4 o r  o p i n i o n s  a t  a l l .

1 5     Q .       A n d  w h y  d o  y o u  s a y  t h a t ?

1 6     A .       B e c a u s e ,  f o r  a  l o t  o f  r e a s o n s ,

1 7 b u t  t h e  m a i n  o n e  b e i n g  t h a t  a f t e r  a l l  o f

1 8 t h i s  t i m e ,  w h e n  h e  h a s  h a d  a c c e s s  t o  w h a t

1 9 S I C  c o d e s  I ' v e  u s e d  a n d  t h e  d i s p o s i t i o n

2 0 r e p o r t  p r o v i d e d  s h o w i n g  t h e  q u a l i f i c a t i o n

2 1 r a t e s  w i t h i n  e a c h  g r o u p  a n d  a c c e s s  t o  a l l

2 2 t h e  d a t a ,  a f t e r  a l l  o f  t h i s  t i m e  h e  h a s

2 3 n e v e r  p r o d u c e d  a  s i n g l e  p i e c e  o f  a n a l y s i s

2 4 o r  e v i d e n c e  s u g g e s t i n g  t h a t  h i s

2 5 d e m o g r a p h i c s  a r e  m o r e  v a l i d  t h a n  m i n e  o r
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1 t h a t  a n y  o f  t h e s e  d e m o g r a p h i c s  h a v e  h a d

2 a n y  i m p a c t  o n  t h e  s u r v e y  r e s u l t s .

3             I n  m y  o r i g i n a l  e x p e r t  r e p o r t  I

4 i n d i c a t e d  t h a t  I  u s e d  t h e  s a m e  S I C  c o d e s

5 t h a t  h e  u s e d  i n  a  p r i o r  s u r v e y ,  s o  r i g h t

6 o f f  t h e  b a t  h e  h a d  a c c e s s  t o  s e e  w h a t  S I C

7 c o d e s  t h o s e  w e r e .

8             A n d  i n  m y  r e b u t t a l  r e p o r t  I

9 e x p l a i n e d  t h i s  a g a i n  a n d  w e  u l t i m a t e l y

1 0 p r o v i d e d  t h e  d i s p o s i t i o n  r e p o r t  w h i c h

1 1 s h o w e d  h o w  m a n y  p e o p l e  i n  e a c h  g r o u p  w e r e

1 2 c o n t a c t e d  a n d  c o m p l e t e d  t h e  s u r v e y  a n d

1 3 w h a t  t h e  q u a l i f i c a t i o n  r a t e s  a r e .

1 4             S o  h e  h a s  h a d  a l l  o f  t h i s

1 5 i n f o r m a t i o n  a n d  t h e  a b i l i t y  t o  d o  a n y  k i n d

1 6 o f  a n a l y s i s  t h a t  h e  t h o u g h t  w a s  r e l e v a n t

1 7 a n d  h e  h a s  n e v e r  d o n e  a n y  o f  t h a t .

1 8             A n d  t h e r e  i s  n o t  a  s i n g l e

1 9 r e a s o n  t o  b e l i e v e  t h a t  t h e  d i s t r i b u t i o n  i n

2 0 t h e  g r o u p s  t h a t  w e  h a v e  m a k e s  a n y

2 1 d i f f e r e n c e  o r  t h a t  t h e r e  i s  a n y  p r o b l e m

2 2 w i t h  m i n e  o r  t h a t  t h e r e  i s  a n y  i m p a c t  o n

2 3 t h e  s u r v e y  r e s u l t s .

2 4     Q .       H i s  n e x t  c r i t i c i s m  w a s  t h a t

2 5 y o u r  s u r v e y  r e f e r r e d  t o  t h e  c o n t r o l  e n g i n e
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1 a s  a n  o v e r h e a d  v a l v e  e n g i n e  i n s t e a d  o f  a n

2 o v e r h e a d  c a m  e n g i n e ,  c o r r e c t ?

3     A .       Y e s .

4     Q .       D o  y o u  h a v e  a n  o p i n i o n

5 r e g a r d i n g  t h a t  c r i t i c i s m ?

6     A .       Y e s .

7             I  t h i n k  h e  h a s  t h a t  c r i t i c i s m

8 b a c k w a r d .

9             W h a t  h e  i s  s a y i n g  i s  t h a t  i f

1 0 p e o p l e  i n  t h e  c o n t r o l  g r o u p  h e a r d  t h e

1 1 p h r a s e  o v e r h e a d  v a l v e  e n g i n e  a n d  t h e y

1 2 a s s o c i a t e  a n  o v e r h e a d  v a l v e  e n g i n e  i n

1 3 g e n e r a l  w i t h  H o n d a ,  t h a t  t h e y  m a y  h a v e

1 4 n a m e d  H o n d a  i n  t h e  c o n t r o l  g r o u p  b e c a u s e

1 5 t h e y  h e a r d  t h e  t e r m  o v e r h e a d  v a l v e  e n g i n e .

1 6             T h a t ' s  e x a c t l y  w h y  i t  w a s

1 7 c r i t i c a l  f o r  t h e  c o n t r o l  g r o u p  t o  c o n t a i n

1 8 t h a t  l a n g u a g e ,  b e c a u s e  t h e  t e s t  g r o u p

1 9 c o n t a i n e d  t h e  l a n g u a g e  o v e r h e a d  v a l v e

2 0 e n g i n e ,  a n d  i f ,  a s  M r .  M a n t i s  s u g g e s t s ,

2 1 t h a t  m i g h t  c a u s e  p e o p l e  t o  m a k e  a n

2 2 a s s o c i a t i o n  w i t h  H o n d a ,  t h a t ' s  s o m e t h i n g

2 3 t h a t  n e e d s  t o  b e  c o n t r o l l e d  f o r  a n d  t h e

2 4 c o n t r o l  g r o u p  w o u l d  h a v e  t o  h a v e  t h a t  s a m e

2 5 l a n g u a g e  s o  t h a t  i t  w o u l d  b e  w e e d i n g  o u t
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1 a n y o n e  w h o  a s s o c i a t e s  s o m e t h i n g  w i t h  H o n d a

2 o n l y  b e c a u s e  i t  i s  a n  o v e r h e a d  v a l v e

3 e n g i n e .

4             S o  i t  i s  c l e a r  t h a t  t h e  s a m e

5 l a n g u a g e  h a s  t o  b e  u s e d  i n  t h e  t e s t  a n d

6 c o n t r o l  g r o u p .

7             T h e  i m p a c t  o f  w h a t  M r .  M a n t i s

8 i s  s a y i n g  r e a l l y  g o e s  t o  n o t  t h e  w o r d i n g ,

9 b u t  t h e  f a c t  t h a t  t h e  e n g i n e  I  s h o w e d  w a s

1 0 a n  o v e r h e a d  c a m  e n g i n e ,  w h i c h  t e c h n i c a l l y

1 1 i s  a  d i f f e r e n c e  f r o m  t h e  t e s t  e n g i n e .

1 2             B u t  t h e r e  a r e  o n l y  t w o  p o s s i b l e

1 3 i m p a c t s  o f  t h a t ;  o n e  i s  t h a t  i n  t h e

1 4 p i c t u r e  n o b o d y  w o u l d  e v e n  b e  a b l e  t o  t e l l

1 5 t h a t  i t  i s  a n  o v e r h e a d  c a m  e n g i n e  a n d  s o

1 6 i t  w o u l d  h a v e  n o  i m p a c t  a t  a l l ,  o r  t h e

1 7 o t h e r  p o s s i b i l i t y  i s  t h a t  i f  a n y b o d y  c o u l d

1 8 t e l l  i t  w a s  a n  o v e r h e a d  c a m  e n g i n e ,  t h a t

1 9 c o u l d  p o t e n t i a l l y  r e d u c e  t h e  l i k e l i h o o d

2 0 t h a t  t h e y  w o u l d  n a m e  H o n d a .

2 1             S o  t h e  o n l y  p o s s i b l e  o u t c o m e  o f

2 2 w h a t  h e  i s  b r i n g i n g  u p  i s  t h a t  t h i s  c o u l d

2 3 h a v e  b e e n  a  s l i g h t  i m p e r f e c t i o n  t h a t

2 4 w o r k e d  t o  H o n d a ' s  f a v o r  b y  s h o w i n g  a n

2 5 e n g i n e  t h a t  p e r h a p s  h a d  a  d i f f e r e n c e  t h a t
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1 m i g h t  c a u s e  l e s s  p e o p l e  t o  n a m e  H o n d a .

2     Q .       I n  t h e  c o n t r o l ?

3     A .       I n  t h e  c o n t r o l ,  a n d  t h e r e f o r e

4 h i g h e r  s e c o n d a r y  m e a n i n g  n e t  r a t e .

5     Q .       W a s  t h e r e  a n y t h i n g  i n  t h e

6 o p e n - e n d e d  v e r b a t i m  r e s p o n s e s  t h a t  l e d  y o u

7 t o  b e l i e v e  t h a t  t h i s  i n s t r u c t i o n  i n  f a c t

8 b i a s e d  a n y  o f  t h e  a n s w e r s ?

9             M R .  R E G A N :   I  o b j e c t .

1 0     A .       N o .

1 1     Q .       M r .  M a n t i s ' s  n e x t  c r i t i c i s m  w a s

1 2 t h a t  y o u r  s u r v e y  d i d  n o t  r o t a t e  t h e  a n s w e r

1 3 o p t i o n s  o f  a s s o c i a t i n g  t h e  d e s i g n  w i t h  o n e

1 4 c o m p a n y  o r  m o r e  t h a n  o n e  c o m p a n y ,  c o r r e c t ?

1 5     A .       Y e s .

1 6     Q .       D o  y o u  h a v e  a n  o p i n i o n

1 7 r e g a r d i n g  t h a t  c r i t i c i s m ?

1 8     A .       Y e s .

1 9             T h a t  I  d i d  c o n t r o l  f o r  o r d e r

2 0 b i a s  b y  h a v i n g  t h e  c o n t r o l  g r o u p  s h o w  t h e

2 1 c h o i c e s  i n  t h e  s a m e  o r d e r  a s  t h e  t e s t

2 2 g r o u p  a n d  t h e r e f o r e  t h a t ' s  j u s t  a s  g o o d  a

2 3 w a y  t o  c o n t r o l  f o r  o r d e r ,  b e c a u s e  i f  t h e

2 4 c h o i c e s  a r e  s h o w n  i n  t h e  s a m e  o r d e r  i n

2 5 b o t h  g r o u p s ,  t h e n  t h e  n e t  r e s u l t  c a n ' t  b e
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1 i n f l u e n c e d  b y  o r d e r .

2     Q .       H a v e  y o u  u s e d  t h a t  m e t h o d  i n

3 o t h e r  s u r v e y s  y o u ' v e  c o n d u c t e d ?

4     A .       Y e s ,  m a n y .

5     Q .       H a s  i t  e v e r  b e e n  c r i t i c i z e d  o r

6 e x c l u d e d  o n  t h i s  b a s i s ?

7     A .       N o .

8     Q .       M r .  M a n t i s  s a y s  t h a t

9 r e s p o n d e n t s  c o u l d  h a v e  b e e n  b i a s e d  t o w a r d s

1 0 t h e  f i r s t  a n s w e r  o p t i o n ,  c o r r e c t ?

1 1     A .       Y e s .

1 2     Q .       A n d  w h a t  w o u l d  t h e  n e t  e f f e c t

1 3 h a v e  b e e n  i f  t h a t  w a s  t h e  c a s e ?

1 4     A .       T h e  f i r s t  a n s w e r  o p t i o n  i s  o n e

1 5 c o m p a n y ,  s o  i n  t h e  t e s t  g r o u p ,  i f  t h e r e

1 6 w a s  a  b i a s  t o w a r d  t h e  f i r s t  a n s w e r ,  t h a t

1 7 c o u l d  h a v e  o n l y  i n f l a t e d  t h e  p e r c e n t a g e  o f

1 8 p e o p l e  w h o  n a m e d  H o n d a ,  w h i c h  w o u l d

1 9 i n f l a t e  t h e  s e c o n d a r y  m e a n i n g  l e v e l  s h o w n

2 0 i n  t h e  t e s t  g r o u p .

2 1             S o  i t ' s  r e a l l y  a  b a c k w a r d s

2 2 c r i t i c i s m  b e c a u s e ,  e v e n  b a s e d  o n  w h a t  h e

2 3 i s  s a y i n g ,  t h a t  c o u l d  o n l y  w o r k  t o  H o n d a ' s

2 4 a d v a n t a g e .

2 5             O f  c o u r s e ,  i n  m y  v i e w ,  t h e
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1 c o n t r o l  g r o u p  w o u l d  c o n t r o l  f o r  t h a t ,

2 a n y w a y ,  s o  i t  s h o u l d n ' t  h a v e  a n y  e f f e c t ;

3 b u t  e v e n  i f  h e  i s  d i s r e g a r d i n g  t h e  f a c t

4 t h a t  t h e  c o n t r o l  a c c o u n t e d  f o r  t h a t ,  w h a t

5 h e  i s  s u g g e s t i n g  w o u l d  o n l y  w o r k  t o

6 H o n d a ' s  f a v o r .

7     Q .       M r .  M a n t i s ' s  n e x t  c r i t i c i s m

8 c o n c e r n s  y o u r  s e l e c t i o n  o f  t h e  R o b i n

9 S u b a r u  e n g i n e  f o r  y o u r  c o n t r o l  g r o u p ,

1 0 c o r r e c t ?

1 1     A .       Y e s .

1 2     Q .       D o  y o u  h a v e  a n  o p i n i o n

1 3 r e g a r d i n g  t h a t  c r i t i c i s m ?

1 4     A .       Y e s .

1 5     Q .       A n d  w h a t  i s  y o u r  o p i n i o n ?

1 6     A .       T h a t  t h a t ' s  n o t  a  v a l i d

1 7 c r i t i c i s m  b e c a u s e  h e  i s  s a y i n g  t h e  R o b i n

1 8 S u b a r u  e n g i n e  w a s  t o o  s i m i l a r  i n  t h a t  i t

1 9 h a d  t h i s  s a m e  g e n e r a l  c o n f i g u r a t i o n ,  b u t

2 0 t h a t ' s  e x a c t l y  w h y  i t  w a s  a p p r o p r i a t e ,

2 1 b e c a u s e  o n e  o f  t h e  t h i n g s  t h a t  n e e d e d  t o

2 2 b e  c o n t r o l l e d  f o r  w a s  w h e t h e r  p e o p l e  w o u l d

2 3 m e r e l y  a s s o c i a t e  t h a t  g e n e r a l

2 4 c o n f i g u r a t i o n  o f  f a n  c o v e r  a n d  a i r  f i l t e r

2 5 c o v e r  a n d  f u e l  t a n k  p l a c e d  i n  t h o s e
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1 l o c a t i o n s  w i t h  H o n d a ,  s o  i t  w a s  n e c e s s a r y

2 f o r  t h e  c o n t r o l  t o  h a v e  t h o s e  t h i n g s .

3             A n d ,  a g a i n ,  s i n c e  H o n d a  h a s

4 c o n c e d e d  t h a t  t h e  S u b a r u  R o b i n  e n g i n e

5 d o e s n ' t  e m b o d y  i t s  m a r k ,  i t  i s  t h e

6 t e x t b o o k  d e f i n i t i o n  o f  a  g o o d  c o n t r o l ,  i t

7 c h a n g e s  o n l y  t h e  m a r k  a n d  i t  k e e p s  t h e

8 o t h e r  n o n p r o t e c t a b l e  e l e m e n t s  c o n s t a n t .

9     Q .       W h y  i s  i t  a p p r o p r i a t e  t o  a r r i v e

1 0 a t  a  n e t  s e c o n d a r y  m e a n i n g  p e r c e n t a g e  b y

1 1 s u b t r a c t i n g  t h e  n u m b e r  o f  r e s p o n d e n t s  w h o

1 2 a n s w e r e d  t h a t  t h e y  a s s o c i a t e d  t h e  c o n t r o l

1 3 e n g i n e  p h o t o  w i t h  H o n d a ?

1 4     A .       B e c a u s e  w h a t  t h e  c o n t r o l  g r o u p

1 5 i s  d o i n g  i s  i t  i s  t e l l i n g  y o u  w h a t

1 6 p e r c e n t a g e  o f  p e o p l e  a r e  g o i n g  t o

1 7 a s s o c i a t e  s o m e t h i n g  w i t h  H o n d a  f o r  r e a s o n s

1 8 o t h e r  t h a n  t h e  m a r k .

1 9             A n d  t h e r e f o r e ,  i f  y o u  s u b t r a c t

2 0 t h o s e ,  y o u  w i l l  b e  l e f t  w i t h  a  p e r c e n t

2 1 t h a t  a r e  a s s o c i a t i n g  i t  w i t h  H o n d a  b e c a u s e

2 2 o f  t h e  m a r k .

2 3     Q .       M r .  M a n t i s  a l s o  c h a l l e n g e d  t h e

2 4 r e l e v a n c e  o f  y o u r  c o l o r  t e s t  c o n t r o l

2 5 e n g i n e  p h o t o g r a p h s ,  c o r r e c t ?
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1     A .       Y e s .

2     Q .       A n d  o n  w h a t  b a s i s  d o e s  h e  c l a i m

3 t h e y  a r e  i r r e l e v a n t ?

4     A .       T h a t  c o l o r  i s  n o t  p a r t  o f  t h e

5 m a r k .

6     Q .       A n d  d o  y o u  h a v e  a n  o p i n i o n  a s

7 t o  w h e t h e r  i t  i s  r e l e v a n t  o r  n o t ?

8     A .       Y e s ,  I  d o .

9     Q .       W h a t ' s  y o u r  o p i n i o n ?

1 0     A .       W e l l ,  m y  o p i n i o n  i s  t h a t ,  f i r s t

1 1 o f  a l l ,  i t  r e a l l y  i s  m i s s i n g  t h e  p o i n t  t o

1 2 c r i t i c i z e  t h e  u s e  o f  c o l o r  c e l l s  w h e n  I

1 3 d i d  h a v e  t w o  c e l l s  t h a t  d i d n ' t  u s e  c o l o r

1 4 a t  a l l  a n d  t h a t  w a s  s u f f i c i e n t  a l o n e  t o

1 5 r e a c h  t h e  c o n c l u s i o n  t h a t  I  r e a c h e d ,  s o

1 6 t h e  c o l o r  c e l l s  a r e  a d d i n g  s o m e t h i n g

1 7 a d d i t i o n a l  a n d  s u p p l e m e n t a r y  t o  i t .

1 8             A n d  t h e y  a r e  v e r y  r e l e v a n t ,

1 9 p a r t i c u l a r l y  g i v e n  M r .  M a n t i s ' s

2 0 u n c o n t r o l l e d  u s e  o f  c o l o r  i n  h i s  s u r v e y ,

2 1 b e c a u s e  m y  c o l o r  c e l l s  s h o w  s o m e t h i n g  v e r y

2 2 v a l u a b l e ,  w h i c h  i s  t h e y  s h o w  e x a c t l y  w h a t

2 3 h a p p e n s  w h e n  y o u  i n t r o d u c e  c o l o r  i n t o  t h e

2 4 s u r v e y .

2 5             I t  s h o w s ,  w h e n  y o u  c o m p a r e  t h e
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1 r e s u l t s  o f  t h e  H o n d a  e n g i n e  s h o w n  n o t  i n

2 c o l o r  t o  t h e  H o n d a  e n g i n e  s h o w n  i n  c o l o r ,

3 y o u  s e e  a  l a r g e  i n c r e a s e  i n  a s s o c i a t i o n

4 w i t h  H o n d a ;  a n d  s i m i l a r l y ,  w h e n  y o u  s h o w

5 t h e  H o n d a  e n g i n e  a n d  t h e  c o n t r o l  e n g i n e  i n

6 c o l o r ,  y o u  s e e  a  s m a l l  d i f f e r e n c e ,  w h i c h

7 s h o w s  t h a t  c o l o r  i s  v e r y ,  v e r y  h e a v i l y

8 d r i v i n g  t h e  r e s u l t  a n d  t h e  i m p a c t  o f  t h e

9 a c t u a l  m a r k  i t s e l f  i s  s m a l l .

1 0             S o  i t  i s  v e r y  i n f o r m a t i v e  w h a t

1 1 t h e  c o l o r  c e l l s  c a n  s h o w  i n  t h i s  c a s e  a n d

1 2 p a r t i c u l a r l y  h o w  m u c h  c o l o r  i s  i m p a c t i n g

1 3 t h e  d e c i s i o n  - -   I ' m  s o r r y ,  t h e  p e r c e p t i o n

1 4 o f  t h e  r e s p o n d e n t s  i n  t h e  M a n t i s  s u r v e y  a s

1 5 w e l l .

1 6     Q .       D i d  M r .  M a n t i s  d o  a n  a n a l y s i s

1 7 o f  t h e  o p e n - e n d e d  a n s w e r s  i n  y o u r  c o l o r

1 8 c e l l s ?

1 9     A .       I  t h i n k  h e  d i d ;  I  a c t u a l l y

2 0 d o n ' t  r e m e m b e r  w h a t  h e  s a i d  a b o u t  t h a t .

2 1             D o  y o u  m e a n  d i d  h e  c o u n t  u p   - -

2 2 m a y b e  I  s h o u l d  a s k  y o u  t o  c l a r i f y  w h a t

2 3 y o u ' r e  s p e c i f i c a l l y  a s k i n g  a b o u t .

2 4     Q .       D o  y o u  r e c a l l  t h a t  M r .  M a n t i s

2 5 t e s t i f i e d  t h a t  c o l o r  w a s  n o t  a  m a j o r  c a u s e
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1 o f  a n s w e r s ,  b e c a u s e  v e r y  f e w  m e n t i o n e d

2 c o l o r  a l o n e  i n  t h e  o p e n - e n d e d  a n s w e r s ,  d o

3 y o u  r e c a l l  h i s  t e s t i m o n y  t o  t h a t  e f f e c t ?

4     A .       Y e a h ,  t h a t ' s  w h a t  I  w a s

5 r e f e r r i n g  t o  w h e n  I  s a i d  t h a t  h e  d i d .

6     Q .       A n d  w h a t ' s  y o u r  o p i n i o n  o n

7 t h a t ?

8     A .       W e l l ,  l i k e  w e  t a l k e d  a b o u t

9 b e f o r e ,  y o u  k n o w ,  y o u  c a n ' t  - -   s o r r y ,  I

1 0 j u s t  w a n t  t o  c l a r i f y .

1 1             A r e  w e  t a l k i n g  a b o u t  h i s  s u r v e y

1 2 o r  m y  s u r v e y ,  b e c a u s e  I  t h i n k  t h a t ' s  w h e r e

1 3 I ' m  g e t t i n g  c o n f u s e d ,  a r e  y o u  a s k i n g  m e

1 4 a b o u t  w h e t h e r  h e  d i d  a n  a n a l y s i s  o f  h i s

1 5 o w n  r e s u l t s  o r  m y  r e s u l t s ?

1 6     Q .       Y o u r  r e s u l t s .

1 7     A .       O k a y .

1 8             I  k n o w  h e  d i d  a n  a n a l y s i s  o f

1 9 h i s  r e s u l t s ;  I  d o n ' t  r e c a l l  h i m  d o i n g  a n

2 0 a n a l y s i s  o f  m y  r e s u l t s  i n  t e r m s  o f  t h a t .

2 1     Q .       O k a y .

2 2             M a n t i s ' s  n e x t  c r i t i c i s m  w a s  o n

2 3 t h e  i s s u e  o f  v a l i d a t i o n ,  d o  y o u  r e c a l l

2 4 t h a t ?

2 5     A .       Y e s .
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1     Q .       A n d  w h a t  w a s  h i s  c r i t i c i s m ?

2     A .       T h a t  I  d i d n ' t  h a v e  m y  s u r v e y

3 v a l i d a t e d  b y  a n  i n d e p e n d e n t  c o m p a n y  w h o

4 w o u l d  m a k e  p h o n e  c a l l s  t o  t h e  p e o p l e  w h o

5 t o o k  t h e  s u r v e y  t o  c o n f i r m  t h e i r

6 p a r t i c i p a t i o n  a n d  q u a l i f i c a t i o n s  f o r  t h e

7 s u r v e y .

8     Q .       D o  y o u  h a v e  a n  o p i n i o n

9 r e g a r d i n g  t h e  v a l i d i t y  o f  h i s  c r i t i c i s m ?

1 0     A .       Y e s .

1 1     Q .       A n d  w h a t  i s  y o u r  o p i n i o n ?

1 2     A .       I  t h i n k  i t ' s  a n  i n a p p r o p r i a t e

1 3 c r i t i c i s m ,  I  t h i n k  h e ' s  t a k i n g  w h a t  h a s

1 4 h i s t o r i c a l l y  b e e n  a  s t a n d a r d  f o r  c e r t a i n

1 5 t y p e s  o f  s u r v e y s ,  l i k e  m a l l  s u r v e y s ,  a n d

1 6 m i s a p p l y i n g  i t  h e r e .

1 7             F o r  i n s t a n c e ,  i n  m a l l  s u r v e y s ,

1 8 w h e r e  y o u  h a v e  a  b u n c h  o f  p o t e n t i a l l y

1 9 p a r t - t i m e  o r  s h o r t - t e r m  m a l l  i n t e r v i e w e r s

2 0 a n d  y o u ' r e  u s i n g  m a n y  o f  t h e m  i n  l o t s  o f

2 1 d i f f e r e n t  l o c a t i o n s  a r o u n d  t h e  c o u n t r y

2 2 t h a t  y o u  c a n ' t  r e a l l y  s u p e r v i s e ,  t h e r e  i s

2 3 a  p o s s i b i l i t y  o f  i n t e r v i e w e r s  f a b r i c a t i n g

2 4 i n t e r v i e w s  a n d  i n  t h a t  i n s t a n c e  i t  i s

2 5 p r e t t y  s t a n d a r d  t o  c a l l  p e o p l e  u p  o n  t h e
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1 p h o n e  t o  c o n f i r m  t h a t  t h e y  t o o k  t h e

2 s u r v e y .

3             B u t  i n  t h i s  c o n t e x t  I  d o n ' t

4 t h i n k  t h a t  m e t h o d o l o g y  i s  h e l p f u l  o r

5 a p p r o p r i a t e ;  i n  t h i s  i n s t a n c e ,  i t  i s  a

6 p h o n e  s u r v e y ,  w h e r e  I ' m  u s i n g  a

7 p r o f e s s i o n a l  t e l e p h o n e  i n t e r v i e w i n g

8 s e r v i c e  t h a t  I ' v e  w o r k e d  w i t h  m a n y ,  m a n y

9 t i m e s  a n d  u s e s  l o n g - t e r m  p r o f e s s i o n a l

1 0 i n t e r v i e w e r s ,  t h e y  a r e  a l l  b e i n g  m o n i t o r e d

1 1 i n  a  c e n t r a l  l o c a t i o n  w h e r e  t h e y  a r e

1 2 c a l l i n g  f r o m ,  t h e i r  p h o n e  c a l l s  a r e  b e i n g

1 3 m o n i t o r e d  b o t h  b y  m y s e l f  a n d  m y  s t a f f  a n d

1 4 a l s o  b y  s u p e r v i s o r s  a t  t h e  f a c i l i t y .

1 5             S o  i t  i s  v e r y  u n r e a l i s t i c  t o

1 6 t h i n k  t h a t  t h e y  a r e  f a b r i c a t i n g

1 7 i n t e r v i e w s .

1 8             A n d  a l s o  t h e  w h o l e  a u t o m a t e d

1 9 n a t u r e  o f  t h e  p r o c e s s  m a k e s  t h a t  e x t r e m e l y

2 0 f a r - f e t c h e d ,  t h e  w h o l e  s e t  o f  b u s i n e s s e s

2 1 a n d  p h o n e  n u m b e r s  i s  a u t o m a t e d  i n t o  a n

2 2 a u t o m a t e d  d i a l i n g  s y s t e m  a n d  t h e i r  s y s t e m

2 3 c a n  o n l y  e v e n  r e a c h  t h e  s u r v e y  s c r e e n s

2 4 o n c e  t h e i r  s y s t e m  h a s  d i a l e d  a n d  r e a c h e d  a

2 5 n u m b e r  a n d  i s  r e a l l y  s p e a k i n g  t o  s o m e o n e
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1 a n d  i t  i s  j u s t  - -   i t  i s  n o t  a  c o n t e x t  i n

2 w h i c h  t h e  t r a d i t i o n a l  v a l i d a t i o n  c o n c e r n s

3 e x i s t .

4             A n d  t h e  m a n y  s a f e g u a r d s  t h a t  I

5 h a d  b u i l t  i n t o  t h i s ,  s u c h  a s  t h e

6 m o n i t o r i n g  o f  t h e  i n t e r v i e w s  t h e m s e l v e s ,

7 i s  a  m u c h  b e t t e r  w a y  t o  i n s u r e  t h a t  t h e

8 i n t e r v i e w s  w e r e  r e a l l y  t a k i n g  p l a c e  a n d

9 w e r e  v a l i d .

1 0     Q .       D o  y o u  h a v e  a n y  b a s i s  t o  d o u b t

1 1 t h a t  t h e  i n t e r v i e w i n g  s e r v i c e  y o u  r e t a i n e d

1 2 a c t u a l l y  c o n d u c t e d  t h e  i n t e r v i e w s  t h e y

1 3 r e p o r t e d  t o  y o u ?

1 4             M R .  R E G A N :   I  o b j e c t .

1 5     A .       N o .

1 6     Q .       L a s t l y ,  M r .  M a n t i s  s u g g e s t e d

1 7 t h a t  y o u r  i n t e r v i e w e r s  m a y  n o t  h a v e

1 8 r e c o r d e d  a l l  o f  t h e  a n s w e r s  v e r b a t i m ,

1 9 c o r r e c t ?

2 0     A .       Y e s .

2 1     Q .       W h a t  d o e s  h e  b a s e  t h a t  o n ?

2 2     A .       T h a t  h e  s a w  s o m e  a n s w e r s  t h a t

2 3 a r e  v e r y  s h o r t  o r  a p p e a r e d  t o  h i m  t o  b e

2 4 i n c o m p l e t e  s e n t e n c e s .

2 5     Q .       D o  y o u  h a v e  a n  o p i n i o n  o n  t h a t ?
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1     A .       Y e s .

2     Q .       W h a t ' s  y o u r  o p i n i o n ?

3     A .       T h a t  t h a t ' s  n o t  a  v a l i d

4 c r i t i c i s m .

5             T h e  i n t e r v i e w e r s  d i d  r e c o r d  a l l

6 t h e  a n s w e r s  v e r b a t i m ,  i t  j u s t  h a p p e n s  t h a t

7 p e o p l e  o f t e n  g i v e  s h o r t  a n s w e r s  a n d  p e o p l e

8 o f t e n  s p e a k  i n  c o n v e r s a t i o n a l  l a n g u a g e

9 w h i c h  c a n  b e  i n c o m p l e t e  a n d

1 0 n o n g r a m m a t i c a l .

1 1             S o  i t  i s  p e r f e c t l y  n o r m a l  t o

1 2 h a v e  s o m e  a n s w e r s  t h a t  a r e  o n e - w o r d

1 3 a n s w e r s  o r  s e n t e n c e  f r a g m e n t s .

1 4             A n d  i f  y o u  l o o k  a t  a l m o s t  a n y

1 5 s u r v e y  w i t h  a  l o t  o f  o p e n - e n d e d  a n s w e r s ,

1 6 i n c l u d i n g  M r .  M a n t i s ' s ,  y o u ' l l  s e e  t h a t

1 7 t h a t ' s  v e r y  n o r m a l  t o  h a p p e n  a n d  i t

1 8 d o e s n ' t  i n d i c a t e  a n y  p r o b l e m  w i t h

1 9 r e c o r d i n g  v e r b a t i m  r e s p o n s e s .

2 0     Q .       T h a n k  y o u ,  M r .  P o r e t ,  n o

2 1 f u r t h e r  q u e s t i o n s  a t  t h i s  t i m e .

2 2             M R .  R E G A N :   W e ' l l  t a k e  a  b r e a k .

2 3             ( R e c e s s  t a k e n . )

2 4 C R O S S - E X A M I N A T I O N

2 5 B Y  M R .  R E G A N :
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1     Q .       G o o d  m o r n i n g ,  M r .  P o r e t .

2     A .       G o o d  m o r n i n g .

3     Q .       Y o u  t e s t i f i e d  t h i s  m o r n i n g  t h a t

4 t h e  b l a c k ,  w h i t e ,  a n d  r e d  c o l o r  s c h e m e  i n

5 t h e  H o n d a  G X  e n g i n e  h a d  a  m a j o r  i m p a c t

6 c a u s i n g  a  l o t  o f  p e o p l e  t o  a s s o c i a t e  t h e

7 e n g i n e .

8     A .       Y e s .

9     Q .       A n d  i n  r e a c h i n g  t h a t

1 0 c o n c l u s i o n ,  y o u  c o u n t e d  t h r e e  c a t e g o r i e s

1 1 o f  p e o p l e ,  c o r r e c t ?

1 2     A .       W e l l ,  t h a t ' s  n o t  t h e  o n l y  t h i n g

1 3 t h a t  c a u s e d  m e  t o  r e a c h  t h a t  c o n c l u s i o n ,

1 4 b u t  I  d i d  n o t e  t h o s e  t h r e e  c a t e g o r i e s .

1 5     Q .       A n d  o n e  o f  t h e  c a t e g o r i e s  w e r e

1 6 p e o p l e  w h o  h a d  l i s t e d  c o l o r  a s  a t  l e a s t

1 7 o n e  o f  t h e  r e a s o n s  f o r  t h e i r  r e s p o n s e ?

1 8     A .       Y e s .

1 9     Q .       B u t  y o u  a l s o  c o u n t e d  1 8

2 0 r e s p o n s e s  t h a t  d i d  n o t  m e n t i o n  c o l o r

2 1 w h a t s o e v e r ,  c o r r e c t ?

2 2     A .       I  r e f e r r e d  t o  1 8  p e o p l e  w h o

2 3 d i d n ' t  m e n t i o n  c o l o r .

2 4     Q .       Y o u  d i d  m o r e  t h a n  r e f e r  t o  i t ,

2 5 y o u  c o u n t e d  t h e m  a s  p a r t  o f  y o u r
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1 c o n c l u s i o n  o f  a  m a j o r  i m p a c t ,  c o r r e c t ?

2     A .       N o ,  I  d i d n ' t  d o  - -   I  d i d n ' t  d o

3 a  r e a n a l y s i s  o f  h i s  r e s u l t s  b a s e d  o n  t h e

4 v e r b a t i m  a n s w e r s ,  I  j u s t  p o i n t e d  o u t  t h e

5 g r o u p s  o f  a n s w e r s  t h a t  a r e  s u g g e s t i v e  o f

6 t h e  p r o b l e m .

7     Q .       A s  I  u n d e r s t a n d  i t ,  y o u  g a v e  a n

8 o p i n i o n  t h i s  m o r n i n g  o f  a  m a j o r  i m p a c t

9 f r o m  t h e  c o l o r  s c h e m e .

1 0     A .       Y e s .

1 1     Q .       A n d  y o u  c h a r a c t e r i z e d  t h a t  a s

1 2 a r i s i n g  f r o m  a  l o t  o f  p e o p l e ?

1 3     A .       Y e s ,  t h a t ' s  o n e  o f  t h e  t h i n g s .

1 4     Q .       A n d  y o u  i d e n t i f i e d  t h r e e

1 5 c a t e g o r i e s  o f  r e s p o n s e s  i n  t e r m s  o f

1 6 n u m b e r s  o f  r e s p o n d e n t s  i n  s u p p o r t  o f  t h a t

1 7 c o n c l u s i o n ,  c o r r e c t ?

1 8     A .       Y e s .

1 9     Q .       A n d  f i r s t  w e r e  a  g r o u p  o f

2 0 p e o p l e  w h o  m e n t i o n e d  c o l o r  a s  a t  l e a s t  o n e

2 1 o f  t h e  r e a s o n s ?

2 2     A .       Y e s .

2 3     Q .       A n d  t h e  s e c o n d  g r o u p  o f  p e o p l e

2 4 t h a t  y o u  c o u n t e d  i n  s u p p o r t  o f  t h a t

2 5 c o n c l u s i o n  w e r e  p e r s o n s  w h o  d i d  n o t

Page 61

Veritext Legal Solutions
866 299-5127



Hal Poret

1 m e n t i o n  c o l o r  a t  a l l ?

2     A .       Y e s .

3     Q .       A n d  t h e  t h i r d  c a t e g o r y  w e r e

4 a n s w e r s  t h a t  y o u  c a t e g o r i z e d  a s  a m b i g u o u s

5 b e c a u s e  c o l o r  w a s  a l s o  n o t  m e n t i o n e d  t h e r e

6 e i t h e r ?

7             M R .  P H I L L I P S :   O b j e c t i o n .

8     A .       T h a t ' s  n o t  w h y  t h e y  w e r e

9 c a t e g o r i z e d  a s  a m b i g u o u s ,  b u t  I  a g r e e

1 0 c o l o r  i s  n o t  m e n t i o n e d  i n  t h o s e  a n s w e r s .

1 1     Q .       Y o u  a g r e e  t h o s e  2 0  r e s p o n d e n t s

1 2 g a v e  a m b i g u o u s  a n s w e r s ?

1 3     A .       Y e s .

1 4     Q .       A n d  i n  t e r m s  o f  t h e  s e c o n d

1 5 c a t e g o r y  y o u  j u s t  d i s c u s s e d ,  w h e r e  c o l o r

1 6 w a s  n o t  m e n t i o n e d ,  y o u  c o u n t e d  1 8

1 7 r e s p o n s e s ?

1 8     A .       I ' m  n o t  s u r e  t h a t ' s  g o i n g  t o

1 9 l o o k  r i g h t  o n  t h e  r e c o r d  i n  t e r m s  o f  y o u r

2 0 d e s c r i p t i o n  o f  t h a t  c a t e g o r y .

2 1             I t  i s  1 8  p e o p l e  w h o  m e n t i o n e d

2 2 t h e  f u e l  t a n k  w i t h o u t  r e f e r r i n g  t o  e i t h e r

2 3 s h a p e  o r  c o l o r  s p e c i f i c a l l y ,  j u s t

2 4 m e n t i o n e d  r e c o g n i z i n g  t h e  f u e l  t a n k .

2 5     Q .       T h e  f u e l  t a n k  w a s  m e n t i o n e d  b y
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1 t h o s e  1 8  r e s p o n d e n t s ,  c o r r e c t ?

2     A .       Y e s .

3     Q .       B u t  c o l o r  w a s  n o t ?

4     A .       R i g h t ,  n e i t h e r  c o l o r  n o r  s h a p e

5 o r  o t h e r  c h a r a c t e r i s t i c s  o f  t h e  f u e l  t a n k .

6     Q .       B u t  w h e n  y o u  r e c i t e d  t h e  1 8

7 r e s p o n d e n t s ,  y o u  w e r e  r e c i t i n g  i n  s u p p o r t

8 o f  y o u r  c o n c l u s i o n  t h a t  a  l o t  o f  p e o p l e

9 a s s o c i a t e d  t h e  e n g i n e  w i t h  H o n d a  b e c a u s e

1 0 o f  t h e  c o l o r  s c h e m e ?

1 1     A .       A l o n g  w i t h  t h e  o t h e r  a n s w e r s  o f

1 2 t h e  p e o p l e  w h o  m e n t i o n e d  t h e  f u e l  t a n k  a n d

1 3 c o l o r ,  y e s .

1 4     Q .       S o  i n  t e r m s  o f  y o u r  c o n c l u s i o n

1 5 a b o u t  m a j o r  i m p a c t  o n  a  l o t  o f  p e o p l e

1 6 m a k i n g  t h e  e n g i n e  a s s o c i a t i o n  w i t h  H o n d a

1 7 b e c a u s e  o f  c o l o r ,  y o u  w e r e  c o u n t i n g  3 8

1 8 p e o p l e  i n  t h o s e  l a t t e r  t w o  c a t e g o r i e s  t h a t

1 9 w e r e  j u s t  d i s c u s s e d ?

2 0     A .       I  d o n ' t  r e a l l y  k n o w  w h a t  y o u

2 1 m e a n  b y  c o u n t i n g ,  b e c a u s e  y o u  s e e m  t o  b e

2 2 s u g g e s t i n g  I  d i d  s o m e  m a t h e m a t i c a l

2 3 c o m p u t a t i o n ,  w h i c h  I  d i d n ' t .

2 4             I ' m  j u s t  d e s c r i b i n g  t h e  f a c t

2 5 t h a t  t h e r e  a r e  a  l o t  o f  o t h e r  a n s w e r s  o u t
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1 t h e r e  t h a t  a r e  a m b i g u o u s  a n d  m i g h t  h a v e

2 r e f l e c t e d  t h e  i m p a c t  o f  c o l o r .

3     Q .       W e l l ,  I ' m  j u s t  i n f e r r i n g  f r o m

4 y o u r  u s e  o f  t h e  w o r d  " l o t "  t h a t  t h e r e  w a s

5 a  q u a n t i t a t i v e  j u d g m e n t  m a d e .

6             A n d  i t  i s  a  f a c t  t h a t  y o u

7 i n c l u d e d  1 8  p e o p l e  w h o  d i d n ' t  m e n t i o n

8 c o l o r  a n d  2 0  p e o p l e  w h o  g a v e  a m b i g u o u s

9 a n s w e r s ,  c o r r e c t ?

1 0     A .       W e ' r e  o n  t h e  s a m e  p a g e  a b o u t

1 1 w h a t  t h e  a n s w e r s  a r e .

1 2             I  j u s t  d o n ' t  k n o w  w h a t  y o u  m e a n

1 3 b y  i n c l u d e d ,  b e c a u s e  t h e r e  i s n ' t  a

1 4 c o m p u t a t i o n  t h a t  I  d i d  t h a t  n u m b e r s  a r e

1 5 i n c l u d e d  i n .

1 6             I ' m  j u s t  r e f e r r i n g  t o  t h e

1 7 l i t e r a l  f a c t  t h a t  t h e r e  w e r e  1 8  p e o p l e  w h o

1 8 g a v e  a  c e r t a i n  t y p e  o f  a n s w e r  a n d  I ' m

1 9 s a y i n g  t h a t  t h a t  a n s w e r  m i g h t  b e  - -

2 0 r e f l e c t  s o m e t h i n g  a b o u t  c o l o r  e v e n  t h o u g h

2 1 i t  d o e s n ' t  e x p l i c i t l y  s t a t e  i t .

2 2     Q .       I t  i s  n o t  j u s t  1 8 ,  i t  i s  1 8  a n d

2 3 2 0 ,  c o r r e c t ?

2 4     A .       I t  i s  1 8  a n d  2 0  a n d  e v e n  m o r e

2 5 t h a n  t h a t ,  b e c a u s e  t h e r e  a r e  l o t s  o f  o t h e r
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1 a m b i g u o u s  a n s w e r s ,  b u t  t h o s e  a r e  j u s t

2 e x a m p l e s .

3     Q .       W h e n  y o u  w e r e  i d e n t i f y i n g  p a r t s

4 o f  o n e  o f  t h e  e x h i b i t s  t h a t  d i d  n o t

5 c o n t a i n  e l e m e n t s  o f  t h e  m a r k ,  y o u

6 m e n t i o n e d  c o l o r  a n d  y o u  m e n t i o n e d  t h e

7 t o r t o i s e  a n d  h a r e  g r a p h i c s ,  a n d  y o u  a l s o

8 m e n t i o n e d ,  i f  I  h e a r d  y o u  c o r r e c t l y ,  t h e

9 g a s  p u m p .

1 0     A .       I  m e n t i o n e d  a  g r a p h i c  r e l a t i n g

1 1 t o  a  g a s  p u m p .

1 2     Q .       S o  i t  i s  a  g r a p h i c  r e l a t i n g  t o

1 3 a  g a s  p u m p .

1 4             A n d  t h a t  a p p e a r e d  o n  h o w  m a n y

1 5 p h o t o g r a p h s  t h a t  w e r e  s h o w n ?

1 6     A .       I  t h i n k  t h a t ' s  o n  b o t h  t h e  t e s t

1 7 a n d  t h e  c o n t r o l  e n g i n e ,  y e s ,  t h a t ' s  o n

1 8 b o t h  t h e  p h o t o g r a p h s  i n  t h e  M a n t i s  s u r v e y .

1 9     Q .       A n d  s o  w e  h a v e  t h a t  i d e n t i f i e d

2 0 o n  t h e  r e c o r d ,  c a n  y o u  t e l l  m e  w h a t

2 1 e x h i b i t  i t  i s ?

2 2     A .       Y e s ,  N o .  7 1  a n d  7 3 .

2 3     Q .       W h a t  i n  p a r t i c u l a r  a r e  y o u

2 4 p o i n t i n g  t o  i n  E x h i b i t  7 1 ?

2 5     A .       O n  t h e  l e f t  s i d e  o f  t h e
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1 c a r b u r e t o r  c o v e r ,  t h e r e  i s  a n  i m a g e  t h a t

2 l o o k s  l i k e  a  g a s  p u m p .

3     Q .       O k a y .

4             W i t h  r e s p e c t  t o  t h e  g r a p h i c s ,

5 a s  I  u n d e r s t a n d  i t ,  y o u  i d e n t i f i e d  t w o

6 p e o p l e  i n  t h e  t e s t  g r o u p  a n d  f i v e  p e o p l e

7 i n  t h e  c o n t r o l  w h o  r e f e r r e d  t o  t h e

8 g r a p h i c s ?

9     A .       Y e s .

1 0     Q .       D o  y o u  r e c a l l  w h e t h e r  t h o s e

1 1 s e v e n  p e o p l e  a l s o  r e f e r r e d  t o  a n y t h i n g

1 2 e l s e ?

1 3     A .       I  d o n ' t  r e c a l l  s p e c i f i c a l l y

1 4 w h a t  t h e i r  f u l l  s e t  o f  a n s w e r s  w e r e .

1 5     Q .       W o u l d  y o u  d i s a g r e e  w i t h  m e  i f  I

1 6 s a i d  e a c h  o f  t h e m  a l s o  r e f e r r e d  t o  a

1 7 d e s i g n  f e a t u r e ?

1 8     A .       I  d o n ' t  k n o w  w i t h o u t  l o o k i n g  a t

1 9 t h e  a n s w e r s ,  b u t  t h a t  w o u l d n ' t  s u r p r i s e

2 0 m e ,  I  d o n ' t  h a v e  a n y  r e a s o n  t o  d o u b t  t h a t

2 1 t h e r e  w e r e  o t h e r  c o m p o n e n t s  t o  t h e i r

2 2 a n s w e r s .

2 3             B u t  I  w o u l d  h a v e  t o  s e e  t h e m  t o

2 4 k n o w  w h e t h e r  I  t h i n k  t h e y  r e f e r  t o  d e s i g n

2 5 f e a t u r e s  o r  w h e t h e r  o r  w h a t  t h o s e  f e a t u r e s
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1 a r e .

2     Q .       L e t ' s  a s s u m e  t h a t  t h e y  d i d ;

3 w o u l d  t h a t  i m p a c t  y o u r  o p i n i o n  a b o u t  t h e

4 d e g r e e  o f  i m p a c t  y o u ' r e  a t t r i b u t i n g  t o  t h e

5 r e f e r e n c e  t o  g r a p h i c s ?

6     A .       N o .

7     Q .       N o w ,  a s  I  u n d e r s t a n d  i t ,  y o u

8 c a n ' t  q u a n t i f y  t h e  i m p a c t  o f  t h e  g r a p h i c s ?

9     A .       R i g h t .

1 0     Q .       A n d  a p a r t  f r o m  t h e  s e v e n  p e o p l e

1 1 w h o  r e f e r r e d  t o  g r a p h i c s ,  y o u  d o n ' t  h a v e

1 2 a n y  o t h e r  b a s i s  f o r  i d e n t i f y i n g  p a r t i c u l a r

1 3 i n d i v i d u a l s  w h o  r e c o g n i z e d  t h e  g r a p h i c s

1 4 b u t  d i d n ' t  m e n t i o n  t h e m ?

1 5     A .       N o ,  n o t  p a r t i c u l a r  i n d i v i d u a l s ,

1 6 j u s t  a s  a  g l o b a l  p r o b l e m .

1 7     Q .       I t  i s  e n t i r e l y  s p e c u l a t i v e  f o r

1 8 y o u  t o  t h i n k  t h a t  o t h e r  p e o p l e  r e c o g n i z e d

1 9 t h e  g r a p h i c s  b u t  d i d n ' t  m e n t i o n  t h e m  a s  a

2 0 s o u r c e  o f  a s s o c i a t i o n ?

2 1             M R .  P H I L L I P S :   O b j e c t i o n .

2 2     A .       I  d o n ' t  k n o w  i f  t h a t ' s  r e a l l y

2 3 r i g h t .

2 4             T h e  r e a l  i s s u e  i s  t h a t  i t  i s

2 5 s p e c u l a t i v e  o f  M r .  M a n t i s  t o  b e  a b l e  t o
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1 d r a w  a n y  c o n c l u s i o n s  w h e n  h e  h a s n ' t

2 c o n t r o l l e d  f o r  t h e s e  i s s u e s .

3             A n d  s o  n e i t h e r  o f  u s  r e a l l y

4 k n o w  h o w  m u c h  t h e  i m p a c t  i s  a n d  t h a t ' s  t h e

5 p r o b l e m .

6             I ' m  n o t  c l a i m i n g  t o  k n o w  t h e

7 e x a c t  i m p a c t ,  I ' m  s a y i n g  t h a t  n e i t h e r  o f

8 u s  k n o w  t h e  i m p a c t  a n d  w h e n  y o u  d o n ' t  k n o w

9 t h e  i m p a c t ,  y o u  f a i l  t o  c o n t r o l  f o r  t h e s e

1 0 o t h e r  e l e m e n t s .

1 1     Q .       M y  q u e s t i o n  w a s  a  l i t t l e  m o r e

1 2 p r e c i s e .

1 3             I t  w a s ,  y o u  d o n ' t  h a v e  a n y

1 4 b a s i s ,  a p a r t  f r o m  t h e  s e v e n  p e o p l e  w h o

1 5 r e f e r r e d  t o  g r a p h i c s ,  f o r  k n o w i n g  t h a t  a n y

1 6 o t h e r  r e s p o n d e n t  r e c o g n i z e d  t h e  g r a p h i c s

1 7 a s  a  b a s i s  f o r  a s s o c i a t i o n ?

1 8     A .       I  d o n ' t  q u i t e  a g r e e  w i t h  t h a t .

1 9     Q .       W e l l ,  s t a t e  t o  m e  w h a t  y o u r

2 0 b a s i s  i s  i n  t h e  r e s p o n s e s ,  a p a r t  f r o m  t h e

2 1 s e v e n ,  t h a t  i d e n t i f i e d  a  r e s p o n d e n t

2 2 l i n k i n g  g r a p h i c s  t o  a  s o u r c e  i d e n t i f i e r .

2 3     A .       M y  b a s i s  i s  i n  m y  e x p e r i e n c e ,

2 4 h a v i n g  d o n e  h u n d r e d s  o f  s u r v e y s  a n d  h a v i n g

2 5 r e a d  t h o u s a n d s ,  p r o b a b l y  h u n d r e d s  o f
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1 t h o u s a n d s ,  o f  a n s w e r s ,  t h a t  w h e n  y o u  d o

2 h a v e  s o m e  n o t i c e a b l e  p a t t e r n  o f  p e o p l e

3 m e n t i o n i n g  s o m e t h i n g ,  t h a t  i t  i s  l i k e l y

4 t h a t  o t h e r  p e o p l e  a l s o  w e r e  i m p a c t e d  b y

5 t h a t  a n d  j u s t  d i d n ' t  m e n t i o n  i t ,  s o  t h a t ' s

6 m y  b a s i s  f o r  t h i n k i n g  t h a t  i n  a l l

7 l i k e l i h o o d  t h e r e  w e r e  o t h e r  p e o p l e  w h o

8 w e r e  i m p a c t e d  b y  i t .

9             J u s t  l i k e  I  d o n ' t  t h i n k  y o u  c a n

1 0 o n l y  l o o k  a t  t h e  p e o p l e  w h o  m e n t i o n e d

1 1 c o l o r  a n d  s a y  t h o s e  a r e  t h e  o n l y  o n e s  w h o

1 2 n o t i c e d  a n d  w e r e  i m p a c t e d  b y  c o l o r .

1 3     Q .       S o  i t  i s  b a s e d  o n  y o u r  g e n e r a l

1 4 e x p e r i e n c e  i n  s u r v e y s  o f  o t h e r  m a r k s  w i t h

1 5 o t h e r  g r o u p s ,  i n  o t h e r  c o n t e x t s ,  t h a t  l e a d

1 6 y o u  t o  m a k e  t h o s e  c o n c l u s i o n s ,  e v e n  t h o u g h

1 7 p a r t i c u l a r  r e s p o n s e s  d i d n ' t  r e f e r  e i t h e r

1 8 t o  c o l o r  o r  g r a p h i c s ?

1 9     A .       Y e s ,  i t  i s  m y  e x p e r i e n c e  a n d

2 0 e x p e r t i s e  a s  a  s u r v e y  r e s e a r c h e r  t h a t

2 1 m a k e s  m e  t h i n k  t h a t  n o t  e v e r y b o d y  m e n t i o n s

2 2 e v e r y t h i n g  t h a t  i m p a c t s  t h e m .

2 3             A n d  w h e n  y o u  h a v e  s o m e  a n s w e r s

2 4 t h a t  s o m e  p e o p l e  g i v e ,  l i k e l y  o t h e r  p e o p l e

2 5 a l s o  w e r e  i m p a c t e d  b y  t h o s e  b u t  d i d n ' t
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1 m e n t i o n  i t .

2             T h a t ' s  w h y  y o u  h a v e  c o n t r o l

3 g r o u p s  a n d  d o n ' t  r e l y  o n  p e o p l e  t o  b e  a b l e

4 t o  a r t i c u l a t e  e v e r y t h i n g  t h a t  c o m e s  t o

5 t h e i r  p e r c e p t i o n .

6     Q .       B u t  y o u ' r e  n o t  a b l e  t o  p o i n t

7 o u t  t o  t h e  b o a r d  i n  t h i s  c a s e  a n y  o f  t h o s e

8 o t h e r  p a r t i c u l a r  i n d i v i d u a l s  w h o  m i g h t

9 h a v e  f o r m e d  t h a t  c o n c l u s i o n ?

1 0             M R .  P H I L L I P S :   O b j e c t i o n .

1 1     A .       W e l l ,  i t  i s  e v e r y  o t h e r

1 2 i n d i v i d u a l  w h o  m i g h t  h a v e  f o r m e d  t h a t

1 3 c o n c l u s i o n ;  b u t ,  n o ,  I  c a n ' t  p o i n t  o u t

1 4 s p e c i f i c  o n e s  b e c a u s e  t h e y  d i d n ' t  m e n t i o n

1 5 i t ,  t h a t ' s  t h e  w h o l e  p r o b l e m  w i t h  t r y i n g

1 6 t o  b a s e  y o u r  a n a l y s i s  o n  t h a t .

1 7     Q .       N o w ,  a s  I  h e a r d  y o u r  t e s t i m o n y ,

1 8 a n d  c o r r e c t  m e  i f  I ' m  w r o n g ,  y o u  g a v e  a n

1 9 o p i n i o n  t h a t  M r .  M a n t i s ' s  s e c o n d a r y

2 0 m e a n i n g  n u m b e r s ,  b o t h  g r o s s  a n d  n e t ,  w e r e

2 1 i n f l a t e d  a n d  y o u  c h a r a c t e r i z e d  t h e m  o n  o n e

2 2 p i e c e  o f  t e s t i m o n y  a s  s i g n i f i c a n t l y

2 3 i n f l a t e d  a n d  a n o t h e r  p i e c e  o f  t e s t i m o n y  a s

2 4 v e r y  s i g n i f i c a n t l y  i n f l a t e d ,  t h a t ' s  m y

2 5 r e c o l l e c t i o n  o f  w h a t  y o u  s a i d .
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1             W h a t  I  w a n t  t o  u n d e r s t a n d ,  s o

2 t h e  r e c o r d  i s  c l e a r ,  i s ,  i s  t h e  o p i n i o n

3 t h a t  M a n t i s ' s  p e r c e n t a g e s  a r e

4 s i g n i f i c a n t l y  o v e r i n f l a t e d  o r  i n f l a t e d ,  o r

5 d o  y o u  t a k e  t h e  p o s i t i o n  t h a t  t h e y  a r e

6 v e r y  s i g n i f i c a n t l y  i n f l a t e d ?

7     A .       I  d o n ' t  r e a l l y  d i s t i n g u i s h

8 b e t w e e n  t h o s e  a s  t h o s e  a r e n ' t  s e p a r a t e

9 t e r m s  o f  a r t  o r  a n y t h i n g  l i k e  t h a t ,  i t ' s

1 0 j u s t  t h e  w a y  I  h a p p e n e d  t o  s p e a k  a t  t w o

1 1 d i f f e r e n t  t i m e s ,  s o  I  a m  n o t

1 2 d i s t i n g u i s h i n g  b e t w e e n  t h o s e  t w o  t h i n g s .

1 3     Q .       Y o u r  d e c i s i o n  t o  s h o w  a n

1 4 o v e r h e a d  c a m  e n g i n e ,  w a s  t h a t  a n

1 5 i n t e n t i o n a l  d e c i s i o n  o r  w a s  i t  j u s t  a n

1 6 e r r o r ?

1 7             M R .  P H I L L I P S :   O b j e c t i o n .

1 8     A .       I  w o u l d  s a y  i t  w a s  n e i t h e r .

1 9     Q .       D i d  i t  h a p p e n  i n a d v e r t e n t l y ?

2 0     A .       I  t h i n k  t h e  s t r a i g h t f o r w a r d  w a y

2 1 t o  a n s w e r  t h a t  i s  I  d i d  n o t  k n o w  t h a t  i t

2 2 w a s  a n  o v e r h e a d  c a m  e n g i n e  n o r  d o  I  t h i n k

2 3 i t  w a s  a n  e r r o r ,  h o w e v e r .

2 4     Q .       W e l l ,  p u t t i n g  a s i d e  w h e t h e r  y o u

2 5 t h i n k  i t  w a s  a n  e r r o r  o r  n o t  a n d  w h o s e
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1 f a v o r  i t  c u t  i n ,  w a s  i t  a n  i n a d v e r t e n t

2 c h o i c e  o n  y o u r  p a r t ?

3     A .       I f  I  u n d e r s t a n d  y o u  c o r r e c t l y ,

4 I  t h i n k  t h e  a n s w e r  i s  i t  w a s  n o t  a

5 c o n s c i o u s  c h o i c e  t o  u s e  a n  o v e r h e a d  c a m

6 e n g i n e .

7     Q .       Y o u  r e m e m b e r  b e i n g  d e p o s e d  b a c k

8 o n  D e c e m b e r  7 t h ,  2 0 1 2 ,  i n  t h i s  m a t t e r ?

9     A .       Y e s .

1 0     Q .       A n d  w h e n  y o u  g a v e  t h a t

1 1 t e s t i m o n y ,  y o u  w e r e  o f  c o u r s e  u n d e r  o a t h ,

1 2 a s  y o u  a r e  t h i s  m o r n i n g ,  c o r r e c t ?

1 3     A .       Y e s .

1 4     Q .       W e  h a v e  p u t  a  b i n d e r  i n  f r o n t

1 5 o f  y o u  w i t h  s o m e  o f  t h a t  t e s t i m o n y  a n d

1 6 w h a t  I ' m  g o i n g  t o  a s k ,  M r .  P o r e t ,  b e c a u s e

1 7 o f  p r o c e d u r e  a t  t h e  b o a r d ,  i s  t o  g o

1 8 t h r o u g h  a n d  a s k  y o u  t o  c o n f i r m  c e r t a i n  o f

1 9 t h e  a n s w e r s  t h a t  y o u  g a v e  a t  t h a t  t i m e .

2 0     A .       O k a y .

2 1     Q .       L e t ' s  l o o k  a t  o n e  o f  t h e

2 2 e x h i b i t s  w h i c h  s h o u l d  b e  a t  t h e  b a c k  o f

2 3 t h e  t r a n s c r i p t  i n  t h e  b i n d e r ,  t h e y  s h o u l d

2 4 b e  t a b b e d ,  a n d  c a n  y o u  l o o k  a t  E x h i b i t

2 5 1 0 6 ,  p l e a s e .
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1             ( W i t n e s s  c o m p l y i n g . )

2     A .       O k a y .

3             (  A p p l i c a n t ' s  E x h i b i t  1 0 6 ,

4 o f f i c i a l  g a z e t t e  p u b l i c a t i o n  o f  t h e

5 a p p l i e d  f o r  m a r k ,  w a s  m a r k e d  f o r

6 i d e n t i f i c a t i o n ,  a s  o f  t h i s  d a t e . )

7     Q .       I  m i s s p o k e ,  M r .  P o r e t .

8             T h i s  d o c u m e n t  w a s  n o t  s h o w n  t o

9 y o u  a t  y o u r  d e p o s i t i o n ,  b u t  i t  h a s  n o w

1 0 b e e n  m a r k e d  a s  A p p l i c a n t ' s  T r i a l  E x h i b i t

1 1 1 0 6 ,  o k a y ?

1 2     A .       O k a y .

1 3     Q .       I  w o u l d  l i k e  t o  w a l k  y o u

1 4 t h r o u g h  t h i s  d e s c r i p t i o n  w i t h  a  s e r i e s  o f

1 5 q u e s t i o n s  a n d  f e e l  f r e e  t o  r e f e r  t o  t r i a l

1 6 E x h i b i t  1 0 6 .

1 7             A t  t h e  t i m e  o f  y o u r  d e p o s i t i o n ,

1 8 y o u  w e r e  n o t  1 0 0  p e r c e n t  s u r e  w h a t  s l a n t e d

1 9 f a n  c o v e r  w a s ,  c o r r e c t ?

2 0     A .       I  d o n ' t  r e m e m b e r .

2 1     Q .       W h y  d o n ' t  y o u  t u r n  t o  p a g e  7 3

2 2 o f  y o u r  t r a n s c r i p t  a n d  t a k e  a  l o o k  a t

2 3 l i n e s  6  t h r o u g h  1 1 .

2 4             ( W i t n e s s  p e r u s i n g  d o c u m e n t . )

2 5     Q .       I t  i s  r e f e r r i n g  t o  E x h i b i t  7 2 ,
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1 w h i c h  w a s  t h i s  d o c u m e n t .

2     A .       O k a y .

3     Q .       S o  m y  q u e s t i o n  i s ,  a t  t h e  t i m e

4 o f  y o u r  d e p o s i t i o n ,  y o u  w e r e  n o t  a  h u n d r e d

5 p e r c e n t  s u r e  w h a t  s l a n t e d  f a n  c o v e r  w a s ,

6 c o r r e c t ?

7     A .       I  d o n ' t  t h i n k  t h a t ' s  q u i t e

8 r i g h t ;  I  t h i n k  w h a t  I  m e a n t  i s  I ' m  n o t  a

9 h u n d r e d  p e r c e n t  s u r e ,  f r o m  w h a t  H o n d a  i s

1 0 s a y i n g  i n  t h e i r  a p p l i c a t i o n ,  w h a t  t h e y

1 1 m e a n  b y  s l a n t e d  f a n  c o v e r .

1 2     Q .       B u t  y o u  w e r e  h e r e  t o  d o  a

1 3 s e c o n d a r y  m e a n i n g  s u r v e y  w i t h  r e s p e c t  t o

1 4 t h e  m a r k ,  c o r r e c t ?

1 5     A .       Y e s .

1 6     Q .       D i d  y o u  t h i n k  i t  i m p o r t a n t  t o

1 7 u n d e r s t a n d  w h a t  t h e  a p p l i c a n t  m e a n t  b y  t h e

1 8 t e r m  s l a n t e d  f a n  c o v e r ?

1 9     A .       W e l l ,  i t  c e r t a i n l y  w o u l d  b e

2 0 n i c e  t o  k n o w ,  b u t  t h a t ' s  o n e  o f  t h e  i s s u e s

2 1 w i t h  p r o d u c t  a p p e a r a n c e s ,  t h a t  w o r d s  d o n ' t

2 2 n e c e s s a r i l y  c o n v e y  t h i n g s  p e r f e c t l y .

2 3             B u t  I  t h i n k  t h e  r e a l  a n s w e r  i s

2 4 I  d o n ' t  n e e d  t o  k n o w  e x a c t l y  w h a t  t h a t

2 5 m e a n s  b e c a u s e  I ' m  s h o w i n g  t h e  e n g i n e  t h a t
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1 t h e y  c l a i m  e m b o d i e s  i t ,  s o  t h a t  i s  s h o w i n g

2 i t  a s  a  p i c t u r e .

3             I  d o n ' t  n e c e s s a r i l y  n e e d  t o

4 k n o w  e x a c t l y  w h a t  t h e y  m e a n  i n  w o r d s

5 b e c a u s e  t h e r e  i s  a  p i c t u r e  o f  i t .

6     Q .       A n d  a t  t h e  t i m e  o f  y o u r

7 d e p o s i t i o n ,  y o u  a l s o  d i d n ' t  k n o w  h o w  t o

8 d e s c r i b e  t h e  s h a p e  o f  t h e  f u e l  t a n k  a s  i t

9 r e l a t e s  t o  t h e  a p p l i e d  f o r  m a r k ,  c o r r e c t ?

1 0     A .       I  d o n ' t  r e m e m b e r ,  b u t  t h a t

1 1 s e e m s  p l a u s i b l e  e n o u g h .

1 2     Q .       A t  t h e  t i m e  o f  y o u r  d e p o s i t i o n ,

1 3 y o u  d i d n ' t  k n o w  h o w  t o  d e s c r i b e  t h e  s h a p e

1 4 o f  t h e  a i r  c l e a n e r  c o v e r  a s  i t  r e s u l t s  t o

1 5 t h e  a p p l i e d  f o r  m a r k ?

1 6     A .       A g a i n ,  I  d o n ' t  r e m e m b e r ,  b u t

1 7 t h a t  s e e m s  p l a u s i b l e .

1 8     Q .       A n d  a t  t h e  t i m e  o f  y o u r

1 9 d e p o s i t i o n ,  y o u  d i d n ' t  k n o w  w h a t  " e n g i n e

2 0 f e a t u r e s  b e v e l i n g  t h a t  r u n s  a c r o s s  i t s

2 1 t o p "  m e a n t ?

2 2     A .       A g a i n ,  I  d o n ' t  r e m e m b e r ,  b u t

2 3 t h a t  c e r t a i n l y  s e e m s  p l a u s i b l e  t h a t  I

2 4 w o u l d  h a v e  s a i d  t h a t  I  d i d n ' t  n e c e s s a r i l y

2 5 u n d e r s t a n d  e x a c t l y  w h a t  H o n d a  w a s  t r y i n g
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1 t o  c o n v e y  i n  i t s  a p p l i c a t i o n  t h r o u g h  t h o s e

2 w o r d s .

3     Q .       A t  t h e  t i m e  o f  y o u r  d e p o s i t i o n ,

4 y o u  d i d n ' t  k n o w  w h a t  t h e  r e c e d e d  a r e a  o n

5 t h e  c a r b u r e t o r  m e a n t ,  c o r r e c t ?

6             M R .  P H I L L I P S :   O b j e c t i o n .

7     A .       A g a i n ,  I  d o n ' t  r e m e m b e r ,  b u t

8 t h a t  s e e m s  p l a u s i b l e ,  t h a t  I  w o u l d  h a v e

9 n o t  k n o w n  e x a c t l y  w h a t  H o n d a  m e a n t  b y

1 0 t h o s e  d e s c r i p t i o n s  i n  i t s  a p p l i c a t i o n .

1 1     Q .       A t  t h e  t i m e  o f  y o u r  d e p o s i t i o n ,

1 2 y o u  d i d n ' t  k n o w  w h a t  t h e  c o n t r o l  l e v e r s

1 3 w e r e  a s  t h e y  a r e  r e f e r e n c e d  i n  t h e  a p p l i e d

1 4 f o r  m a r k ,  c o r r e c t ?

1 5             M R .  P H I L L I P S :   O b j e c t i o n .

1 6     A .       A g a i n ,  I  d o n ' t  r e m e m b e r  a n d  I

1 7 t h i n k  i n  a l l  o f  t h e s e  t h i n g s  w h a t  I  w a s

1 8 s a y i n g  i s  i t  i s  n o t  c l e a r  t o  m e  f r o m

1 9 H o n d a ' s  d e s c r i p t i o n  i n  t h e  a p p l i c a t i o n

2 0 w h a t  t h e y  m e a n  b y  t h o s e  t e r m s  o n  p a p e r .

2 1     Q .       A t  t h e  t i m e  o f  y o u r  d e p o s i t i o n ,

2 2 y o u  d i d n ' t  k n o w  w h a t  " o v e r a l l  c u b i c

2 3 d e s i g n "  m e a n t ?

2 4     A .       A g a i n ,  I  d o n ' t  r e m e m b e r ,  b u t  t o

2 5 t h e  e x t e n t  I  s a i d  t h a t ,  I  w a s  r e f e r r i n g  t o
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1 n o t  k n o w i n g  w h a t  t h e y  m e a n  i n  t h e  w o r d s  i n

2 t h e i r  a p p l i c a t i o n  b y  t h a t .

3     Q .       T h e  w o r d s  " o v e r a l l  c u b i c

4 d e s i g n " ?

5     A .       Y e s .

6     Q .       T a k e  a  l o o k  a t  p a g e  7 8 ,  p l e a s e ,

7 l i n e s  1 6  t h r o u g h  1 9 .

8             Y o u  w e r e  a s k e d  i n  t h a t

9 d e p o s i t i o n ,  " A n d  c a n  y o u  d e s c r i b e  i n  y o u r

1 0 o w n  w o r d s  w h a t  t h e  o v e r a l l  c u b i c  d e s i g n

1 1 m e a n s . "

1 2             M r .  P h i l l i p s  o b j e c t e d  t o  t h e

1 3 f o r m  o f  t h e  q u e s t i o n  a n d  y o u r  r e s p o n s e

1 4 w a s ?

1 5     A .       " N o ,  I  c a n ' t . "

1 6             M R .  P H I L L I P S :   A n d  I  w i l l  j u s t

1 7 o b j e c t  t h a t  I  d o n ' t  t h i n k  t h a t  i m p e a c h e s

1 8 a n y t h i n g  h e  j u s t  t e s t i f i e d  t o .

1 9     Q .       A n d  t h a t ' s  s t i l l  y o u r  t e s t i m o n y

2 0 t o d a y ,  c o r r e c t ?

2 1     A .       I t  i s  s t i l l  m y  t e s t i m o n y  t o d a y

2 2 t h a t  I  c a n ' t  d e s c r i b e ,  b a s e d  o n  w h a t  H o n d a

2 3 i s  r e f e r r i n g  t o  i n  i t s  a p p l i c a t i o n ,

2 4 e x a c t l y  w h a t  i t  m e a n s  b y  t h a t .

2 5     Q .       A n d  b y  t h a t  y o u  m e a n  " o v e r a l l
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1 c u b i c  d e s i g n " ?

2     A .       Y e s .

3     Q .       A r e  y o u  f a m i l i a r  w i t h  S h a r i

4 D i a m o n d ?

5     A .       Y e s .

6     Q .       W o u l d  y o u  a g r e e  s h e ' s

7 c o n s i d e r e d  a n  a u t h o r i t y  i n  t h e  a r e a  o f

8 s u r v e y s ?

9     A .       Y e s .

1 0             (  A p p l i c a n t ' s  E x h i b i t  1 0 7 ,

1 1 d o c u m e n t  e n t i t l e d  " A d v a n c e d  S e m i n a r  o n

1 2 T r a d e m a r k  L a w , "  f r o m  P r a c t i c i n g  L a w

1 3 I n s t i t u t e ' s  C o u r s e  H a n d b o o k  i n  2 0 0 9 ,  w a s

1 4 m a r k e d  f o r  i d e n t i f i c a t i o n ,  a s  o f  t h i s

1 5 d a t e . )

1 6     Q .       C a n  y o u  i d e n t i f y  t h i s  e x h i b i t ,

1 7 1 0 7 .

1 8             ( W i t n e s s  p e r u s i n g  d o c u m e n t . )

1 9     A .       Y e s ,  i t  l o o k s  l i k e  s o m e t h i n g  I

2 0 p r e p a r e d  i n  c o n n e c t i o n  w i t h  a  s e m i n a r  I

2 1 s p o k e  a t  o n  t r a d e m a r k  s u r v e y s  f r o m  T h e

2 2 P r a c t i c e  a n d  L a w  I n s t i t u t e  i n  2 0 0 9 .

2 3     Q .       T h e  d o c u m e n t  i s  e n t i t l e d

2 4 " A d v a n c e d  S e m i n a r  o n  T r a d e m a r k  L a w , "  f r o m

2 5 P r a c t i c i n g  L a w  I n s t i t u t e ' s  C o u r s e  H a n d b o o k
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1 i n  2 0 0 9 ,  c o r r e c t ?

2     A .       Y e s .

3     Q .       L e t ' s  t u r n  t o  p a g e  8  a n d  I

4 w o u l d  l i k e  t o  d i r e c t  y o u r  a t t e n t i o n  t o  t h e

5 s e n t e n c e  a t  t h e  b o t t o m  o f  t h e  p a g e  t h a t

6 s a y s ,  i n  p a r t ,  " I t  i s  w e l l  s e t t l e d  t h a t

7 t r a d e m a r k  s u r v e y  i n s t r u c t i o n s  a n d

8 q u e s t i o n s  s h o u l d ,  1 ,  s p e c i f i c a l l y  a d d r e s s

9 t h e  r e l e v a n t  i s s u e s . "

1 0             Y o u  a g r e e  w i t h  t h a t ?

1 1     A .       Y e s .

1 2     Q .       A n d  w o u l d  y o u  a g r e e  w i t h  t h e

1 3 s e c o n d  p o i n t  i n  t h e  s e n t e n c e ,  t h a t  " I t  i s

1 4 w e l l  s e t t l e d  t h a t  t r a d e m a r k  s u r v e y

1 5 i n s t r u c t i o n s  a n d  q u e s t i o n s  s h o u l d ,  2 ,  b e

1 6 a s  c l e a r  a n d  n o n s u g g e s t i v e  a s  p o s s i b l e " ?

1 7     A .       Y e s .

1 8             M R .  R E G A N :   T h i s  i s  g o i n g  t o  b e

1 9 A p p l i c a n t ' s  T r i a l  E x h i b i t  1 0 8 .

2 0             (  A p p l i c a n t ' s  E x h i b i t  1 0 8 ,

2 1 W e s t l a w  p r i n t o u t  o f  P e r o t  r e p o r t  i n

2 2 F a r b e r w a r e  l i c e n s i n g  v e r s u s  M e y e r

2 3 M a r k e t i n g ,  w a s  m a r k e d  f o r  i d e n t i f i c a t i o n ,

2 4 a s  o f  t h i s  d a t e . )

2 5     Q .       C a n  y o u  i d e n t i f y  t h i s  e x h i b i t
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1 f o r  u s ,  M r .  P o r e t .

2     A .       Y e s ,  i t  l o o k s  l i k e  a  W e s t l a w

3 p r i n t o u t  o f  w h a t  a p p e a r s  t o  b e  m y  r e p o r t

4 i n  a  c a s e  c a l l e d  F a r b e r w a r e  L i c e n s i n g

5 v e r s u s  M e y e r  M a r k e t i n g .

6     Q .       L e t ' s  t u r n  t o  p a g e  6 ,  p l e a s e .

7             U n d e r  t h e  s e c t i o n  t i t l e d

8 " O v e r v i e w , "  y o u  w r o t e ,  a n d  I  q u o t e ,  " I n

9 d e s i g n i n g  a n d  c o n d u c t i n g  s t u d i e s  i n t e n d e d

1 0 t o  m e a s u r e  c o n s u m e r  p e r c e p t i o n s  a n d

1 1 b e l i e f s ,  w e  f o l l o w  t h e  g u i d e l i n e s  a n d

1 2 s t a n d a r d s  e m p l o y e d  i n  t h e  f i e l d  o f  s u r v e y

1 3 r e s e a r c h  a s  w e l l  a s  t h e  c r i t e r i a  s e t  f o r t h

1 4 i n  t h e  R e f e r e n c e  G u i d e  o n  S u r v e y  R e s e a r c h

1 5 p u b l i s h e d  b y  t h e  F e d e r a l  J u d i c i a l  C e n t e r , "

1 6 c o r r e c t ?

1 7     A .       Y e s .

1 8     Q .       A n d  t h e n  y o u  l i s t e d  n i n e

1 9 c r i t e r i a  f r o m  t h a t  r e f e r e n c e  g u i d e ,

2 0 c o r r e c t ?

2 1     A .       Y e s .

2 2     Q .       T h o s e  n i n e  c r i t e r i a  a r e  s t i l l

2 3 r e q u i r e d  b y  s t a n d a r d  s u r v e y  p r o t o c o l s ?

2 4             M R .  P H I L L I P S :   O b j e c t i o n .

2 5     A .       Y e s .
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1     Q .       N o w ,  i n  t h i s  c a s e ,  O p i n i o n

2 A m e r i c a  p u r c h a s e d  t h e  s a m p l e ,  c o n d u c t e d

3 t h e  i n t e r v i e w s  a n d  c o l l e c t e d  t h e  d a t a ,

4 c o r r e c t ?

5     A .       Y e s .

6     Q .       N o  o n e  o t h e r  t h a n  O p i n i o n

7 A m e r i c a  a s s i s t e d  y o u  i n  c o n d u c t i n g  y o u r

8 s u r v e y ?

9     A .       I  b e l i e v e  t h a t ' s  r i g h t .

1 0     Q .       A n d  n o  o n e  i n d e p e n d e n t  o f  y o u

1 1 o r  O p i n i o n  A m e r i c a  v a l i d a t e d  t h e

1 2 i n t e r v i e w s ?

1 3     A .       C o r r e c t .

1 4     Q .       Y o u r  s u r v e y  p o p u l a t i o n

1 5 c o n t a i n e d  f o u r  s e g m e n t s ,  r e n t a l  y a r d s ,

1 6 O E M s ,  o r g a n i z a t i o n s  t h a t  p u r c h a s e  o r  r e n t

1 7 p r o d u c t s  c o n t a i n i n g  t h e  r e l e v a n t  e n g i n e s ,

1 8 a n d  t h e  r e t a i l / w h o l e s a l e  t r a d e ,  c o r r e c t ?

1 9     A .       Y e s .

2 0     Q .       T h e  l i s t  o f  S I C  c o d e s  y o u  u s e d

2 1 d o e s  n o t  r e p r e s e n t  t h e  a c t u a l  c o d e s  t h a t

2 2 y o u  r e c e i v e d  r e s p o n s e s  f r o m ,  c o r r e c t ?

2 3     A .       I  d o n ' t  k n o w  i f  t h a t ' s  c o r r e c t .

2 4             I  t h i n k  w h a t  y o u  p r o b a b l y  m e a n

2 5 i s  t h a t  a l l  o f  t h e  S I C  c o d e s  u s e d  m a y  n o t
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1 h a v e  r e s u l t e d  i n  r e s p o n d e n t s  b e i n g  r e a c h e d

2 w i t h i n  e v e r y  S I C  c o d e .

3             I n  o t h e r  w o r d s ,  t h e  S I C  c o d e s

4 t h a t  w e r e  r e a c h e d  w o u l d  b e  a  s u b s e t  o f  t h e

5 S I C  c o d e s  t h a t  w e r e  u s e d  f o r  d i a l i n g .

6     Q .       N o w ,  y o u  d i d n ' t  p r o v i d e  a n y

7 i n f o r m a t i o n  i n  y o u r  e x p e r t  r e p o r t  t h a t

8 w o u l d  a l l o w  u s  t o  d e t e r m i n e  t h e

9 q u a l i f i c a t i o n  r a t e s  f o r  e a c h  o f  t h e  f o u r

1 0 s e g m e n t s  i n  y o u r  s u r v e y  p o p u l a t i o n ,

1 1 c o r r e c t ?

1 2     A .       I  d i d n ' t  i n  m y  o r i g i n a l  e x p e r t

1 3 r e p o r t ;  I  d i d  s u b s e q u e n t l y .

1 4     Q .       T h e  r e s p o n d e n t s  w e r e

1 5 c a t e g o r i z e d  b a s e d  o n  t h e  a n s w e r s  t o  t h e

1 6 s c r e e n i n g  q u e s t i o n s  S 3  a n d  S 6  a n d  n o t

1 7 b a s e d  o n  t h e i r  S I C  c o d e s ,  c o r r e c t ?

1 8     A .       C o r r e c t .

1 9     Q .       N o w ,  i f  y o u  w e r e  t o

2 0 o v e r - i n c l u d e  o r  u n d e r - i n c l u d e  a  p a r t i c u l a r

2 1 s e g m e n t ,  t h a t  c o u l d  a f f e c t  y o u r  s u r v e y

2 2 r e s u l t s ,  c o r r e c t ?

2 3     A .       I n  t h e o r y  i t  c o u l d .

2 4     Q .       A n d  i f  a  s a m p l e  w a s

2 5 r e p r e s e n t a t i v e ,  y o u  w o u l d  e x p e c t  t h e
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1 n u m b e r s  t o  b e  s o m e w h a t  s i m i l a r  f o r  e a c h  o f

2 y o u r  s e g m e n t s  a n d  t h o s e  i n  M r .  M a n t i s ' s

3 s u r v e y ,  c o r r e c t ?

4     A .       I  d o n ' t  k n o w ,  I  a m  n o t  s u r e

5 e x a c t l y  w h a t  y o u ' r e  r e f e r r i n g  t o .

6     Q .       W e l l ,  i f  a  s a m p l e  w a s

7 r e p r e s e n t a t i v e ,  w o u l d n ' t  y o u  e x p e c t  t h a t

8 t h e  n u m b e r s  w o u l d  b e  r o u g h l y  t h e  s a m e  f o r

9 e a c h  s e g m e n t  i n  y o u r  s u r v e y  a n d

1 0 M r .  M a n t i s ' s  s u r v e y ?

1 1     A .       I  d o n ' t  k n o w  w h a t  y o u  m e a n  b y

1 2 t h e  n u m b e r s .

1 3     Q .       O k a y .

1 4             T a k e  a  l o o k  a t  y o u r  d e p o s i t i o n ,

1 5 p l e a s e ,  p a g e  1 2 3 .

1 6             ( W i t n e s s  c o m p l y i n g . )

1 7     A .       T h i s  d o e s n ' t  g o  p a s t  p a g e  8 5 .

1 8             ( P a u s e . )

1 9     Q .       P a g e  1 2 3 .

2 0             ( W i t n e s s  p e r u s i n g  d o c u m e n t . )

2 1     A .       O k a y .

2 2     Q .       A n d  o n  l i n e s  7  t h r o u g h  1 9 ,  I

2 3 a s k e d  y o u ,  " I f  a  s a m p l e  w a s

2 4 r e p r e s e n t a t i v e ,  w o u l d n ' t  y o u  e x p e c t  t h a t

2 5 t h e  n u m b e r s  w o u l d  b e  r o u g h l y  t h e  s a m e  f o r
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1 e a c h  s e g m e n t  i n  y o u r  s u r v e y  a n d

2 M r .  M a n t i s ' s  s u r v e y ? "

3             W o u l d  y o u  r e a d  t o  m e  w h a t  y o u r

4 a n s w e r  w a s  a t  t h a t  t i m e .

5     A .        " I  w o u l d  e x p e c t  t h e m  t o  b e

6 s o m e w h a t  s i m i l a r  a n d  I  t h i n k  t h e y  a r e

7 l a r g e l y  f a i r l y  s i m i l a r  i n  n u m b e r s ,  b u t ,

8 y o u  k n o w ,  t h e  o t h e r  i s s u e  i s  h i s  s u r v e y  i n

9 p a r t i c u l a r  i s  a  - -  i s  a  p r e t t y  s m a l l

1 0 s a m p l e  s i z e ,  s o  i t  i s  n o t  s u r p r i s i n g  t h a t

1 1 y o u  w o u l d  h a v e  s o m e  v a r i a t i o n  i n  t e r m s  o f

1 2 w h o  y o u  g e t  t h r o u g h  t o  a n d  w h a t  y o u  e n d  u p

1 3 w i t h ,  b e c a u s e  t h e r e  i s  a  l o t  o f  l u c k  t o  i t

1 4 w i t h  a  s m a l l  s a m p l e . "

1 5     Q .       I s  t h a t  s t i l l  y o u r  o p i n i o n

1 6 t o d a y ?

1 7     A .       Y e s .

1 8     Q .       T o  g e t  a  r e p r e s e n t a t i v e

1 9 u n i v e r s e ,  y o u  w o u l d  w a n t  t o  g e t  r e a s o n a b l y

2 0 c l o s e  p e r c e n t a g e s  i n  e a c h  o f  t h e  s e g m e n t s ,

2 1 c o r r e c t ?

2 2     A .       R e a s o n a b l y  c l o s e  t o  w h a t ?

2 3     Q .       W e l l ,  t a k e  a  l o o k  a t  p a g e  1 2 4

2 4 o f  y o u r  d e p o s i t i o n ,  l i n e  2 2 ,  g o i n g  o v e r  t o

2 5 p a g e  1 2 5 ,  l i n e  4 .
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1             I  a s k e d  y o u ,  " B u t  y o u  w o u l d

2 w a n t  t o  g e t  t h e  a p p r o p r i a t e  p e r c e n t a g e s  i n

3 e a c h  o f  t h e s e  s e g m e n t s ,  c o r r e c t ,  t o

4 d e t e r m i n e  a  r e p r e s e n t a t i v e  u n i v e r s e , "  a n d

5 w h a t  w a s  y o u r  a n s w e r  a t  t h a t  t i m e ?

6     A .        " Y o u  w o u l d  w a n t  t o  g e t

7 r e a s o n a b l y  c l o s e ,  b u t  i t  i s  n o t  a s  i f  y o u

8 n e e d  t o  h a v e  a n  e x a c t  n u m b e r  a n d  i t  i s  n o t

9 a s  i f  t h e r e  i s  a n  e x a c t  n u m b e r  e x i s t i n g  i n

1 0 t h e  w o r l d  t o  m a t c h  t h i s  t o . "

1 1     Q .       I s  t h a t  s t i l l  y o u r  o p i n i o n

1 2 t o d a y ?

1 3     A .       Y e s .

1 4     Q .       Y o u  w o u l d  a g r e e  f o r  t h e

1 5 q u e s t i o n  i n  y o u r  s u r v e y ,  " D o  y o u  a s s o c i a t e

1 6 t h e  o v e r a l l  a p p e a r a n c e  o f  t h i s  e n g i n e  w i t h

1 7 o n l y  o n e  m a n u f a c t u r e r  o r  m o r e  t h a n  o n e

1 8 m a n u f a c t u r e r , "  t h e  a n s w e r  c h o i c e s  o f  " o n e

1 9 m a n u f a c t u r e r "  a n d  " m o r e  t h a n  o n e

2 0 m a n u f a c t u r e r "  w e r e  n o t  r o t a t e d ?

2 1     A .       Y e s .

2 2     Q .       I n  p r i o r  s u r v e y s  y o u  r o t a t e d

2 3 a n s w e r  c h o i c e s  w h e n  t h o s e  a n s w e r  c h o i c e s

2 4 c o n c e r n e d  o n e  o r  m o r e  t h a n  o n e

2 5 m a n u f a c t u r e r ,  c o r r e c t ?
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1     A .       I  h a v e  s o m e t i m e s  a n d  I  h a v e  n o t

2 s o m e t i m e s .

3     Q .       D o  y o u  a g r e e  t h a t  i t  i s

4 i m p o r t a n t  t h a t  a  c o n t r o l  n o t  b e

5 s u b s t a n t i a l l y  s i m i l a r  t o  t h e  a p p l i e d  f o r

6 m a r k ?

7     A .       I  a g r e e  t h a t  i t  n o t  b e

8 s u b s t a n t i a l l y  s i m i l a r  t o  t h e  p a r t  o f  i t

9 t h a t  i s  t h e  m a r k ,  b u t  t h a t  i t  s h o u l d  b e

1 0 s u b s t a n t i a l l y  s i m i l a r  t o  w h a t  i s n ' t  t h e

1 1 m a r k .

1 2             M R .  R E G A N :   C o u l d  y o u  m a r k  t h a t

1 3 a s  E x h i b i t  1 0 9 .

1 4             (  A p p l i c a n t ' s  E x h i b i t  1 0 9 ,

1 5 d o c u m e n t  i n  t h e  c a s e  t i t l e d   " O p p o s e r s '

1 6 M o t i o n  F o r  L e a v e  t o  F i l e  A m e n d e d  N o t i c e s

1 7 o f  O p p o s i t i o n  ( u n r e d a c t e d  v e r s i o n  f i l e d

1 8 u n d e r  s e a l ) " ,  w a s  m a r k e d  f o r

1 9 i d e n t i f i c a t i o n ,  a s  o f  t h i s  d a t e . )

2 0             M R .  R E G A N :   F o r  t h e  r e c o r d ,

2 1 t h i s  i s  a  d o c u m e n t  i n  t h e  c a s e  t i t l e d

2 2 " O p p o s e r s '  M o t i o n  F o r  L e a v e  t o  F i l e

2 3 A m e n d e d  N o t i c e s  o f  O p p o s i t i o n  ( u n r e d a c t e d

2 4 v e r s i o n  f i l e d  u n d e r  s e a l ) . "

2 5     Q .       Y o u  d i d  n o t  r e v i e w  t h i s
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1 d o c u m e n t  b e f o r e  c o n d u c t i n g  y o u r  s u r v e y ,

2 c o r r e c t ?

3     A .       I ' m  f a i r l y  s u r e  y o u ' r e  c o r r e c t ,

4 I  d o n ' t  r e c a l l  t h a t .

5             M R .  P H I L L I P S :   I s  t h i s  t h e

6 c o n f i d e n t i a l  v e r s i o n  o r  p u b l i c  v e r s i o n ?

7             M R .  R E G A N :   I  b e l i e v e  i t  i s  t h e

8 c o n f i d e n t i a l  v e r s i o n .

9             M R .  P H I L L I P S :   O k a y .

1 0             M R .  R E G A N :   M a r k  t h a t

1 1 A p p l i c a n t ' s  T r i a l  E x h i b i t  1 1 0 .

1 2             (  A p p l i c a n t ' s  E x h i b i t  1 1 0 ,

1 3 d o c u m e n t  t i t l e d  " O p p o s e r s '  R e p l y  B r i e f  i n

1 4 S u p p o r t  o f  M o t i o n  F o r  L e a v e  t o  F i l e

1 5 A m e n d e d  N o t i c e s  o f  O p p o s i t i o n  ( u n r e d a c t e d

1 6 v e r s i o n  f i l e d  u n d e r  s e a l ) " ,  w a s  m a r k e d  f o r

1 7 i d e n t i f i c a t i o n ,  a s  o f  t h i s  d a t e . )

1 8     Q .       I ' m  s h o w i n g  y o u ,  M r .  P o r e t ,

1 9 w h a t ' s  b e e n  m a r k e d  a s  A p p l i c a n t ' s  T r i a l

2 0 E x h i b i t  1 1 0  a n d  i t  i s  t i t l e d  " O p p o s e r s '

2 1 R e p l y  B r i e f  i n  S u p p o r t  o f  M o t i o n  F o r  L e a v e

2 2 t o  F i l e  A m e n d e d  N o t i c e s  o f  O p p o s i t i o n

2 3 ( u n r e d a c t e d  v e r s i o n  f i l e d  u n d e r  s e a l ) , "

2 4 a n d  I  w i l l  r e p r e s e n t  t o  y o u  i t  i s  a

2 5 d o c u m e n t  f i l e d  w i t h  t h e  b o a r d  i n  t h i s
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1 c a s e .

2             Y o u  d i d  n o t  r e v i e w  t h i s

3 d o c u m e n t  b e f o r e  c o n d u c t i n g  y o u r  s u r v e y ,

4 c o r r e c t ?

5     A .       I  b e l i e v e  y o u ' r e  c o r r e c t ,  b u t  I

6 c a n ' t  s a y  I  r e m e m b e r  a t  t h i s  p o i n t  w h a t  I

7 r e v i e w e d  a n d  w h e n .

8             B u t  i f  I  w e r e  t o  g u e s s ,  I  w o u l d

9 s a y  y o u ' r e  c o r r e c t .

1 0     Q .       T a k e  a  l o o k  a t  y o u r  d e p o s i t i o n ,

1 1 p a g e  1 5 7 ,  l i n e s  2 1  t h r o u g h  2 4 ,  a n d  y o u

1 2 w e r e  a s k e d  a b o u t  t h i s  d o c u m e n t  a t  t h a t

1 3 t i m e  a n d  y o u r  t e s t i m o n y  t h e n  a b o u t  n o t

1 4 r e v i e w i n g  t h i s  d o c u m e n t  p r i o r  t o

1 5 c o n d u c t i n g  y o u r  s u r v e y  w a s  w h a t ?

1 6     A .       L o o k s  t h a t  I ' m  s a y i n g  c o r r e c t ,

1 7 I  d i d n ' t  r e v i e w  t h e  d o c u m e n t .

1 8             M R .  R E G A N :   I f  w e  c a n  m a r k  t h i s

1 9 a s  T r i a l  E x h i b i t  1 1 1  f o r  a p p l i c a n t .

2 0             (  A p p l i c a n t ' s  E x h i b i t  1 1 1 ,

2 1 d o c u m e n t  t i t l e d  " O p p o s e r s '  J o i n t  B r i e f  i n

2 2 O p p o s i t i o n  t o  A p p l i c a n t ' s  M o t i o n  t o  C o m p e l

2 3 P r o d u c t i o n  o f  D o c u m e n t s  F r o m  O p p o s e r s " ,

2 4 w a s  m a r k e d  f o r  i d e n t i f i c a t i o n ,  a s  o f  t h i s

2 5 d a t e . )
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1     Q .       T r i a l  E x h i b i t  1 1 1  i s  t i t l e d

2 " O p p o s e r s '  J o i n t  B r i e f  i n  O p p o s i t i o n  t o

3 A p p l i c a n t ' s  M o t i o n  t o  C o m p e l  P r o d u c t i o n  o f

4 D o c u m e n t s  F r o m  O p p o s e r s . "

5             I t ,  I  w i l l  r e p r e s e n t  t o  y o u ,

6 w a s  a  d o c u m e n t  a l s o  s u b m i t t e d  t o  t h e  b o a r d

7 i n  t h i s  c a s e .

8             Y o u  d i d n ' t  r e v i e w  E x h i b i t  1 1 1

9 b e f o r e  s u b m i t t i n g  y o u r  e x p e r t  r e p o r t  i n

1 0 t h i s  c a s e ,  c o r r e c t ?

1 1     A .       A g a i n ,  I  d o n ' t  t h i n k  s o ;  I ' m

1 2 s u r e  t h a t  w h a t e v e r  I  s a i d  i n  m y  d e p o s i t i o n

1 3 i n  2 0 1 2  a b o u t  i t  w a s  a c c u r a t e .

1 4     Q .       O k a y ,  w e l l ,  j u s t  t o  g i v e  y o u

1 5 t h e  o p p o r t u n i t y ,  t a k e  a  l o o k  a t  p a g e  1 5 9 ,

1 6 l i n e s  8  t h r o u g h  1 0 .

1 7             ( W i t n e s s  p e r u s i n g  d o c u m e n t . )

1 8     A .       O k a y ,  i t  s a y s  n o ,  I  d i d n ' t ,  s o

1 9 I ' m  s u r e  m y  m e m o r y  i n  2 0 1 2  w a s  b e t t e r  t h a n

2 0 i t  i s  n o w .

2 1     Q .       Y o u  w o u l d  a g r e e  w i t h  t h e

2 2 s t a t e m e n t ,  " I t  w a s  a p p r o p r i a t e  t o  t e s t

2 3 r e s p o n d e r s '  p e r c e p t i o n  o f  t h e  e n g i n e

2 4 w i t h o u t  c o l o r  s o  t h a t  c o l o r  d i d  n o t

2 5 i n f l u e n c e  t h e  r e s u l t s " ?
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1     A .       Y e s ,  a s s u m i n g  y o u  m e a n

2 r e s p o n d e n t s ,  y e s .

3     Q .       I  d o  m e a n  r e s p o n d e n t s '

4 p e r c e p t i o n .

5     A .       Y e s .

6     Q .       C a n  w e  g o  b a c k  t o  E x h i b i t  7 4 ,

7 p l e a s e .

8             T h i s  i s  a n  e x h i b i t  t h a t  w a s

9 o p p o s e r s '  e x h i b i t  t h a t  w a s  s h o w n  t o  y o u  b y

1 0 M r .  P h i l l i p s  i n  h i s  e x a m i n a t i o n .

1 1             I  w a n t  t o  m a k e  t h e  r e c o r d  c l e a r

1 2 f o r  t h e  b o a r d  a s  t o  w h a t ' s  o n  e a c h  p a g e

1 3 s i n c e  t h e y  a r e  n o t  n u m b e r e d  a n d  n o t

1 4 o t h e r w i s e  i d e n t i f i e d ,  o k a y ?

1 5     A .       O k a y .

1 6     Q .       S o  c a n  y o u  t e l l  m e  w h a t  i s  o n

1 7 t h e  f i r s t  p a g e  o f  E x h i b i t  7 4 ?

1 8     A .       T h e  f i r s t  p a g e  i s  t h e  H o n d a  G X

1 9 e n g i n e  s h o w n  t o  t h e  t e s t  g r o u p ,  t h e

2 0 n o n c o l o r  t e s t  g r o u p ,  i n  m y  s u r v e y .

2 1     Q .       A n d  i t  i s  s h o w n  h e r e  a s  a  g r a y

2 2 s c a l e ?

2 3     A .       Y e s .

2 4     Q .       A n d  t h i s  w a s  a  p h o t o g r a p h  w h i c h

2 5 y o u  c r e a t e d ?
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1     A .       Y e s ,  n o t  m e  p e r s o n a l l y ,  b u t  a t

2 m y  d i r e c t i o n .

3     Q .       P a g e  1  o f  E x h i b i t  7 4 ,  t h e  f u e l

4 t a n k  c o v e r  i s  w h a t  c o l o r ?

5     A .       T h e  c a s i n g  i t s e l f  o r  t h e  c a p ?

6     Q .       T h e  c a p .

7     A .       T h e  c a p  l o o k s  t o  b e  a  s i l v e r

8 m e t a l l i c  c o l o r .

9     Q .       L e t ' s  t u r n  t o  t h e  s e c o n d  p a g e

1 0 o f  E x h i b i t  7 4 .

1 1             C a n  y o u  t e l l  m e  w h a t  t h i s

1 2 p h o t o g r a p h  s h o w s .

1 3     A .       T h i s  s h o w s  t h e  S u b a r u  R o b i n

1 4 e n g i n e ,  g r a y  s c a l e  i m a g e ,  s h o w n  i n  m y

1 5 s u r v e y  t o  t h e  n o n c o l o r  c o n t r o l  g r o u p .

1 6     Q .       T h i s  w a s  a l s o  a  p h o t o g r a p h

1 7 w h i c h  y o u  h a d  s o m e b o d y  p r e p a r e  a t  y o u r

1 8 d i r e c t i o n ?

1 9     A .       Y e s .

2 0     Q .       B y  u s i n g  p h o t o g r a p h i c

2 1 m o d i f i c a t i o n  t e c h n i q u e s  o n  a  c o m p u t e r ?

2 2     A .       Y e s ,  t h a t  w a s  p a r t  o f  i t .

2 3     Q .       W h a t  e l s e  w a s  p a r t  o f  i t ?

2 4     A .       W e l l ,  i t  i s  a n  a c t u a l

2 5 p h o t o g r a p h ,  b u t ,  y e s ,  c o m p u t e r  d i g i t a l
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1 a l t e r a t i o n s  w e r e  m a d e  t o  r e m o v e  s o m e

2 g r a p h i c s  a n d  t o  o b v i o u s l y  c h a n g e  t h e

3 a p p e a r a n c e  o f  t h e r e  b e i n g  t h e  t h r e e - c o l o r

4 s c h e m e .

5     Q .       A n d  t h e  s a m e  p r o c e s s  w a s

6 a p p l i e d  t o  p a g e  1  o f  E x h i b i t  7 4  w i t h

7 r e s p e c t  t o  t h e  H o n d a  G X ?

8     A .       Y e s .

9     Q .       A n d  w i t h  r e s p e c t  t o  p a g e  2 ,

1 0 w h a t ' s  t h e  c o l o r  o f  t h e  f u e l  t a n k  c a p ?

1 1     A .       I t  a p p e a r s  t o  b e  b l a c k  o r  v e r y

1 2 d a r k .

1 3     Q .       L e t ' s  g o  t o  p a g e  3  o f  E x h i b i t

1 4 7 4 .

1 5             C a n  y o u  t e l l  m e  w h a t  t h a t

1 6 d e p i c t s .

1 7     A .       Y e s .

1 8             T h a t  i s  t h e  s t a n d a r d  H o n d a  G X

1 9 e n g i n e  s h o w n  t o  t h e  c o l o r  t e s t  g r o u p  i n  m y

2 0 s u r v e y .

2 1     Q .       I s  t h i s  a  p i c t u r e  o f  a  G X

2 2 e n g i n e  t h a t  i s  u n m o d i f i e d  b y  a n y  c o m p u t e r

2 3 d i g i t a l  t e c h n i q u e ?

2 4     A .       N o ,  i t  i s  m o d i f i e d  t o  r e m o v e

2 5 t h e  g r a p h i c s  t h a t  w e  t a l k e d  a b o u t  b e f o r e ,
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1 s u c h  a s  t h e  t o r t o i s e  a n d  t h e  h a r e  a n d  t h e

2 g a s  p u m p .

3     Q .       W h a t  c o l o r  i s  t h e  f u e l  t a n k

4 c o v e r  o r  c a p  o n  t h e  t h i r d  p a g e  o f  E x h i b i t

5 7 4 ?

6     A .       I t  l o o k s  t o  b e  s i l v e r  o r

7 m e t a l l i c .

8     Q .       L e t ' s  g o  t o  t h e  f o u r t h  p a g e  o f

9 E x h i b i t  7 4 .

1 0             C o u l d  y o u  t e l l  m e ,  M r .  P e r o t ,

1 1 w h a t  i s  s h o w n  t h e r e .

1 2     A .       T h i s  i s  t h e  S u b a r u  R o b i n  e n g i n e

1 3 s h o w n  t o  t h e  c o l o r  c o n t r o l  g r o u p  i n  m y

1 4 s u r v e y .

1 5     Q .       H a s  t h i s  p h o t o g r a p h  b e e n

1 6 d i g i t a l l y  m o d i f i e d  o n  c o m p u t e r ?

1 7     A .       Y e s .

1 8     Q .       H o w ?

1 9     A .       T o  i m p o s e  t h e  r e d ,  w h i t e ,  a n d

2 0 b l a c k  c o l o r  s c h e m e  o n  i t  a n d  t o  r e m o v e

2 1 t h o s e  g r a p h i c s  t h a t  w e  t a l k e d  a b o u t .

2 2     Q .       W h a t  i s  t h e  c o l o r  o f  t h e  f u e l

2 3 c a p  o r  c o v e r ?

2 4     A .       B l a c k .

2 5     Q .       L e t  m e  r e s t a t e  t h e  q u e s t i o n .
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1             W h a t  i s  t h e  c o l o r  o f  t h e  c a p  o r

2 c o v e r  o n  t h e  f u e l  t a n k  o n  t h e  f o u r t h  p a g e

3 o f  E x h i b i t  7 4 ?

4     A .       B l a c k .

5             M R .  R E G A N :   N o t h i n g  f u r t h e r .

6             M R .  P H I L L I P S :   L e t ' s  t a k e  a

7 s h o r t  b r e a k .

8             ( R e c e s s  t a k e n . )

9 R E D I R E C T  E X A M I N A T I O N

1 0 B Y  M R .  P H I L L I P S :

1 1     Q .       I  h a v e  j u s t  a  f e w  q u e s t i o n s  o n

1 2 r e d i r e c t ,  M r .  P o r e t .

1 3             H o n d a ' s  c o u n s e l  q u e s t i o n e d  y o u

1 4 a b o u t  y o u r  c o u n t i n g  o f  r e s p o n s e s  i n  t h e

1 5 M a n t i s  s u r v e y  t h a t  e i t h e r  r e f e r e n c e d  t h e

1 6 f u e l  t a n k ,  w i t h o u t  s p e c i f i c a l l y  m e n t i o n i n g

1 7 c o l o r  o r  s h a p e ,  o r  j u s t  m e n t i o n e d  t h a t  G X

1 8 e n g i n e  g e n e r a l l y ,  w i t h o u t  m e n t i o n i n g

1 9 c o l o r .

2 0             D o  y o u  r e c a l l  t h a t ?

2 1     A .       Y e s .

2 2     Q .       A n d  w h e n  y o u  e x p l a i n e d  t o

2 3 H o n d a ' s  c o u n s e l  t h a t  y o u  w e r e n ' t  c o u n t i n g

2 4 i n  t h e  s e n s e  o f  d o i n g  a  s t a t i s t i c a l

2 5 a n a l y s i s ,  w h a t  d i d  y o u  m e a n  b y  t h a t ?
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1             M R .  R E G A N :   I  o b j e c t .

2     A .       I  m e a n  t h a t  I  w a s  n o t  u s i n g

3 v e r b a t i m s  t o  d o  a  r e a n a l y s i s  o f  h i s

4 r e s u l t s .

5             I  w a s  e x p l a i n i n g  a  f l a w  i n  t h e

6 s u r v e y ,  w h i c h  w a s  t h e  f a i l u r e  t o  c o n t r o l

7 f o r  c o l o r .

8             A n d  t h e  f a c t  t h a t  n e i t h e r  I  n o r

9 M r .  M a n t i s  c a n  t e l l  f r o m  t h o s e  a n s w e r s

1 0 r e f e r e n c i n g  t h e  f u e l  t a n k  a n d  t h e  o t h e r

1 1 a n s w e r s  t h a t  a r e  a m b i g u o u s  i s  n o t  a

1 2 p r o b l e m  w i t h  m y  a n a l y s i s ,  i t  i s  a  p r o b l e m

1 3 t h a t  M r .  M a n t i s  f a c e s ,  b e c a u s e  h e  h a s  a

1 4 l a r g e  p o o l  o f  a n s w e r s  t h a t  h e  i s

1 5 a t t e m p t i n g  t o  l o o k  a t  b u t  i n  f a c t  c a n n o t

1 6 t e l l  w h e t h e r  t h e s e  p e o p l e  w e r e  i n f l u e n c e d

1 7 b y  c o l o r ,  b e c a u s e  h e  s h o w e d  c o l o r  b u t

1 8 d i d n ' t  c o n t r o l  f o r  i t .

1 9             A n d  s o  t h a t  i s  t h e  c r u x  o f  t h e

2 0 p r o b l e m  a n d  i t  i s  n o t  a s  i f  I ' m  d o i n g  a

2 1 c o m p u t a t i o n  w h e r e  I  c a n  t e l l  y o u  e x a c t l y

2 2 h o w  m a n y  p e o p l e  w e r e  i n f l u e n c e d  b y  c o l o r .

2 3             I  c a n  j u s t  t e l l  y o u  t h a t  i t

2 4 d e f i n i t e l y  w a s  a  s i g n i f i c a n t  i m p a c t  a n d

2 5 t h a t  M r .  M a n t i s  d i d n ' t  d o  a n y t h i n g  t h a t
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1 w o u l d  a l l o w  u s  t o  q u a n t i f y  a n d  c o n t r o l  f o r

2 t h e  s i z e  o f  t h a t  i m p a c t .

3     Q .       H o n d a ' s  c o u n s e l  a l s o  q u e s t i o n e d

4 y o u  a b o u t  w h e t h e r  o v e r - i n c l u d i n g  o r

5 u n d e r - i n c l u d i n g  a  p a r t i c u l a r  s e g m e n t  o f

6 t h e  p o p u l a t i o n  i n t e r v i e w e d  c a n  a f f e c t  t h e

7 s u r v e y  r e s u l t s .

8             W h a t ' s  y o u r  r e s p o n s e  t o  t h a t

9 q u e s t i o n ?

1 0             M R .  R E G A N :   I  o b j e c t .

1 1     A .       M y  r e s p o n s e  i s  t h a t  t h e  o n l y

1 2 r e l e v a n c e  o f  w h a t  t h e  p r o p o r t i o n s  o f  t h e

1 3 u n i v e r s e  w e r e  a c r o s s  t h e  f o u r  g r o u p s  i s

1 4 w h e t h e r  t h a t  a c t u a l l y  r e s u l t e d  i n

1 5 d i f f e r e n t  l e v e l s  o f  s e c o n d a r y  m e a n i n g .

1 6             A n d  M r .  M a n t i s  h a s  h a d  t h e  d a t a

1 7 f o r  h o w e v e r  l o n g  n o w ,  t h r e e  y e a r s ,  s h o w i n g

1 8 t h e  s e c o n d a r y  m e a n i n g  r e s u l t s  i n  e a c h  o f

1 9 t h e  g r o u p s  a n d  i f  h e  a c t u a l l y  t h o u g h t  t h i s

2 0 w a s  a  s u b s t a n t i v e  m e r i t o r i o u s  i s s u e ,  h e

2 1 h a s  h a d  m o r e  t h a n  s u f f i c i e n t  o p p o r t u n i t y

2 2 t o  s i m p l y  l o o k  a t  t h i s  d a t a  a n d  s a y  h o w ,

2 3 i f  a t  a l l ,  h a v i n g  a n y  d i f f e r e n t

2 4 p r o p o r t i o n s  i n  t h e  u n i v e r s e  t h a n  h e  t h i n k s

2 5 t h e r e  s h o u l d  b e  a f f e c t e d  t h e  r e s u l t s .
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1             B u t  i n  f a c t  t h e r e ' s  b e e n

2 n o t h i n g  t h a t  h e  h a s  p u t  f o r w a r d  s u g g e s t i n g

3 t h e r e  i s  a n y  i m p a c t  o n  t h e  r e s u l t s  a t  a l l ,

4 s o  i t ' s  s i m p l y  a n  i s s u e  t h a t ' s  b e i n g

5 r a i s e d  w i t h  n o  s u b s t a n c e .

6     Q .       A n d  l a s t l y ,  i f  y o u  t u r n  t o  y o u r

7 d e p o s i t i o n ,  p a g e  1 5 7 ,  o n  l i n e  2 1  y o u  w e r e

8 a s k e d  a b o u t  o n e  o f  t h e  s a m e  d o c u m e n t s  t h a t

9 H o n d a ' s  c o u n s e l  j u s t  i n t r o d u c e d  t h i s

1 0 m o r n i n g ,  E x h i b i t  1 1 0 ,  y o u  w e r e  a s k e d ,

1 1 " Q u e s t i o n :   Y o u  d i d n ' t  r e v i e w  t h i s

1 2 d o c u m e n t  p r i o r  t o  c o n d u c t i n g  y o u r  s u r v e y ,

1 3 c o r r e c t ?

1 4              " A n s w e r :  C o r r e c t ,  b u t  I  k n e w

1 5 t h i s  w a s  t h e i r  p o s i t i o n .

1 6             " Q u e s t i o n :   O p p o s e r s '  p o s i t i o n ?

1 7              " A n s w e r :  Y e s .

1 8             " Q u e s t i o n :   W i t h  r e s p e c t  t o  t h e

1 9 S u b a r u  e n g i n e ?

2 0              " A n s w e r :  S u r e . "

2 1             D o  y o u  r e c a l l  g i v i n g  t h a t

2 2 t e s t i m o n y ?

2 3     A .       Y e s .

2 4     Q .       A n d  w h a t  d i d  y o u  m e a n  b y  t h a t ?

2 5             M R .  R E G A N :   I  o b j e c t .
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1     A .       I  m e a n t  t h a t  e v e n  t h o u g h  I

2 h a d n ' t  r e v i e w e d  t h o s e  s p e c i f i c  d o c u m e n t s

3 w h e r e  O p p o s e r s '  p o s i t i o n s  a b o u t  t h e  S u b a r u

4 e n g i n e  w e r e  l a i d  o u t ,  I  h a d  a l r e a d y  b e e n

5 i n f o r m e d  t h a t  O p p o s e r s '  p o s i t i o n  w a s  t h a t

6 t h e  S u b a r u  e n g i n e  i s  s u b s t a n t i a l l y  s i m i l a r

7 i n  t e r m s  o f  t h e s e  m a j o r  c o m p o n e n t s  a n d  h o w

8 t h e y  a r e  l a i d  o u t .

9             A n d  I  d i d  t a k e  t h a t  i n t o

1 0 a c c o u n t  i n  d e s i g n i n g  m y  s u r v e y  a n d  i n  f a c t

1 1 t h a t ' s  p a r t  o f  t h e  j u s t i f i c a t i o n  f o r  w h y

1 2 t h e  S u b a r u  i s  a  g o o d  c o n t r o l ,  b e c a u s e  i t

1 3 i s  a n o t h e r  e n g i n e  t h a t  i s  o f  t h e  s a m e  t y p e

1 4 a n d  g e n e r a l  c o n f i g u r a t i o n  i n  t e r m s  o f  t h e

1 5 e l e m e n t s  t h a t  a r e  n o t  t h e  m a r k  a n d  t h a t ' s

1 6 w h y  t h a t  d o e s  a  g o o d  j o b  o f  c o n t r o l l i n g

1 7 f o r  t h e  t e n d e n c y  t o  a s s o c i a t e  t h a t  g e n e r a l

1 8 c o n f i g u r a t i o n  w i t h  H o n d a  a s  o p p o s e d  t o  t h e

1 9 s p e c i f i c  m a r k .

2 0             ( C o n t i n u e d  o n  n e x t  p a g e . )

2 1

2 2

2 3

2 4

2 5
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1 Q. Thank you, Mr. Poret. 

2 MR . PHILLIPS: No further 

3 questions. 

4 MR . REGAN : I don't have any 

5 further questions for Mr. Poret. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(Time noted: 12 : 32 p . m. ) 

I declare under penalty of perjury 

under the laws that the foregoing is 

true and correct. 

Executed on �{�)�c�1�0�1�~�~ �-�- �;�l�~ �-�-�,� �2�0�_ �~�~ �,� 
at �~�\ ¬�J�~�) �- �J�~�l�i�o�~� �l�J�f�~ �- �~�~�~�(� _______________ . 

WJ . . . �-�-�-�-�-�-�-�- �~�~ �-�-�-�-�-�-�-
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Hal Poret

1      C  E  R  T  I  F  I  C  A  T  I  O  N

2

3

4

5   I ,  J i n e e n  P a v e s i ,  a  R e g i s t e r e d

6 P r o f e s s i o n a l  R e p o r t e r ,  R e g i s t e r e d  M e r i t

7 R e p o r t e r ,  C e r t i f i e d  R e a l t i m e  R e p o r t e r  a n d

8 a  N o t a r y  P u b l i c ,  d o  h e r e b y  c e r t i f y  t h a t

9 t h e  f o r e g o i n g  w i t n e s s ,  H A L  P O R E T ,  w a s  d u l y

1 0 s w o r n  o n  t h e  d a t e  i n d i c a t e d ,  a n d  t h a t  t h e

1 1 f o r e g o i n g  i s  a  t r u e  a n d  a c c u r a t e

1 2 t r a n s c r i p t i o n  o f  m y  s t e n o g r a p h i c  n o t e s .

1 3   I  f u r t h e r  c e r t i f y  t h a t  I  a m  n o t  e m p l o y e d

1 4 b y  n o r  r e l a t e d  t o  a n y  p a r t y  t o  t h i s

1 5 a c t i o n .

1 6

1 7 D a t e d :   1 0 / 2 1 / 2 0 1 5

1 8

1 9

2 0

2 1

2 2      < % s i g n a t u r e % >

2 3      J I N E E N  P A V E S I ,  R P R ,  R M R ,  C R R

2 4

2 5
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Hal L. Poret 
Education 

1998 Harvard Law School, J.D., cum laude 
Editor/ Writer - Harvard Law Record 
Research Assistant to Professor Martha Minow 

1995 S.U.N.Y. Albany, M.A. in Mathematics, summa cum laude 
Statistics 
Taught calculus /precalculus /statistics 

1993 Union College, B.S. in Mathematics with honors, magna cum laude 
Phi Beta Kappa 
Resch Award for Achievement in Mathematical Research 

Employment 

2004 - Senior Vice President, ORC International 

Designed, supervised, and analyzed over 400 consumer surveys, 
including Trademark, Trade Dress, Advertising Perception, 
Fraud /Consumer Deception, Claims Substantiation studies, Damages, 
and Corporate Market Research Surveys 
Provided expert testimony at deposition and /or trial regarding survey 
research in over 40 U.S. District Court litigations and proceedings in 
front of TTAB, NAD and the FTC. 
Review and comment on third party surveys 

2003 - 2004 Internet Sports Advantage 

Developed and marketed proprietary internet sports product, and 
licensed trademark and intellectual property rights. 

1998 - 2003 Attorney, Foley Hoag & Eliot, Boston, MA 

Represented corporations and individuals in trademark, trade dress, 
advertising, product, and related legal disputes. 

Worked with survey experts in developing and using surveys as evidence in 
trademark, trade dress and advertising disputes. 

Advised clients in the selection, adoption, use, licensing, and protection of 
trademarks /trade dress; represented clients in trademark /trade dress 
litigations, administrative proceedings before the Trademark Trial and 
Appeal Board and United States Patent and Trademark Office. 



Testimony at Trial or by Deposition 

(Party who retained me shown in bold) 

2012 Forest River v. Heartland USDC Northern District of IN 

(Deposition) 

2012 SPD v. Church & Dwight USDC District of NJ 

(Deposition) 

2012 Brighton Collectibles v. Texas Leather USDC Southern District of CA 

(Deposition) 

2012 Cytosport v. Vital Pharmaceuticals USDC Eastern District of CA 

(Deposition) 

2012 Apple v. Samsung USDC Northern District of CA 

(Deposition and trial) 

2012 Authors Guild v. Google USDC Southern District of NY 

(Deposition) 

2012 Clear Choice v. Real Choice TTAB 

(Opposition testimony) 

2011 Borghese v. Perlier et al. USDC Southern District of NY 

(Deposition) 



2011 My Favorite Company v. Wal -Mart USDC Central District of CA 

(Deposition) 

2011 PepsiCo v. Pirincci TTAB 

(Opposition testimony) 

2011 Merck Eprova v. Brookstone USDC Southern District of NY 

(Deposition and trial) 

2011 Wella, Inc. v. Willagirl LLC USDC Southern District of NY 

(Deposition) 

2011 Bauer Bros. v. Nike USDC Southern District of CA 

(Deposition) 

2011 Aviva Sports v. Manley USDC District of Minnesota 

(Deposition) 

2011 American Express v. Black Card LLC USDC Southern District of NY 

(Deposition) 

2011 Gosmile v. Dr. Levine USDC Southern District of NY 

(Preliminary Injunction Trial) 

2010 Nat'I Western Life v. Western Nat'I Life USDC Western District of TX 

(Deposition) 



2010 3M v. Mohan 

(Trial) 

2010 Active Network v. EA Sports 

(Preliminary Injunction declaration) 

2010 FIJI Water Co. v. FIJI Mineral USA 

(Deposition) 

2010 Hansen Beverage v. CytoSport 

(Deposition) 

2010 People's United Bank v. PeoplesBank 

(Deposition and Preliminary Injunction trial) 

2010 Don Henley v. Charles Devore 

(Deposition) 

2010 Pegasus v. Allscripts 

(Deposition and Mediation) 

2010 Jelmar, Inc. v. Zep Commercial 

(Deposition) 

2010 Dollar Bank v. Emigrant Bank 

(Deposition) 

USDC District of Minnesota 

USDC Central District of CA 

USDC Central District of CA 

USDC Central District of CA 

USDC District of CT 

USDC Central District of CA 

USDC Middle District of FL 

USDC Northern District of IL 

USDC Western District of PA 



2009 LG Electronics v. Whirlpool 

(Deposition) 

2009 Farberware v. Meyer Marketing 

(Deposition and trial) 

2009 NEC v. Ampad 

(Deposition) 

2009 GAP Inc. v. G.A.P. Adventures 

(Deposition and trial) 

2009 Lumber Liquidators v. Stone Mntn 

(Deposition and trial) 

2009 CytoSport v. Vital Pharmaceuticals 

(Deposition) 

2009 REDCv.NHA 

(Deposition) 

2008 1800Contacts v. Lens.com 

(Deposition) 

2008 Tokidoki v. Fortune Dynamic 

(Deposition and trial) 

USDC District of DE 

USDC Southern District of NY 

USDC Southern District of NY 

USDC Southern District of NY 

USDC Eastern District of VA 

USDC Eastern District of CA 

USDC Southern District of CA 

USDC District of UT 

USDC Central District of CA 



2008 Brighton Collectibles v. Dynasty USDC Southern District of CA 

(Deposition) 



Presentations 

Internet Survey Issues (PLI Hot Topics in Advertising Law Conference, March 2012) 

Measuring Consumer Confusion Through Online Surveys (2011 Midwest IP Institute) (September, 2011) 

Online Surveys as Evidence in Trademark Disputes (International Trademark Association Annual 

Conference, May 2011) 

Managing Intellectual Property Trademark Roundtable (April 7, 2010) 

Recent Trends in Trademark Surveys (Virginia State Bar Intellectual Property Conference, October 2009) 

Trademark Surveys in US Litigation (presentation for International Trademark Association Annual 

Conference) (May 2009) 

How to Conduct Surveys for use in Trademark Disputes (Practicing Law Institute Advanced Trademark 

Law Conference) (May 2009) 

Trademark and Advertising Perception Studies for Legal Disputes (Opinion Research Corporation 

Seminar, June 2008) 

Understanding Advertising Perception Surveys (Promotions Marketing Association Annual Law 

Conference) (November 2007) 

Designing and Implementing Studies to Substantiate Advertising Claims (American Conference Institute 

Claims Substantiation Conference, October 2007) 

Surveys in Trademark and False Advertising Disputes (InfoUSA Webinar, June 2007) 



Measuring Consumer Perception in False Advertising and Trademark Cases, (multiple presentations) 

(2007) 

Potential Errors to Avoid In Designing a Trademark Dilution Survey (American Intellectual Property 

Association paper, April 2007) 

Consumer Surveys in Trademark and Advertising Cases (presentation at Promotions Marketing 

Association Annual Law Conference) (December 2006) 

Use of Survey Research and Expert Testimony in Trademark Litigation, (International Trademark 

Association Annual Conference, May 2006) 

Survey Research as Evidence in Trademark /Trade Dress Disputes (multiple presentations) (2006) 

Using Surveys to Measure Secondary Meaning of Trade Dress, Legal Education Seminar, Boston, April 

2006 



Publications /Papers 

Trademark Litigation Online Consumer Surveys (Practical Law Company Intellectual Property and 

Technology, May 2012) 

Hot Topics in Advertising Law 2012 (Contributor to Practising Law Institute publication) 

A Comparative Empirical Analysis of Online Versus Mall and Phone Methodologies for Trademark 

Surveys, 100 TMR 756 (May -June 2010) 

Recent Trends in Trademark Surveys (paper for Virginia State Bar Intellectual Property conference, 

October 2009) 

Trademark Dilution Revision Act breathes new life into dilution surveys (In Brief PLI website, June 2009) 

The Mark (Survey Newsletter; three editions 2009) 

Hot Topics in Trademark Surveys (paper for Practicing Law Institute Advanced Trademark Law 

Conference) (May 2009) 

The Mark (Survey Newsletter, 2008) 

Trademark and Advertising Survey Report (Summer 2007) 

Avoiding Pitfalls in Dilution Surveys underTDRA (AIPLA Spring Conference, Boston, May 2007) 



Commentary 

Comment on Hotels.com case (on TTABLOG.COM, July 24, 2009) 

Comment on Nextel v. Motorola (on TTABLOG.COM, June 19, 2009) 

PLI All -Star Briefing Newsletter, "What does the Trademark Dilution Revision Act mean for the future of 

Dilution Surveys ?" (June 2009) 

Can I Get By Without a Survey, Managing Intellectual Property (May 2009) 

Professional Memberships /Affiliations 

Council of American Survey Research Organizations 

International Trademark Association 

National Advertising Division of Council of Better Business Bureaus 





TELEPHONE PROGRAMMING: 

4 cells: Test and Control, color and grayscale 

4 web pages: 

1. Engine numbered 158 

2. Engine numbered 269 

3. Engine numbered 307 

4. Engine numbered 492 

SCREENER 

S1A. (If speaking with reception) 

Hello, my name is and I'm calling from ORC International, a market research firm. We're conducting a 

short survey and would like to include the opinions of someone in your organization. Please be assured we are 

not selling anything and will not ask you to sign up for anything. We only want your opinions. (Ask to speak to 

an individual who has responsibility for purchasing or renting gasoline powered engines or equipment that 

contains gasoline powered engines) 

BASE: ANY NON -TERMINATES 

(When speaking with potential respondent:) 

S1B. Hello, my name is and I'm calling from ORC International, a market research firm. We're conducting a 

short survey and would like to include your opinions. Please be assured we are not selling anything and will not ask 

you to sign up for anything. We only want your opinions. 

1. Willing to participate 4 continue 

2. Not willing -4 (ask if there is someone else who has responsibility for purchasing or renting gasoline powered 

engines or equipment that contains gasoline powered engines) 

BASE: ANY NON -TERMINATES 

S2. Does your organization purchase overhead valve, horizontal shaft gasoline -powered engines? 

1. Yes -) continue to S3 

2. No -4 go to S5 

3. Don't know -i (ask if there is someone else who would know.) 



BASE: S2 =YES 

53. For which of the following purposes does your organization purchase overhead valve, horizontal shaft gasoline - 

powered engines? 

(Read chokes and select all that apply or none) 

6. For use in equipment the organization manufactures 

7. For use in equipment the organization sells at retail 

8. For use in equipment the organization sells at wholesale 

9. For use in equipment that the organization rents to customers 

10. Other (specify) (record verbatim) 

BASE 52=ves 

54. When it comes to the selection of which overhead valve, horizontal shaft gasoline -powered engines to purchase, 

which of the following best describes your role? 

4. I personally decide which engines to purchase 

5. I am involved along with others in decisions about which engines to purchase 

6. I have no involvement in decisions about which engines to purchase 

BASE = ALL 

SS. Does your organization purchase or rent products that contain overhead valve, horizontal shaft gasoline -powered 

engines....such as generators, air compressors, pressure washers, construction equipment, water pumps, lawn and 

garden equipment, roto- tillers, or snow blowers? 

1. Yes 9 continue to S6 

2. No 

3. Don't know 4 (ask if there is someone else who would know.) 

BASE S5 =yes 

S6. For which of the following purposes does your organization purchase or rent products that contain overhead valve, 

horizontal shaft gasoline -powered engines? 

(Read choices and select all that apply or none) 

6. For rental to customers 

7. For sale to stores 

8. For sale to retail customers 

9. For use in our profession 

10. Other (specify) (record verbatim) 



BASE = SS = ves 

S7. When it comes to the selection of which products to purchase that contain overhead valve, horizontal shaft gasoline - 

powered engines to purchase, which of the following best describes your role? 

4. I personally decide which products to purchase 

5. I am involved along with others in decisions about which products to purchase 

6. I have no involvement in decisions about which products to purchase 

(MUST SELECT 1 or 2 in EITHER 54 or 57 to continue) 

BASE: ALL QUALIFIED RESPONDENTS 

S9. Great, now we have some questions for classification purposes. 

What is your profession? (record verbatim) 

BASE: ALL QUALIFIED RESPONDENTS 

S10. For approximately how many years have you been in this industry? 

BASE: ALL QUALIFIED 

511. And, what is your current job title, if you have one? 

[Record verbatim or select "none" option] 

512. What state or states do you work in? (record state or states) 

513. Record Respondent's Gender 

1. Male 
2. Female 

514. For classification purposes only, could you tell me what age range you fall into? 

1. Under 18 -- thank & terminate 

2. 18 -34 

3. 35 -49 

4. 50+ 

5. Refuse 

515 We would like to ask you a few more questions which would require you being at a computer to look 

at a picture. It will take only a few minutes. 

Are you willing to do this? 

1. Yes -- continue 



2. No -- thank & terminate 

516 Do you have access to the Internet right now? 

1. Yes --skip to 518 

2. No -- continue 

517 Can I schedule some other time for you to look at the webpages and answer a few questions? Again, it 

will take only a few minutes. 

1. Yes -- schedule a call back & end survey for now 

2. No -- thank & terminate 

518 Please go to your computer, open an internet browser and maximize it to cover the whole screen. Let 

me know when your internet browser is open and maximized. 

[WAIT FOR RESPONDENT TO INDICATE THEY ARE READY AND THEN MOVE ON TO MAIN QUESTIONNAIRE.] 

MAIN QUESTIONNAIRE 

Q200 In a moment I am going to direct you to look at an image of an overhead valve, horizontal shaft gasoline - 

powered engine. 

(For Cells I and 2 only): The image of the engine is not in color. (For all Cells): Any brand names or logos have been 

removed from the image. 

When you are finished, I will ask you some questions. If, for any question you are asked, you have no opinion, please 

indicate so. Please do not guess. 

Q220 Are you ready? 

1. Yes 

2. No -- wait until respondent indicates they are ready and then continue with Q225 

0225 [DIRECT RESPONDENT TO APPROPRIATE WEBPAGE FOR THEIR CELL AND ROTATION TO VIEW IMAGES.] 

1. CELL 1 - GIVE WEB ADDRESS FOR WEBSITE 1 

2. CELL 2 - GIVE WEB ADDRESS FOR WEBSITE 2 

3. CELL 3 - GIVE WEB ADDRESS FOR WEBSITE 3 

4. CELL 4 - GIVE WEB ADDRESS FOR WEBSITE 4 

Q230 You should now be looking at an image of an engine. 

Can you see the image clearly? 

1. Yes 



2. No -- WALK RESPONDENT THROUGH WEB ADDRESS AGAIN UNTIL HE /SHE CONFIRMS THEY ARE AT THE RIGHT 

SITE AND THEN CONTINUE WITH Q235. IF CANNOT VIEW PAGE CLEARLY, THANK & TERMINATE. 

Q233 There should be a number in the bottom right -hand corner of the page. Please read me the number. 

1. 158 (terminate if not Cell .1) 

2. 269 (terminate if not Cell 2) 

3. 307 (terminate if not Cell 3) 

4. 492 (terminate if not Cell 4) 

5. Can't see number (Provide web address again and have respondent attempt to go to the website and then 

continue. Or if respondent still cannot provide the correct number, terminate the interview.) 

Q235 Please take your time looking at this image and let me know when you are ready. [When respondent is ready, 

continue to next question] 

Do you associate the overall appearance of this engine with any particular manufacturer or manufacturers, 

or 

do you not associate the overall appearance of this engine with any particular manufacturer or manufacturers? (record 

one answer) 

1. I do associate the overall appearance of this engine with any particular manufacturer or manufacturers 

2. I do not associate the overall appearance of this engine with any particular manufacturer or 

manufacturers 

3. No opinion 

BASE: 235 =1 

Q240 Do you associate the overall appearance of this engine with... (read first two answer choices and record one 

answer) 
1. Only one manufacturer -* go to 250 

2. More than one manufacturer 4 skip to 270 

3. No opinion 



BASE: 240 =1 

0.250 What manufacturer do you associate the overall appearance of this engine with? 

(Record verbatim or select "don't know" if respondent does not name a manufacturer) 

BASE: 250= entered answer 

0.255 What makes you associate the overall appearance of this engine with 

be as specific as you can. 

(Record verbatim) 

BASE: 250 = entered answer 

Q.260 Any other reasons? (record verbatim or select "none ") 

(pipe in answer from 250)? Please 

BASE: 250 = don't know 

Q.265 What made you answer that you associate the overall appearance of this engine with only one manufacturer? 

(record verbatim) 

BASE: 240 =2 

Q.270 What manufacturers do you associate the overall appearance of this engine with? 

(record each answer in separate box or "don't know ") 

BASE: 270 = entered more than one manufacturer 

Q.275 What makes you associate the overall appearance of this engine with (pipe in answers from 270 

separated by "and ")? (record verbatim) 

BASE: 270 = entered only one manufacturer 

Q.280 You answered that you associate the overall appearance of this engine with more than one manufacturer, but 

only named one (pipe in answer from 270). What made you answer that you associate the overall appearance of 

this engine with more than one manufacturer? (Record verbatim) 

BASE: 270= don't know 

0.285 What made you answer that you associate the overall appearance of this engine with more than one 

manufacturer? (record verbatim) 
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Years in Industry # of Respondents
1 -2 31
3 -5 48
6 -9 48
10 -19 117
20 -39 179
40+ 77

Age # of Respondents
18 -34 100
35 -49 180
50+ 218
Refuse 2

Gender Total
Male 458
Female 42

Region Total
Midwest 130
South 127
West 117
Southeast 100
Northeast 91
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Results for the Non -Color Groups

Group: % Associate with Honda Only:

Honda Non -Color Group 43.5%

Control Non -Color Group 30.2%

Difference 13.3%

Results for the Color Groups

Group: % Associate with Honda Only:

Honda Color Group 63.7%

Control Color Group 55.5%

Difference 8.2%
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IDS OF RESPONDENTS WHO MENTIONED COLOR IN PORET SURVEY COLOR TEST GROUP

ID NUMBERS

102554 104586

102582 104823

102608 104855

103265 104972

103267 105321

103338 105338

103403 105476

103581 105526

103627 105606

103642 105787

103696 105929

103704 106016

103718 106129

103766 106332

103818 106905

103959 106977

104044 106992

104213 150276

104565 150330



IDS OF RESPONDENTS WHO MENTIONED COLOR IN MANTIS SURVEY TEST GROUP

21

26
27
52
63
65

71

77
80
88

90
99

106
111
118
121
129
130
135
141
157
165
166
171
174
183
189
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Survey Test Group Association with

Honda as a Single Source

Poret Survey (color image of Honda) 59.7%

Mantis Survey (including "more than one" responses)51.3%

Poret Survey (non -color image of Honda) 41.1%

Mantis Survey (only "one company" responses) 40.7%

5



Survey, Control Association with

Honda as a Single Source

Poret Survey (color control) 50.0%

Poret Survey (non -color control) 23.0%

Mantis Survey 8.9%

Survey Net. Secondary Meaning

Mantis Survey (including "more than one" responses)42.4%

Mantis Survey (only "one company" responses) 31.8%

Poret Survey (non -color versions) 18.1%

Poret Survey (color versions) 9.7%

6
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HOT TOPICS IN TRADEMARK SURVEYS

Hal Poret, Vice President - Guideline

PLI Advanced Seminar on Trademark Law 2009

I. Recent Judicial/TTAB Survey Decisions

Relevant Universe
The survey universe is one of the most commonly criticized

aspects of trademark surveys. The following are cases in which

perceived errors in the identification of the relevant survey

universe resulted in the survey being discounted or excluded.

Smith v. Wal Mart Stores, .Inc., 537 F. Sapp. 2d 1302 (N.D. Ga.
2008).
Wal -Mart filed trademark infiingement and dilution claims against

the party marketing "Wal *ocaust" and "Wal- gaeda" T -shirts on the

website www.cafepress.com. Wal -Mart offered a mall- intercept

confusion survey among participants over the age of twelve who

were likely purchasers of t- shirts, mugs, and other items on the

web. The court admitted the survey but criticized it heavily for

including all Internet shoppers rather than limiting the survey to

consumers of the Café Press website. Finding that the survey

universe was, therefore, badly over -inclusive, the court assigned

the survey too little weight to raise an issue of material fact at

summary judgment.

2



University of Kansas. v. Sinks, 2008 U.S. Dist. LEXIS 23763 (D.
Kan. 2008)
The University of Kansas filed a trademark infringement and

dilution action against a marketer oft -shirts that parodied KU's

trademarks. KU offered a trademark confision telephone survey

among Lawrence, Kansas residents (where KU's main campus is

located). In particular, the survey screened for residents who liad

recently purchased KU merchandise. The court criticized the

survey for its inclusion of past purchasers of plaintiffs products,

instead of the proper umiverse.in a forward confusion case - likely

future purchasers of defendant's products.

Time Warner v. Fleet, Opposition No. 91155422 (TTAB 2008).
A study measuring awareness of the ROAD RUNNER mark for

broadband Internet service was found by the TTAB to be of little

value because of a flawed sampling plan resulting in a skewed

universe. Although 60% of the interviews were conducted with

randomly selected respondents, 40% were conducted with current

Road Runner customers, unfairly skewing the results toward a

fairly high awareness of Road Riuruer. The appropriate universe

for determining the prominence of the Road Runner mark would

have been the general universe of broadband intemet customers

without regard to what particular service they currently subscribed

to.
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Leelanau Wine Cellars, Ltd. v. Black & Red, Inc., 502 F.3d 504
(6th Cir. 2007)

In a dispute between wine producers from Michigan's Leelanau

Peninsula, the plaintiff submitted a survey concluding that

defendant's "Chateau de Leelanau" name was likely to be

confused with plaintiff's registered " Leelanau Cellars" mark. The

survey, conducted in 4 Michigan malls, showed wine purchasers

an ad for Leelanau Cellars and then 5 bottles of Michigan wine.

Respondents were then questioned to determine whether they

believe Chateau de Leelanau comes from the winery shown in the

ad. The court admitted the survey into evidence but accorded it

little weight. A major point of the court's criticism was that the

survey universe was not limited to purchasers of Michigan -

produced wines who acquire wine through wine- tasting rooms,

defendant's primary distribution method.

Presentation of Stiiniih/Controls to Respondents
The ideal survey stimuli are selected or created to represent true

marketplace conditions to the greatest extent possible, typically by

exposing respondents to the defendant's mark or product. Either

the same set of respondents or a separate "control group" are also

sometimes shown a control mark or product to screen out noise -

i,e. the tendency of respondents to guess or otherwise indicate

confusion for reasons unrelated to the trademark/trade dress at

issue. Surveys which present narks or products in manners that do

not reflect actual marketplace conditions or which emphasize a
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connection between plaintiff's and defendant's products beyond

what would occur in the real world have been frequently criticized

and discounted, as illustrated by these recent court and TTAB

cases:

Bass Pro Trademarks v Sportsman's Warehouse, Cancellation
No. 92045000 (TTAB 2008).
In an effort to cancel a registration for the mark Sportsman's

Warehouse (and design), petitioner submitted a survey in which its

Bass Pro Shops Sportsman's Warehouse logo was shown to

respondents, followed by six logos for other outdoor gear

businesses, including the respondent's design. The TTAB found

the 35% net confusion result to have little probative value because

respondent's logo was the only one of the array of six logos with

any similarity to petitioner's mark. The TTAB felt the array of

marks was engineered to suggest a connection between petitioner's

and respondent's marks. The Board also stated that any

"confusion" created merely by the concurrent use of a descriptive

term is not legally recognizable where the marks as a whole are

visually and aurally distinguishable.

Louis Vuitton Malletier v. Doonev & Bourke, Inc., 525 F. Supp.
2d 558 (S.D.N.Y. 2007) (Snecial Master's report), adopted by
525 F. Supp. 2d 576 (S.D.N.Y. 2007)

In Louis Vuitton, the court criticized the stimuli used to measure

potential confusion between plaintiff's and defendant's handbags.
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One of the plaintiff's surveys showed test group respondents

videos of women carrying defendant's handbags and control group

respondents a video showing women canyiug a 3rd party handbag.

The bags' logos, at the heart of the dispute, were not clearly visible

due to the distance of the camera from the subjects. The Special

Masters assigned to consider the surveys heavily criticized these

stimuli as failing to recreate marketplace conditions and testing the

"overall look" of the bags, rather than the relevant marks. The

Special Masters also concluded that the control handbag was

inadequate because it contained an obvious logo of a famous

handbag maker - Coach - and therefore, was not a plausible

choice to properly screen out noise.

Smith v. Wat Mart Stores, Inc., 537 F. Sapp. 2d 1302 (N.D. Ga.
2008)
In the Wal -Mart case discussed above, survey respondents viewed

either defendant's actual T- shirts or a simulated website created by

the plaintiff's expert that attempted to represent a consumer's

experience of shopping for defendant's T- shirts on the web. The

court criticized the fictional website, which differed significantly

from the actual website in that the latter contained many different

sellers of different kinds of goods, as opposed to the survey

stimulus, which took respondents directly to the defendant's t-

shirt.
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University of Kansas. v Sinks, 2008 U.S. Dist. LEXIS 23763 (D.
Kan. 2008)
In the University of Kansas case noted above, respondents were

presented with a side -by -side comparison of the following: two

officially -licensed Kansas University T- shirts, two of defendant's

unlicensed Kansas University T- shirts, and two control T- shirts.

Commenting that such a side -by -side comparison does not refleet

how a real consumer would encounter the allegedly infringing t-

shirts in the actual marketplace, particularly since the parties'

goods are sold through different establishments, the court rejected

the survey.

University of Texas v. KSTElectric, 2008 U.S. Dist. LEXIS 8883
( W.D. Tex. 2008).
In a lawsuit claiming that the University of Texas' Longhorn

trademark was likely to be diluted by defendant's mark, defendant

offered a survey purporting to show that the UT Longhorn logo is

not sufficiently recopri7ed to be considered famous under TDRA

- only 5.8% of respondents in the U.S. and 21.1% of respondents

in Texas associated the UT Longhorn logo with UT alone. The

count found that the survey failed to prove lack of fame because,

among other reasons, the survey presented the UT logo in white

rather than its typical burnt orange color.
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Leelanau Wine Cellars, Ltd. u Black &. Red, Inc., 502 F.3d 504
(6th Cir. 2007)

Iu the LeeJana,' Wine Cellars case cited above, respondents were

presented with five wine bottles of third -party Michigan- produced

wine, and then defendant's bottle. The court gave the survey little

to no weight, opining that a side -by -side comparison of wines did

not replicate the manner in which actual consumers would

encounter the defendant's products.

Hormel Foods v Span, Arrest, Cancellation No. 92042134
(TTAB November 2007)
A dilution su vey showing that the name "Spain Arrest" (anti -

spam computer software) caused 44.7% of respondents to think of

the mark SPASM for canned meats was found mrpersuasive by the

TTAB due to a number of flaws, including that the survey

presented the mark Spam Arrest generally as "internet software,"

rather than in the specific context of software that is used for

blocking unsolicited commercial email The Board also criticized

the survey for lack of a control to screen out noise.

Wording of Survey Instructions /Questions
It is well -settled that trademark survey instructions and questions

should: (1) specifically address the relevant issues; (2) be as clear

and non -suggestive as possible; and (3) instruct respondents not to

guess and that they are free to answer "don't know" if they have no
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opinion. Surveys that do not comply with these criteria have been

viewed with less reliability by the courts and TTAB.

E.T. Browne v Cococare, 2008 U.S. App. LEXIS 16585 (3'I Cir.
2008).

A "Thermos" survey designed to determine whether "Cocoa Butter

Formula" is generic was found to be significantly flawed because

the survey asked respondents for terms "describing" the product at

issue, in addition to asking for terms "identifying" the product

category. As a result of having asked for "descriptions," many

respondents gave adjectives describing the product (such as

"moisturizing" or "healing ") and only 30% of respondents gave a

norm identifying the product type. Nevertheless, the fact that no

respondents mentioned the tern "Cocoa Butter Formula" was

found to have enough probative value to allow the mark -owner to

survive summary judgment on the genericness issue.

Louis Vuitton Malletierv. Doonev & Bourke, Inc., 525 F. Sium

2d 558 (S.D.N.Y. 2007)

In Louis Vuitton, the Special Masters criticized one of plaintiff's

surveys for failing to instruct respondents not to guess or to answer

"I don't 'mow" if appropriate. A second survey offered by

plaintiff was criticized because one of the questions was too

ambiguous and confusing. The question asked whether

defendant's bag was put out by a company that has "some business

relationship" with the company whose bag was shown first. The

court felt this language was so vague as to lead respondents to
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answer yes without any particular uuiderstanding of what such a

"relationship" might consist of or whether such relationship is

truly related to source, sponsorship, Of affiliation.

University of Texas v KST Electric, 2008 U.S. Dist. LEXTS 8883
(W.D. Tex. 2008).
In the University of Texas case, the court discounted plaintiff's

dilution survey because it felt that a question asking whether the

logo was associated with any "company, organization, or place"

led respondents away from naming an educational institution. The

court felt that such question wording encouraged them to name a

place rather than a school. The problematic nature of this question

was also compounded in the eyes of the court by the fact that

respondents who mentioned Texas, Texas Longhorns, or Texas

football were not counted as having associated the logo with

University of Texas.

Gen. Conf Corp. of Seventh-Day Adventists v. McGill. 87
U.S.P.Q.2d 1813 (W.D. Tenu. 2008)

In order to measure genericness of the term Seventh Day

Adventist, a survey was conducted asking respondents "[w]hat

organization do you associate the term "Seventh Day Adventist"

with ?" and "[w]bat else, if anything, do you associate the term

with ?" The survey result was that 23% of the public answered a

"religious organization or group," 18% a "church," and 5% a

"church organization or group." The count criticized the phrasing
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of the survey questions, finding that it made it extremely difficult

to tell whether the respondents associated the term "Seventh -day

Adventist" with a specific religious organization or merely with a

type of religion. The court also found that the first question led

respondents to associate the term with a specific source by asking

them to identify an "organization." The follow -up probe was

insufficient to cure this error because it failed to discern between

respondents who were thinldng of a particular organization and

respondents who were thinking of a type of religion.

Smith v. Wat Mart Stores, Inc., 537 F. Supp. 2d 1302 (N.D. Ga.
2008)

Ill Wal -Mart, the plaintiffs survey was criticized for survey

wording that asked which company "put out" the (parody) t- shirts

at issue. If the respondents answered Sears, Wal -Mart, or K -Mart,

they were counted as "confused" and the interviewer was directed

to skip other confusion questions and go to the dilution questions.

The court found that this question was improperly worded and

undermined the double -blind nature of the study by allowing the

interviewers to discern the identity of the survey's sponsor (Wal-

Mart). In addition, since the questions inquired `which company"

put out the product, respondents were led to name companies and

not the defendant, an individual.
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University of Kansas. v Sinks, 2008 U.S. Dist. LEXIS 23763 Ç.
Kan. 2008)

In University of Kansas, respondents were asked if they thought

the defendant's and the control `Nebraska" t- shirts were licensed

but were not asked this question in connection with the other t-

shirts. In the eyes of the court, this omission unfairly suggested to

respondents that the parties' t -shirts were, in fact, related and

unlicensed.

Leelanau Wine Cellars, Ltd. i. Black & Red, Inc. 502 F.3d 504
(6th Cir. 2007)
In Leelanau, respondents were shown an ad for plaintiffs wine

and were then asked whether they believed that any of the wine

bottles in front of them (only one of which used the word

LEELANAU) came from the same winery as the wine in the ad.

The court criticized this question (along with the presentation of

multiple wines together) for leading respondents to assume that at

least some wine in the display must be the correct answer, and for

making the defendant's wine stand out as the obvious one in the

display.

Bay State Savings Bank a Baystale Financial Services. L.L.C.,
484 F. Su(rp. 2d 205 (D. Mass. 2007).
Plaintiff submitted a survey purportedly demonstrating that BAY

STA FE had acquired secondary meaning for banking products.

The court criticized the survey for failing to measure whether

respondents associated "Bay State" with institutions specifically
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providing investment or insurance services, because it asked only

if respondents associated the words `Bay State" with any

"financial institution or institutions" in the relevant area.

Meaning of Survey Results

7- Eleven v. Morrison, Opposition No. 91154687 (TTAB 2008).
In sustaining 7- Eleven's Opposition to an application for the mark

SLURP -E7F for pet bowls, the HAB considered a survey in

which 19% of respondents who were exposed to the mark SLURP -

EZE for pet bowls mentioned 7- Eleven or SLURPEE. The TTAB

commented on the small sample size of 162, but found the survey

was entitled to some weight. Specifically, the TTAB found that

the survey suggested that pet bowls and soft drinks are sufficiently

related in the minds of the consuming public for confusion to be

likely to occur.

Jada Toys, Inc. v Maffei!, Inc., 2008 U.S. App. LEXIS 3627 (9th
Cir. 2008).
Claiming that the name HOT RIGZ for toy vehicles would dilute

Mattel's HOT WHEELS mark, Mattel offered surveys showing

that 28% of respondents exposed to the HOT RIGZ name and 7%

exposed to a HOT RIGZ package believed Hot Rigz to be put out

by Mattell/Hot Wheels. The Ninth Circuit accepted the surveys as

sufficient evidence to permit a finding of likelihood of dilution.

The court failed to comment on the surveys' reliance on typical
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"confusion" questions rather than dilution -focused questions or

why it felt 7% (without a control) was sufficient.

Sara Lee Corp. a Amine Malnnorrd, Opposition No. 91162134
(January 2008).
In opposing an application to register T.FGSTICK for hosiery, Sara

Lee Corp. offered a survey showing that 17.7% of women who

were shown LEGSTICK on a card thought this brand is put out by

L'EGGS (14.1% specifically mentioning "legs" iu the nine

Legstick.) The TTAB found the survey to be probative evidence

supporting a likelihood of confusion and sustained the opposition.

Louis Vuitton Malletier a Dooney & Bourke, hie., 525 F. Snap.
2d 558 (S.D.N.Y. 2007)
Plaintiff's expert attempted to present results of a confusion survey

as evidence of dilution. The court noted the difference between

trademark confirsion and dilution and excluded the confusion

survey as evidence on the dilution issue. In addition, plaintiff's

dilution -by- blurring stuvey was criticized for asking irrelevant

questions that failed to measure the impact of the defendant's

product on the plaintiff's marks. Plaintiff's survey expert asked

respondents whether their knowledge of the existence of the

defendants' bag would make them more likely to buy the

plaintiffs bags. This question was did not properly address the

issue of dilution because a lower interest in purchasing plaintiff's

bag did not indicate that the ability of plaintiff's mark to serve as a

source identifier had been impaired. Nor could a question about

whether defendant's bags were "knock- offs" show dilution
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because it did not produce evidence of the relevant impact of

defendant's use on the plaintiff's marks.

II. Trademark Dilution Revision Act: A New Era for
Dilution Surveys?

The history of trademark dilution surveys - much like the history

of dilution law in general -- is one of uncertainty, "confusion," and

error, as courts, commentators, and researchers have struggled

(often unsuccessfully) with how a survey could properly measure

dilution as that concept has been variously defined and as it has

evolved over tine. In contrast to likelihood of confusion surveys,

very few courts have offered guidance on how a proper dilution

survey might be constructed and fewer still have accepted and

given significant weight to dilution surveys.' This lack of a

general consensus on acceptable designs for dilution surveys has

been exacerbated by the changing legal landscape, as the Supreme

Count in Moseley v. Victoria Secret Catalogne2 cast doubt on much

of dilution law that had come before it and, now, the Trademark

Dilution Revision Act ( "TDRA ") has over -ruled the law of

Moseley in certain key respects. A relatively small number of

` While survey researchers must be guided by their own expertise
and knowledge of the principles of their field, those conducting
studies intended to be used as evidence in legal proceedings must
also be familiar with legal definitions and case law in order to
satisfy the legal standards that will govern the admissibility of and
weight given to the survey.
2 537 U.S. 418 (2003).
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dilution surveys have been attempted since Moseley and only a

handful of courts have considered dilution surveys after Moseley.

The passage of TDRA has certainly revived the doctrine of

dilution as a viable source of federal protection for owners of

fanions marks and has sparked renewed interest in dilution

surveys. Several key provisions of TDRA are of particular

relevance to how dilution will be assessed through survey research.

In the TDRA, Congress defines a trademark as "famous" if it is

"widely recognized by the general consuming public." This

definition seems intended to reverse previous case law establishing

that dilution could be actionable even when the mark is famous

only within a specialized group of constuners or within a limited

geographical region. Therefore, researchers attempting to measure

dilution should think carefully before: (1) using a universe that is

defined so as to be limited to a specialized class of consumers; and

(2) limiting the universe to a particular geography.3 Such

3 This is not to suggest that a researcher may not interview in a
particular geographical area for reasons other than the definition of
the universe. For example, if the allegedly diluting mark is only
being used in a particular geography, it may be appropriate to
interview in that geography if the survey design requires sampling
respondents who have already been exposed to the diluting mark.
Likewise, in a research design that requires a control group of
respondents who have yet to be exposed to the defendant's mark, it
may be appropriate to draw respondents for a control group from
certain geographical areas in which the defendant's mark has not
been used. However, the survey design should not be premised on
the idea that the plaintiff's mark is only famous in a certain
geography.
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definitions of the universe may be criticized and possibly lead to

the exclusion of the survey.

IDRA also clearly establishes a high standard for faine, and

implies that surveys assessing a mark's fame must do so nationally

among the general consuming public. In one TTAB case since

TDRA, the Board considered a survey offered as evidence of faine.

In Seven- Eleven v. Wechsler, the TTAB's first major dilution

decision since IDRA, the Board found that survey evidence

showing 73% unaided awareness of BIG GULP was sufficient to

meet TDRA's heightened burden for proving fame. The Board,

however, ruled that the mark GULPY for portable animal water

dishes was not likely to dilute Seven Eleven's BIG GULP mark.

No likelihood of dilution survey was offered and the Board found

the marks were not sufficiently similar to create a likelihood of an

association leading to binning. See Opposition No. 91117739

(May 15, 2007)

TDRA also provides the following guidance relevant to dilution

survey research:

Perhaps most significantly, TDRA overrides the Supreme

Court's actual dilution standard, establishing a likelihood

of dilution standard and opening the door for likelihood of

dilution surveys.

17



TDRA clarifies that dilution protection extends to famous

marks that have acquired their distinctiveness, making it

unnecessary for a survey measuring fame or dilution to

also establish that the mark is inherently distinctive.

TDRA explicitly recognizes a cause of action for

tarnishment, a form of dilution that is often easier to

measure through survey research than blurring.

Under the actual dilution standard prior to TDRA, most dilution

surveys sought to measure whether the allegedly diluting use was

"associated" with or called to mind the famous mark. TDRA

seems to encourage "association" surveys by defining dilution as

an "association arising from the similarity between a mark or trade

name and a famous mark" that impairs the distinctiveness or hanns

the reputation of the famous mark.

In Moseley, the Supreme Court distinguished between cases

involving identical marks and those involving non- identical marks,

and held that, at least in the case of non- identical marks, "mere

association" of the defendant's mark with plaintiff was not enough

to prove actual diluution.4 Likewise, surveys that have established

4 Moseley, 537 U.S. at 433 -34 (must show not only a mental
association but also a change in perception toward the holder of the
famous mark.) See also Ringling Bros.- Barmun & Bailey
Combined Shows, Inc. v. Utah Div. Of Travel Dev., 170 F.3d 449
(4°' Cir. 1999) (holding that mere association of defendant's slogan
with plaintiff's mark did not establish dilution; plaintiff must also
show that consumers will associate plaintiff's mark less strongly
with plaintiff.)
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nothing more than that the defendant's mark "calls to mind" the

famous mark have been criticized for falling short of establishing

dilution.

Although the analysis in Moseley was that "mere association" was

not sufficient to prove actual dilution, the court's position that

"association will not necessarily reduce the capacity of the famous

mark to identify the goods of its owner "5 may also carry over to a

likelihood of dilution standard.

TDRA now defines binning as an association arising from the

similarity between the famous mark and the diluting mark "that

impairs the distinctiveness of the famous mark." Similarly, TDRA

defines tamishment as an association arising from the similarity

between the famous mark and the diluting mark "that harms the

reputation of the famous mark" Consistent with the Supreme

Court's words in Moseley, TDRA seems to recognize

"association" and "impairs the distinctiveness" as separate prongs,

each of which would presumably require proof.

This is not to suggest that survey evidence of association is not

valuable or that it should not be considered. It should, as

association is one of the steps in the dilution analysis laid out in

1DRA.6 Survey researchers do need to consider, however, that, on

5 Moseley, 537 U.S. at 433.
6 In addition, the Supreme Court in Moseley left open the
possibility that association might be enough to indicate a
likelihood of dilation in cases of identical marks - i.e., that in the
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its own, survey evidence that shows only that the defendant's murk

is associated with or calls to mind the plaintiff may not be

sufficient to snpport a conclusion that there is a likelihood that the

mark's distinctiveness will be impaired or that the mark's

reputation will be harmed.'

While most dilution surveys will likely continue to be of the

"association" variety, other survey designs have been developed to

go further and measure the likelihood of haiiu to the

distinctiveness or reputation of a famous mark. Such surveys often

involve exposing consumers to the allegedly diluting use through

mailings, emails, phone calls, websites, and/or other

communications. A variety of techniques can then be employed to

measure these consumers' perceptions of the famous mark as

compared to the perceptions of connsmners who have not been

exposed to the diluting use or who have been exposed to a control

stimulus.

case of identical marks, a showing of association might justify an
inference that the distinctiveness of the famous mark is likely to be
impaired.
7 This is not to suggest that individual questions asking about
"association" or what a mark "calls to mind" are improper. Many
courts have accepted such questions as valid. The point is that a
dilution survey that does not go beyond proof of association may
be given less weight for failing to show likelihood of injury to
distinctiveness or reputation.
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Surveys under TDRA must also be carefully designed to

adequately address the type of dilution that is alleged to occur, and

to ask questions that acourt will find relevant to the legal dilution

concepts involved. A potential weakness in surveys designed to

measure dilution by blurring is to ask questions that do not address

the impairment of the "distinctiveness" of the famous mark as that

term is defined but, rather, address the allegedly diluting mark's

iiupact on `brand associations" that may fall outside the legal

definition of trademark dilution.

At the heart of the concept of dilution by blurring is the idea of the

"distinctiveness" of the mark. In the legal trademark context,

"distinctiveness" has typically meant the ability of the mark to

identify the mark owner (or licensee) as the sole source of goods or

services offered in connection with the mark. It is therefore a

potential weakness for a dilution -by- blurring survey to fail to

measure this traditional trademark function - the ability of the

mark to identify a unique source.

In the world of marketing, "brand equity" and "differentiation" are

concepts that play large roles. Unlike attorneys, who are

accustomed to thinking in terras of the legal definitions pertaining

to trademarks, marketing and market research experts tend to think

in terms of "brand equity" and "differentiation" - concepts that are

arguably broader than the traditional definitions of "trademark"

and "distinctiveness." "Brand equity" encompasses much more

than the ability of a name to identify and distinguish a unique

21



source. It encompasses a broad range of associations that

consumers have with a brand, such as associations between a

brand and particular product attributes, benefits, and values.

Similarly, " differentiation" encompasses more than the trademark

concept of "distinctiveness" - it encompasses not only the

communication of a unique source but also the communication of

the unique benefits that are associated with a brand.

In designing trademark dilution studies, there is the danger that

market researchers will ask questions that are relevant to a mark's

impact on certain brand associations, but axe not very relevant to

the core meaning of distinctiveness - the source -identifying

Ruction of the plaintiff's mark. For example such questions might

be addressed to: (1) what attributes respondents associate with a

brand; (2) how desirable products bearing the brand are; or (3) how

likely respondents would be to purchase a product with the brand.

Without also directing questions to the impairment of the mark's

ability to identify source, surveys that rely on the above types of

questions risk being accorded less weight .8

B This is a particular danger in trade dress cases, in which courts
are even more likely to be dismissive of evidence that a product is
less desirable or less associated with certain benefits because a
product with a similar appearance has come on the market.
Without evidence that the junior product actually impairs the
ability of the senior product's trade dress to identify its source, a
survey is unlikely to be accorded much weight on the topic of
dilution.
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This is not to say that "distinctiveness" should not be interpreted

more expansively to teat impairment to a broader range of brand

associations as falling within the definition of blurring. Indeed,

some survey experts have argued that brand equity should be

protected by dilution law9 and a few courts have accepted survey

evidence regarding impact on various types of brand associations

as probative on the topic of dilution (albeit prior to Moseley and

TDRA.) However, the majority ofpuuported dilution studies that

did not address what the court interpreted to be the meaning of

bhuiing - harm to the ability of the mark to identify source - have

been criticized. A researcher needs to think very carefully about

the distinction between trademark distinctiveness and brand equity

and keep in mind that, at a minimum, impairment to the ability to

identify source is at the heart of the meaning of blurring. Failure

to tailor at least some questions to the source -identifying function

risks missing the mark.

In the context of tan islunent surveys, a similar pitfall can be

avoided by paying close attention to the distinction between (1)

questions that elicit associations between a mark and shoddy,

morally questionable, or offensive goods; and 2) questions that

elicit associations between the mark and goods that are merely less

upscale, desirable, or expensive. The use of an identical or similar

mark on shoddy, morally questionable or offensive goods, or a use

of the mark that is insulting or offensive, or portrays the mark in au

9 See, e.g., Joel Steckel, Robert Klein, & Shelley Schussheim,
Dilution Through the Looking Glass: A Marketing Look at the
Trademark Dilution Revision Act of 2005, 96 TMR 616 (2005).
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unwholesome or unsavory context certainly falls within the

definition of tarnishment. The use of a mark in connection with

goods that merely cost less or are not as upscale may not be.1D

Although the line between use of a mark in connection with

shoddy or offensive goods and use of a mark in connection with

less desirable, less prestigious goods can be a fuzzy one, this

distinction may help the researcher avoid criticism that may be

directed at surveys that rely on questions designed to elicit less

positive associations in connection with issues such as price,

desirability, product benefits, or level of prestige. Prior to TDRA,

several courts had rejected dilution arguments centering on such

associations as missing the point of tarnishment, which these

courts interpreted as being focused on offensive or demeaning

connotations.» It is not entirely clear whether TDRA's definition

to See, e.g., Montblanc- Simplo GmbH v. Aurora Due S.r.L., 363 F.
Supp. 2d 467 (E.D.N.Y. 2005) (rejecting claim under New York
dilution statute that mark would be tarnished by association with
defendant's less prestigious product where there were no
allegations of "unwholesome or unsavory use. "); Estate of
Ellington v. Gibson Piano Ventures, Inc., 75 U.S.P.Q.2d 1724
(S.D. Ind. 2005) (rejecting tarnishment claim where defendant's
products were not as high -end as plaintiffs, but were not alleged
to be "shoddy. ");
11 See, Clinique Laboratories, Inc. v. Dep Corp., 945 F. Supp. 547
(S.D.N.Y. 1996) (no tamislunent where defendant's products were
cheaper but "neither shoddy or unwholesome. ") e.g., McFly, Inc.
V. Universal City Studios, Inc., 228 U.S.P.Q. 153 (C.D. Cal. 1985)
(no tamishment where there is no unwholesome or degrading
context of the use of a mark); King Research, Inc. v. Shulton, Inc.,
324 F. Supp. 631 (S.D.N.Y. 1971) (tamishment does not apply if
defendant's products do not have poor reputation or quality.)
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of tamishment as association that "harms the reputation" of the

famous mark might be interpreted to encompass a broader form of

harm- i.e., harm beyond association with shoddy, morally

questionable or offensive goods or messages.

As discussed in the context of blurring, some marketing and

market research experts will certainly take the position that

tamishment does (or should) encompass harm to brand equity, in

terms of the creation of less favorable associations between brand

and product, even in the absence of unwholesome or offensive

trademark use or use in connection with shoddy or morally

questionable goods. And it may be that this position gains judicial

acceptance, and that surveys showing that consumers associate a

famous mark with less expensive, desirable, or prestigious goods

will be accepted as evidence of tamishment. For the sake of

caution, however, researchers should keep in mind the distinction

between the "unsavory" theory of tarnishment and the theory of

Minty to favorable brand associations and that they can lower the

probability of having a survey criticized by framing questions

more geared to the traditionally accepted conception of

tamishment.

Several dilation surveys have been considered by the commits since

the passage of TDRA. In Nike. Inc. v. Nikepollnt'1 Inc. Civil

Action No. 2:05 -cv- 1468- GEB -JFM (E.D. Cal. September 17,

2007), a U.S. District Court riled that the nmarkNLKEPAL for

laboratory services was likely to dilute the famous NIKE mark.
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When asked over the telephone what came to their mind when read

the word Nikepal, 87% of survey respondents mentioned Nike.

Analyzing this "association" survey under IDRA, the court found

that this large percentage indicated both: (1) that the marks are

nearly identical; and (2) a strong degree of "actual association"

between Nikepal and Nike. Although TDRA defines "faine"

based on the general consuming public, Nike's association survey

limited the relevant universe to prospective customers of Nikepal.

The court took no issue with this luùverse. Accepting the survey

as strong evidence on several factors in TDRA's likelihood of

dilution analysis, the court reversed the TTAB's earlier decision

rejecting Nike's opposition to Nikepal and permanently enjoined

defendant from using Nikepal. The Nikepal survey was also cited

by a U.S. District Court in the Western District of Kentucky on the

remand of the Moseley case.

In the Jada Toys case, a. sruvey was offered to support the

claiming that HOT RIGZ for toy vehicles would dilute Mattel's

HOT WHEELS mark. The survey asked typical likelihood of

confusion questions, including what company puts out the product

HOT RIGZ and whether that company received authorization

from, or is affiliated with, any other company. The Ninth Circuit

accepted the results of this survey as sufficient evidence of an

association of HOT RIGZ and HOT WHEELS to permit a finding

of likelihood of dilution.

In Starbucks iv. Wolfe's Borough Coffee, Inc., 79 USPQ2d 1138

(S.D.N.Y.2005), a district court considered a dilution sruvey in the
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context of a tainishment claim under the new standards of TURA.

Starbucks pointed to the fact that its survey showed that 62% of

those who associated the mark CHARBUCKS with STARBUCKS

had a negative impression of' the use of Charbucks in connection

with coffee. The district court rejected this finding as evidence of

tamishment, noting that consumers having a negative impression

of the Charbucks mark does not mean that. consumers' perceptions

of Starbucks would be negatively impacted_ As the court pointed

out, a survey that had sought to measure the impact of negative

associations with Charbucks on respondents' positive associations

with Starbucks would have more appropriately addressed the

likelihood of dilution by tanúshment.

M. Reliability and Acceptance or Online Surveys
Increasing

Following the lead of the business world, courts and other legal

bodies are increasingly accepting online surveys as reliable

evidence. The criticisms that have typically been leveled against

online surveys in the legal context are: (1) the limited number of

people who can be reached to participate in an online survey; (2)

the lack of control over the survey process when the respondent

takes the survey in their own home without the supervision and

guidance of the interviewer; (3) the potential difficulty in

presenting stimuli to respondents via the internet; (4) the limited

ability to obtain complete and thorough open -ended responses

from respondents who have to type in their answers themselves
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and have no live interviewer to probe and clarify responses; (5) the

fact that on -line survey takers often take many surveys and may

not be representative of the ordinary respondent; (6) the difficulty

in validating online interviews.

Researchers have creatively limited the potential downside of these

factors in a variety of ways. Online panel providers have increased

the size of their panels and developed more sophisticated

procedures for ensuring representativeness of online samples in

terms of age, gender, geography, and other factors. Similarly,

panel providers now routinely clean their panels and validate the

characteristics of their panel members, which increase the

defensibility of using an online panel for sampling. Other methods

for expanding the reach of the online survey beyond internet

panels have also been developed, including methods whereby

internet users who are browsing the internet at the time a survey is

occuuring may receive a pop -up invitation to take part in a survey,

even if they are not part of an online panel. Online surveys can

also be programmed to maintain greater control over the interview

process, for example, by creating time -limits and other constraints

that nhi nimi7e the ability of respondents to consult other people or

resources while taking the survey.

In certain contexts, there are also significant advantages to internet

surveys over more traditional sampling/interviewing

methodologies. Online surveys can be taken at a convenient time

and in a comfortable setting for a respondent, minimizing
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distraction and allowing the respondent to focus on the survey.

Online surveys have the benefit of a telephone survey in allowing

for maximum geographic coverage but also the benefit of a mall-

intercept survey in terms of being able to present stimuli that need

to be viewed and/or heard, such as print ads or television

commercials. The ability to screen many respondents without the

involvement of a live interviewer reduces the cost of interviewing

and makes it possible to reach low incidence markets. The

absence of a live interviewer also minimizes the possibility of an

interviewer biasing the results of a study or creating fraudulent

results. Results of Internet studies are also typically available in

real time and can be quickly tabulated and reported on. In

addition, as online commerce becomes more and more the norm,

using the internet to simulate the process of encountering marks

and products will be representative of an actual marketplace

experience in more and more contexts.

In many ways, the internet is ideal for dilution surveys. On -line

surveys are generally considerably less expensive than mall-

intercept and telephone studies, and therefore, the typical survey

sponsor will be able to afford to do a larger number of interviews,

which is often necessary to reliably measure dilution. Images can

be shown to respondent on a computer screen, which is often

sufficient to satisfy requirements regarding realistic presentation of

die marks. In addition, if it is appropriate to survey the "general

consuming public" rather than consumers of a particular category
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BACKGROUND AND PURPOSE

Farberware Licensing Company LLC ("FL Ç') is the owner of the mark Farbenvare. FLC has licensed Meyer Marketing Co.
Ltd and its affiliates (collectively "Meyer) to use the Farberware mark in connection with certain cookware, such as pots and
pans. Meyer is not licensed to use the Farbenvare mark in connection with certain otherkitchenware, such as cutlery and kitchen

tools. Meyer uses the mark Prestige in connection with such items.

Meyer is marketing sets of kitchenware that bundle together products for which Meyer is licensed to use the Farberware mark
(such as pots and pans) with products for which Meyer is not (such as kitchen tools or cutlery). Meyer is marketing such
kitchenware sets through, among other ways, a website at the URL wwwfarberwarecookwat.e.corn. The haine page of the
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website says "Welcome to Farberware" and displays the Farberware mark and Farberware products in multiple places. The
Farberware mark also appears in multiple places on the web pages advertising the specific kitchenware sets.

FLC is concerned that consumers will be confused into believing that non -licensed Meyer products (such as kitchen tools and
cutlery) that are included with Farberware-licensed pots and pans in the kitchenware sets sold on the Farberware Cookware
website are Farberware products or are sponsored by Farberware. Bushell, Sovak, Ozer, and Guimi, attorneys for FLC, retained
me to conduct a study to determine whether there is an appreciable likelihood of such consumer confusion.

In the course of preparing this study, I reviewed the following materials: (1) the Complaint; (2) Declaration of Thomas J.
Maronick; (3) Declaration of Bobby J. Calder; (4) Defendants' Notice of Motion to Bar Maronick Expert Report, Testimony
and Surveys; (5) Memorandum in. Support of Defendants' Motion to Bar Maronick; (6) Farberware Cookware web pages; and

(7) other web pages involving cookware.

STUDY AUTHORSHIP AND QUALIFICATIONS

This study was designed, supervised, and implemented by Guideline under the supervision of Hal L. Poret, Vice President.

As a Vice President of Guideline, .I have personally designed, supervised, and implemented over 250 consumer surveys. More
than I20 of these have been trademark surveys and many others have concerned related issues regarding whether consumers
are confused or deceived by advertising or marketing. I have been personally involved in numerous studiesthat have been
admitted as evidence in legal proceedings and I have been accepted as an expert in survey research on numerous occasions by
U.S. District Courts and the Trademark Trial and Appeal Board.

I have frequently spoken at major intellectual property law conferences on the topic of how to design and conduct trademark
surveys, including those sponsored by the International Trademark Association (INTA), American Intellectual- Property Law
Association; Practicing Law Institute, Promotions Marketing Association, and American. Conference Institute. Most recently,
in May 2009, I spoke at the INTA Annual Conference as an expert on the topic of Trademark Surveys in US Litigations.

In addition to my survey research experience, I hold bachelors and masters degrees in mathematics and a J.D. from Harvard

Law School.

Additional biographical material, including lists of testimony and publications, is provided in,Appendix A.

The fee charged for the study and preparation of this report is $45,000. Additional time in connection with this matters if any,
will be billed at my ordinary rate of $400/hr.

STUDY DESIGN

441 qualified respondents participated in this study, which was conducted in 12 mall research facilities around the country.

Each respondent was randomly assigned to one of two Cells. 227 respondents were assigned to a Test Cell and 214 to a Contro

Cell.

Once screened and determined to be qualified, all respondents were seated in front of a computer and instructed as follows:

In a moment, I'm going to show you two pages from a website. The first page will be the home page and the second pagewill

be another page from the same website. I'd like you to look at the web pages I show you as you ordinarily would if youcame

across the website while shopping on the internet. You may take as much time as you like to review each of the web pages.
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After you are finished, I will ask you some questions. If, for any question I ask, you don't know the answer or you have no

opinion, please just say so. Please do not guess.

Ted I Cell

Respondents in the Test Cell were then shown the home page of the wwwfarberwarecoolavare.com website on the computer

monitor. j After respondents had a chance to see the home page, they were next shown. a web page from the same website

advertising a I5-piece kitchenware set from the Parberware Classic Series.2

This set consists of Farberware-licerised pots, pans, and lids, and three Prestige brand kitchen tools - a spatula, serving spoon,
and slotted spoon. The kitchen tools are pictured below the- pots and pans in an inset that contains the text "Includes Prestige®

Kitchen "fools."

The web page for this particular I5-piece kitchen set was selected for use in the study because, ofall the web pages I reviewed
on the Farber-ware Cookware website, the advertisement for this setmade the Most prominent use of the Prestige mark in

connection with the i knits that are net licensed by Farberware.

:When the page showing the kitchenware"setwas on the screen, respondents were instructed:

rtithow-shoWing you another page from the same. website. This page is offering a IS-piece set of kitchenware. Please look.
at this page as if you wore shopping ler kitchenware and were considering purchasing theadvertised set. Please let me know

when you are finished and then IviIl ask you some questions.

After respondents were finished reviewing the 'web page, they were instructed that they were now going tobe asked:sonic.

questions about the "kitchen tools" included in the advertised set - namely, "die spatula, serving spoon, and slotted spoon that

are shown beneath the pots and pans."

In criticizing the survey conducted by Dr. Maronick, Meyer complained that respondents were not allowed to seethe

advertisements during the questioning. Meyer criticized this as a "memory test" that did not simulate .actual market
conditions, and asserted that respondents should have been allowed to seethe advertisements during the interview so that they
could see the Prestige mark. In order to address Meyer's concern regarding this issue, the web page advertising the set was
left on the screen for the entire interview. Therefore, ::respondents had every opportunity to consult the web page and see. the

Prestige mark during the questioning.

After respondents indicated being finished looking at the page advertising the set, respondents were thenasked a series of

questions about the kitchen tools. With the second web page still viewable on the screen; respondents were first asked:

Who do you think makes or puts out these kitchen tools, or don't you have au opinion?

For each company or brand respondents named, if any respondents were asked;

What makes you think (centipany/braml) makes or puts out these kitchen tools?

All respondents were next asked:

Do you think the company that makes these kitchen tools has a business affiliation with any other company or brand, ordon't

you think so, or de you have no opinion?
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Respondents who answered "yes" were asked:

What other company or brand, if you know?

If respondent named a company or brand, they were asked the follow -up:

What makes you think the company that makes these kitchen tools has a business affiliation with (company/brand)?

Finally, all respondents were asked:

Do you think these kitchen tools are made or put out with the permission or approval of any company or brand, or don't you

think so, or do you have no opinion?

Respondents who answered "yes" were next asked:

What company or brand, ifyou know?

If respondent named a company or brand, they were asked the follow -up:

What makes you think these kitchen tools are made or put out with the permission or approval of (company/brand)?

See Appendix B for the complete text of the main questionnaire.3

These are standard questions used to measure whether there is a likelihood of several forms of confusion recognized by the.
Lanham Act - confusion as to source, sponsorship, or affiliation.

C'antrol Cell

Surveys often incorporate "controls" in order to ensure that the results represent genuine trademark- related confusion as
opposed to guessing or other forms of "noise." The test group incorporated a control procedure in the form of questions
asking respondents to give reasons for their answers. Such questions enable us to determine whether respondents who mention
Farberware are doing so because of the use of the Farberware mark in connection with the advertised set or are merely guessing
or naming "Farberware" for other reasons. To be conservative in the measurement ofconfusion, however, the survey also
incorporated a separate Control Cell to treasure the level of survey noise - i.e., the tendency of respondents to name Farberware
for reasons unrelated to Meyer's use of the Farberware trademark.

The procedure, instructions, and questioning in the Control Cell were identical to the Test Cell. The only difference was the
web pages shown to Control Cell respondents. For the Control Cell, the true Farberware Cookware web pages were altered to
remove any indicia of Farbenware. Both the home page and the web page advertising the specific set were digitally altered to
change every instance of the " Farberware" mark to a control name, "Kitchenware." ln addition, photos of Farberware pots and
pans were removed and, in some places, photos of other brands of pots and pans were added.

Accordingly, the web pages created for the Control Cell were identical to the true Farberware Cookware pages except for there
being no use of the Farberware mark and no images of pots and pans recognizable as Farberware. Therefore, the Control Cell
allows us to determine the extent to which respondents tend to name Farberware in response to the questions asked even in the
absence of use of the Farberware mark. Because the only difference between the pages shown to the Test and Control Cells
is the absence of the Farberware mark, any difference between the Test and Control results must be attributed to Meyer's use

of the Farberware mark.4
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SUMMARY OF FINDINGS AND OPINIONS

1) There is an extremely high likelihood of conftision created by Meyer's use of the Farberware mark in the context of the
Farbenvare Cookware website. 77A% of Test Cell respondents (175 out of 227) answered that Farberware makes or puts out
the Meyer kitchen tools that are included with the advertised set. An additional 11 respondents (4.8%) answered that the kitchen
tools are put out with the permission or approval of Farbenvare, for a total confusion rate of 81.9% (186 out of 227 respondents.)

2) ln the Control Cell, 17 of 214 respondents (7.9%) answered that Farberware makes or puts out the Meyer kitchen tools that
are included with the advertised set. An additional 5 respondents (2.3%) answered that thekitchen tools are put out with the
permission or approval of Farberware or by a company that is affiliated with Farberware, for a total noise level of 10,3%.

3) Subtracting the 10,3% noise level from the 81.9 Test Cell result yields confusion net of noise of 71.6%.

4) Confusion net of noise of 71.6% is extremely high. Accordingly, it is my opinion to a high degree of professional certainty
that there is a very large likelihood of consumer confusion.

METHOD

OVERVIEW

In designing and conducting studies intended to measure consumer perceptions and beliefs, we follav the guidelines and
standards generally employed in the field of survey research, as well as the criteria set forth in the Reference Guide on Survey
Research published by the Federal Judicial Center (2000).

These standards and criteria require that:

1. Those responsible for the design, conduct and analysis of the survey be experts in the field of survey research.

2. The survey design properly address its objectives.

3. The relevant universe be defined appropriately.

4. A representative sample be drawn from the relevant universe.

5. The measures collected include data for control groups and/or control question when appropriate.

6. The survey que
context effects.

s be framed clearly, precisely, and so as to avoid bias; and, as far as possible, so as to avoid order or

7. The interviewers be well-trained and be \ ithout knowledge of the purposes for which the data will be used.

8. The interviews I conducted in a correct and unbiased manner and in accordance with generally accepted standards of
procedure i»,the field.

9. Once gathered, the data be accurately analyzed and reported.

These criteria are discussed in greater detail on the tbllowing pages.
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THE RELEVANT UNIVERSE OF INTEREST

The relevant universe of interest for this study was defined as consumers or prospective consumers of kitchenware sets sold over
the internet. To be eligible for participation in the study, respondents were required to answer screening questions indicating
that they: (1) have personally purchased kitchenware in the past 12 months or are likely to do so in the next 12 months; (2)
mainly or sometimes buy sets of kitchenware items, as opposed to mainly buying individual items and; (3) consider purchasing

kitchenware over the interact.

The survey excluded persons employed in fields that would give them special knowledge or insight about this subject, namely
those working in advertising or market research, or for a company or store that makes or sells kitchenware. Similarly, persons
who had an immediate household member so employed were excluded from participation. Screening out people with special
knowledge is a generally accepted procedure.

Additionally, as part of standard procedure, those who had participated in a survey in a mall research facility within the past

three months were excluded.

The actual wording of the screening questions used is shown in Appendix B.

SAMPLING PLAN

The sampling procedure employed, which utilized shopping malls as a means of identifying relevant consumers, has been
widely used and relied upon by market researchers, and many business decisions of consequence are made based on studies
that employ such plans. Properly designed and executed studies of this type have been accepted in numerous court decisions.

A multi -stage sampling plan was executed in interviewing facilities located in shopping malls in each of the four principal U.S.

Census regions, The four stages of the sampling plan for this study were:

SAMPLING UNIT

i. Census Regions

2. Metropolitan Areas within regions

3. Shopping malls within Metropolitan Areas

4. Respondents within shopping malls

1. Census Region Selection

in accordance with generally accepted standards, the study was conducted in three markets in each U.S. census region --
Northeast, South, Midwest and West - - thus obtaining a cross section of residents from all parts of the country.

2. Metropolitan Area Selection

The selection of markets for this study was carried out using a sample design developed by Professor Martin R. Frankel5 .

Professor Frankel developed a computer program for Metropolitan Area selection specifically for use by Guideline Research

Corporation.

;i'd.:, t
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The population frame for the first stage of sample selection consists of the 1 12 Metropolitan Areas6 in the United States that

have one or more permanent mall interviewing facilities.

Prior to sample .selection, the sampling frame was stratified on the basis of census region and Metropolitan Arca size within
region. Within a region, the allocation of sampling points was in proportion to the population of Metropolitan Areas that have
one or more permanent mall interviewing facilities. This procedure yielded the followingmarkets:

Albany ... Los Angeles

Austin ... Minneapolis

Baltimore ... New York

Chicago ... Philadelphia

Cincinnati ... San Diego

Houston ... San Francisco

3. Sh1PPirtg *di sçiedion

The criteria for selecting a specific shopping mall testing facility within each of the Metropolitan Areas selected included: 1)
that an experienced interviewing organization existed within the mall; 2) that this organization had a permanent office within the
shopping center created specifically to conduct interviews with consumers; and 3) that their workload was such that they could
complete their portion of the assignment within the desired schedule. Using these criteria, the following malls were selected

as interviewing sites:

Market .. Mall

Albany ... Crossgates Mall

Austin ... Lakeline Mall

Baltimore ... White Marsh Mall

Chicago ... Louis Joliet Mall

Cincinnati . Florence Mall

Hails West Oaks Mall

Los Angeles ... Moreno Valley 1Vtall

Mimi capolis ... Mall of America

New York ... Sunrise Mall

Philadelphia ... Neshaminy Mall

,
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San Diego ... Parkway Plaza

San Francisco ... West Valley Mall

4. Respondent Selection

It is often found by market researchers that people who frequent shopping malls tend to be younger than the population as a

whole.

To safeguard against the skewing toward any particular age or gender group, a "quota screening" procedure was employedin

which males and females aged 21 years and older were approached in three age groupings proportionate to their presence in
the population. In this manner, these age groups were correctly represented for the purpose of determining eligibility according

to census demographics.

Based on available data7, these screening quotas were established:

TABLE

While screening was in proportion to population, actual inclusion. in the sample was not necessarily; and need not be,
proportional to census demographics. Once a respondent met age and gender screening needs, inclusion in the study was based

on the fact that he /she met all the stated prerequisites.

Thus, by setting quotas for screening the number of males and females by age group, a representative number of qualifiers
within each age and gender group was obtained on an "as they fall" basis, thereby providing a directly proportionate sample

of relevant consumers.8

DOUBLE-BLIND INTERVIEWING

it is important to point out that the study was administered under "double- blind" conditions. That is, not only werethe

respondents kept uninformed as to the purpose and sponsorship of the study, but the interviewers were similarly. "blind" with
respect to the study's purpose and sponsorship. Without such knowledge, there is little likelihood that some interviewer(s) might
ascertain what responses would be desirable from the sponsor's perspective, and thereby be in a position either to exert an
influence on the respondents in this regard, or to modify their recording of a respondent's answers so as to be "helpful ".

INTERVIEWING PROCEDURES

Screenings for eligibility were conducted on the mall premises in each designated shopping mall. Once qualified, respondents
were escorted into the interviewing facility that was operated by the interviewing organization. Throughout theassignment,

tight control and supervision was maintained over all aspects of the interviewing.

Guideline prepared customized, detailed interviewer and supervisor instructions for this assignment. Copies of these instructions

are found in Appendix C of this report.

Before beginning work on this study each interviewer was required to:

Read the interviewer instructions.
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Attend apersonal briefing. At this briefing, interviewing procedures were outlined and discussed in detail, question by question.

Complete one or more practice interviews.

Additionally, a representative from each interviewing facility was required to contact a Guideline representative with periodic
detailed progress reports. This allowed Guideline to closely monitor and supervise the progress of the study.

RESPONDENT VERIFICATION

In acki it ion to on-spot verification where both respondent and interviewtl signed their respective names onto a"certification"

page, telephone fbllow-up validation calls were attempted by an independent companywho specializes in this type of Work to

verify that the interview did in filet take place and that only qualified respondents were interviewed.

A listing of each respondent's name and phone number was sent to Outfielders of Eastchester, NY, an independent telephone

interviewing service, for verification.

This independent validating service wasgiven the responsibility of attempting to recontact respondents by phone-to confirm-that:

Such a person actually existed.

He met the universe requirements for this study.

He was actually interviewed for this study.

A total of 441 interviews were. completed of which 438 provided telephone 1i-umbers. Outfielders successfully contacted 291,

which represents a level of validation (66%) far exceeding the ens tornary industry practice, which is to validate 15-20%.9. This

validation procedure resulted in no.discrepancics in the interviewing procedures.

CIIECK-IN PROCEDURES

When completed questionnaires had beer numbered in, they wero checked to ensure that respondents answers to screening
questions indicated. that they met all eligibility requirements and that the interviews themselves were complete.

INTERVIEWING PERIOD

Interviewing was concluded frOm Rine 12, 2009 through June 21, 2009,

DETAILED FINDINGS

TEST CELL RESULTS

Question I - Who makes or puts out the kitchen took

When asked who makes or pins out the kitchen tools that are included in the set being advertised, 175 respondents out of
227 (77.1%) named Farberware. 131 of these respondents (57.7% of the Test Cell) named only Farberware, and the other 44

respondents named both Farberware and a secOnd company or brand.I°

113
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37 of the 227 respondents (16.3 %) mentioned Prestige in response to Question 1. 21 of these 37 respondents also mentioned

Farberware and the other 16 named only -.Préstige.

Question 1 - Who makes /puts out the kitchen tools? BASE = 227 ... Respondents Who Named Company /Brand # ( %)

TOTAL FARBERWARE (NET) ... 1.75 (77.1%)

Farbenware only ... 131 (57.7 %)

Farberware /Affiniti ... 9 (4.0 %)

Farberware /Prestige ... 21 (9.4 %)

Farbenware /other company ... 14 (6.2 %)

TOTAL PRESTIGE (NET) ... 37 (16.3 %)

Prestige only ... 16 (7.0%)

Farberware/Prestige ... 21 (9.4 %)

DON'T KNOW ... 28 (12.3 %)

OTHER COMPANY /BRAND ONLY ... 8 (3.5 %)

See Appendix G for lists of ID numbers of respondents who named Farberware.

The results of this question alone make evident that there is an extremely high rate of confusion. 77.1% of respondents believed
Farberware to make or put out the kitchen tools. Only 7.0% of respondents named. Prestige as the source and did not also

mention Farberware.

Question 2

When the 175 respondents who named Farberware as the company that makes or puts out the kitchen tools were asked what
makes them think so, 168 referred explicitly to the use of the Farberware name on the website. 121 answered that the website
is a Farberware website or that the web pages say Farberware. 47 respondents specified that the "set" or the pots and pans that
the tools are included with are Farberware. The other 7 respondents did not mention the use of the name Farberware on the site.

Question 2 - Reasons for thinking Farberware makes /puts out the kitchen tools? BASE = 227 ... # ( %)

Use of Farberware name ... 168 (74.0 %)

Website /ad says Farberware ... 121 (53.3%)

Set/pots and pans are Farberware ... 47 (20.7 %)

Other reasons ... 7 (3.1 %)
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Accordingly, 74,0% of the Test Cell answered. that Farberware makes or puts out the kitchen tools and pointed tothe use of the

Farberware mark in connection with the website and/or the advertised set as their reason for thinking so.

Permission/Approval

When asked in Question 6 whether they thought the company that makes the kitchen tools receivedpermission or approval

front any company, 67 respondents answered "yes."

Question 6 - Was permission/approval received? BASE 227 ... # (%)

Yes ... 67 (29.5%)

No ... 71 (31.3%)

Don't know ... 89 (39.2%)

Of the 67 who answered "yes," 30 named Farbenvare as the compa y that gave petrnissioi or approval.

Question 7 - Who gave permission or approval? BASE = 227Respondents Who Named Company/Brand # (%)

TOTAL FARBERWARE (NET) ... 30 (13.2%)

Farberware only ... 29 (12.8%)

Farberware/Afftniti 1 (0.4%)

PRESTIGE . 6 (2.6%)

DON'T KNOW ... 14 (6.2%)

OTHER COMPANY/BRAND ONLY ... 19 (8.4%)

19 of the 30 respondents who named Farberware in response to Question 7 had already nameFarberware in response to Question

1. The other 11 respondents had not previously mentioned Farberware, Adding theseadditional 11 respondents to the 175

respondents who were confused into believing Farberware makes or puts out the kitchen tools bringsthe total number of

confused respondents to 186, or 81.9% of the Test Cell.

TOTAL CONFUSION BASE = 227 ... # (%)

TOTAL FARBERWARE (NET) ... 186 (81.9%)

Farberware makes/puts out kitchen tools175 (77.1%)

Farberware gave permission or approval30 (13.2%)

Accordingly, the Test Cell's gross estimate of the likelihood ofcotthision is 81 .9%.II
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Respondents who mentioned Prestige

A total of 45 respondents (19.8% of the Test Cell) mentioned Prestige in response to any of the survey questions.

TOTAL PRESTIGE MENTIONS BASE = 227 ... # ( %)

TOTAL PRESTIGE (NET) ... 45 (19.8 %)

Prestige makesfputs out kitchen tools ... 37 (16.3 %)

Prestige affiliated with maker of kitchen tools ... 5 (2.2 %)

Prestige gave permission or approval ... 6 (2.6 %)

Of the 45 respondents who mentioned Prestige in connection with the kitchen tools, 35 also expressed confusion with

Farberware.

RESPONDENTS WHO. MENTIONED PRESTIGE BASE =45 ... # ( %)

CONFUSION WITH FARBERWARE (NET) ... 35 (77.1 %)

Farberware makes/puts out kitchen tools ... 25 (55.6 %)

Farberware affiliated with maker of kitchen tools ... 4 (8.9%)

Farberware gave permission or approval ... 6 (13.3%)

NO CONFUSION WITH FARBERWARE ... 10 (22.9 %)

As the above table indicates, even among the respondents who did mention the Prestige mark, the large majority(77.1%)

nevertheless were confused into believing that Farberware was also involved in making or putting out the tools or approved

the tools.

The verbatim answers of some of the respondents who mentioned both Farberware and Prestige are instructive. Consider the
following respondents' reasons for also naming Farberware:

ID # ... Reasons for naming Farberware as the maker or sponsor of kitchen tools

1013 ... The way the name is on the set; tools say prestige

1024 ... The tools are sold with the pan set

1.037 ... The Prestige brand is sold by Farberware

1058 ... The tools are part of the Farberware set

1077 ... Farberware makes the Prestige tools

1085 ... Tools are partof a Farberware cookset

'`: f y...:.s
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1096 ... Prestige is part of Farberware line

1121 ... Farberware name is big at the top and Prestige is in the box by the utensils. Farbeiware allowed it since they are
packaged together.

1124 Tools sold with a Farberware set; Prestige may be a brand line

1125 ... Tools included in a kitchen set Farberware is showing

1155 ... It's a Farberware website

As these and other verbatims make clear, the use of the Prestige mark did not prevent respondents from believing Farberware
is the source or sponsor of the kitchen tools.

CONTROL CELL RESULTS

When asked in Question 1 who makes Or puts out the kitchen tools that are included in the set being advertised, 17 respondents

out 01'214 (7.9%) named Farberware.

36 of the 214 respondents(16.8%)mentioned Prestige in response to Question 1.

83 respondents named Kitchenware (38.8%), the control name substituted for Farberware.

Question 1 - Who makes/puts out the kitchen tools? BASE 214Respondents Who Named Company/Brand # (%)

FARBERWARE 17 (7.9%)

PRESTIGE 36 (16.8%)

KITCHENWARE 83 (38.8%)

DON'T KNOW ... 39(18.2%)

OTHER COMPANY/BRAND ONLY ... 39 (18.2%)

See Appendix for lists of ID numbers of Control respondents who named Farberware.

An additional 6 respondents named Prestige in response to the last two questions regarding approval and affiliation, yielding
a total of 42 Control Cell respondents ( I 9.6%) who mentioned Prestige.

An additional 5 respondents named Farberware hi response to the last two questions regarding approval and affiliation, yielding

a total of 22 Control Cell respondents (10.3%) who mentioned Farberware.

When asked their reasons for naming Farberware, the 22 respondents answered that they believed the items shown on the web

page looked like Farberware or mentioned that they own Farberware, or that Farberware is a popular brand.12

TOTAL NOISE BASE 214 # (%)

f
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TOTAL FARBERWARE (NET) ... 22 (10,3 %)

Farberware makes /puts out kitchen tools ... 17 (7.9%)

Named Farberware in affiliation/approval questions ... 5 (2.3 %)

Accordingly, the Control Cell showed a tendency of 10.3% of survey respondents to name Farberware in response to the
questions asked even in the absence of use of the Farberware mark on the web pages. Therefore, 10.3% is the noise level.

inherent to this study.

CONCLUSIONS

Subtracting the 10.3% noise level from the 81.9% gross confusion level found in the Test Cellyields confusion net of noise of

71.6 %. Net confusion of 71.6% is extremely high, far above thresholds used by researchers and courts todetermine whether

there is an appreciable amount of consumer confusion.

Based on the results of the survey, it is my opinion to a high degree Of professional certainty that there is a very largelikelihood

that consumers will be confused into thinking that non- licensed Meyer products (such as the kitchen tools in thead shown to

respondents) that are included with Farberware -licensed pots and pans in kitchenware sets sold on the Farberware Cookware

website are Farberware products or are sponsored by Farberware.

Footnotes
1 The web pages shown on the screen were not live pages. They were saved pages that had been loaded onto a CD. The reason for

not using live web pages tivas to ensure that each respondent saw the same pages inthe same easily viewable and readable size and

format. The saved web pages appeared on the ammputer screen exactly as they would to a consumer seeing them live on the Internet.

Copies of the CDs used in the study are available for viewing.

2 The URL for the actual page advertising this set is: http: // www..farbe,warecookware.com /as /Satellite /Product + -+Farberware

+Classic +Series x-54- Piece+ Sel /rProducl /I 1,92055216775 /farbcnvare /119879376617OhnPraduct /CoolnvareDetpìlEcomrim. htm.

See Appendix F for images of the two web pages shown. The images in Appendix F are modified to fit on a printed page. TheCDs .

from the study can be used to see the web pages in the size that they actually appeared on the computer screen during the interview.

3 The "blue" questionnaire shown in Appendix 13 was used to administer Test Cell interviews using web pages loaded on a CD labeled

with a blue dot. The "pink" questionnaire shown was used to administer Control Cell interviews using a CD labeled with a pink dot.

4 See Appendix F for images of the two control web pages shown, modified to fit on a printed page. The CDs from thestudy can be

used to see the control web pages in the size that they actually appeared on the computer screen during the interview.

5 Martin R. Frankel, Ph.D. is Professor of Statistics and Computer Information Systems at the Bernard M. Baruch College, City
University of New York. Professor Frankel is the Chairman of the Research Quality Council of theAdvertising Research Foundation.

He has served as the Chairman of the Survey Research Section of the American. Statistical Association and asStandards Chair of

the American Association for Public Opinion Research. Dr. Frankel is the author of several publications on the methods andtheory

of survey sampling.

6 The tern "Metropolitan Areas" is used in accordance with the definitions of the U.S. Bureau of the Census. in NewEngland,

Metropolitan Areas follow the definitions of NECMAS (New England County Metropolitan Areas) as defined by the U.S. Bureau

of the Census.

7 Source: Population Projections for 2010 Census, published by the U.S. Census Bureau.

S See Appendix D for age, gender, and other data regarding respondents who participated in the study.

9 See Appendix E for Validation Results.

10 Duc to time constraints, I did not have respondents' answers that are recorded on the paper questionnaires inputted into a computer.
Accordingly, the data does not exist in electronic form and this report does not contain computer -generated tables displaying the
results. The results detailed in this report are based on my own review of the completed paper questionnaires. Copies of the paper

questionnaires containing all respondent answers will be produced.
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I 1 12 respondents answered in response to Questions 4 and 5 that the company that makes the kitchen tools has a business affiliation

with Farberware. All but one of these 12 respondents also said that Farberware made or approved the kitchen tools.

12 See Appendix G for the ID numbers of respondents who named Farberware.
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)
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Opposition No. 91200146

Application Serial No. 78924545

OPPOSERS' JOINT BRIEF IN OPPOSITION TO APPLICANT'S MOTION TO COMPEL
PRODUCTION OF DOCUMENTS FROM OPPOSERS

Briggs & Stratton Corporation v.
Honda Giken Kogyo Kabushiki Kaisha
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I. INTRODUCTION

Applicant Honda Giken Kogyo Kabushiki Kaisha ( "Honda ") seeks to trademark a product

configuration that is a commercial utility engine with the following appearance:

The claimed mark is described, in part, as an engine with (1) an overall cubic design, (2) a

slanted fan cover, (3) a fuel tank located on top of the fan cover, (4) an air cleaner cover located

to the left of the fuel tank, and (5) a carburetor cover (shown below the air cleaner cover) with a

recessed area for control levers. Commercial utility engines with these same component parts,

configuration, and overall cubic design have long been used in the engine industry. Honda's

competitors, including Opposers Briggs & Stratton Coiporation ( "Briggs ") and Kohler Company

( "Kohler "), all offer these types of engines with the sanie or substantially similar component

parts, placement, and overall configuration and commercial impression:

6131,07

Briggs 750 Robin Subaru EX Kohler Command Pro Kawasaki FJ180

Thus, Honda does not have substantially exclusive use of the claimed design, and none of these
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third party engines were disclosed by Honda to the Trademark Examiner in Honda's Section 2(1)

declaration of acquired distinctiveness. In addition, the claimed engine design has fimctional

purposes, which are described in expired utility patents issued to Honda. It is designed to be

cubic shaped and compact, so that original equipment manufacturers ( "OEMs ") can fit the

engine easily, efficiently, and safely in construction equipment, such as pressure washers, tillers,

and compactors. Indeed, engine manufacturers such as Briggs and Kohler must use this cubic

design in order to compete against Honda for OEMs' business because OEMs design their power

equipment to incorporate engines of this same standard cubic shape, layout, and compactness.

Accordingly, Briggs and Kohler have opposed Honda's application on the grounds that

the claimed product configuration lacks secondary meaning as a trademark and is fimctional

under well settled law.' In support of their opposition, Opposers disclosed to Honda numerous

commercial engines with the same component parts, placement, and overall configuration and

commercial impression. In addition to engines from Robin Subaru, Champion, Kawasaki, Lifan

and others, this list included the following Kohler and Briggs engines:

Kohler Command Pro CH440 Kohler Commiand Pro CH39.5 Kohler SH265

1Pursuant to the Board's order dated September 4, 2012 granting Opposers leave to file a second amended notice of
opposition (Docket No. 22), Opposers plan to add genericness and abandonment as additional grounds for their
opposition.
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Briggs IntekPro206 Briggs Vanguard 6.5 HP Briggs 550

In response, Honda served broad, trademark infringement -style document requests

seeking virtually every document in Opposers' possession relating to the design, development,

manufacturing, advertising and sale of the above referenced Briggs and Kohler engines.

Opposers objected to the grossly overbroad and burdensome nature of these requests, and

repeatedly urged Honda to narrow the requests so that Honda would focus on the sole issue

before the Board: does the claimed product configuration serve as a trademark exclusively for

Honda and is it functional? Honda resisted Opposers' pleas, and instead insisted that it is

entitled to all of Opposers' design, development, manufacturing, advertising and sales

docuunents. Opposers justifiably refused, and proceeded with a production that was narrowly

tailored to the relevant issues before the Board (e.g. documents showing substantial third party

use of engines having the same overall design, Briggs and Kohler's annual sales figures for its

competing engines, sample advertising by Briggs and Kohler and other engine manufacturers,

and Honda advertisements telling consumers to look for the HONDA trademark and not the

claimed product configuration).
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Unsatisfied, and without good cause, Honda has proceeded with this motion.

Recognizing that its requests go far beyond the bounds of reasonableness, Honda for the first

time in its motion now says it is only interested in documents pertaining to two of Opposer's

engines: the Briggs 550 and Kohler SH265. This, however, does not make the requests any less

burdensome or irrelevant. Briggs and Kohler are very large companies with enormous quantities

of electronic files and emails, and it would be incredibly difficult and expensive to search for and

produce all documents regarding the design, development, manufacture, sales, and advertising of

even just one engine.

Tellingly, there is a back story here that. Honda has conveniently omitted from its motion.

Dining the pendency of Honda's application, Honda sent Opposers cease and desist letters on the

Briggs 550 and Kohler SH265, claiming that these specific engines infringed Honda's alleged

trade dress rights. Honda threatened to file suit for infringement in federal court, but has not

taken such action in the United States as of this date. Honda, however, recently filed suit against

Briggs in Italy claiming that the Briggs 550 infringes Honda's trade dress rights. Opposers deny

there is any infringement and intend to vigorously defend against Honda's claims. Honda's

dociuneut requests are clearly a fishing expedition to try to support Honda's threatened trade

dress infringement claims in the U.S., and the actual suit Honda filed in Italy (where discovery is

not available).

Finally, Honda's argument -- that the issues of secondary meaning and fiuictionality

make its requests relevant and proper in scope -- is totally without merit. The requests clearly go

well beyond the limited scope of facts relevant to those two issues, and would place an

unwarranted burden on Opposers. When this burden is balanced with the limited relevancy of
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Honda's requests, the impropriety is clear. Thus, Honda's motion should be denied.

II. SUMMARY OF RELEVANT FACTS

A. The Issues in the Opposition are Whether Honda's Claimed Product
Configuration Lacks Secondary Meaning and is Functional

Honda has applied for registration of a product configuration consisting of a commercial

utility engine with certain described component parts and a cubic shaped configuration ( "applied -for

mark"). Opposers both oppose registration of the applied -for mark on the grounds that it is

fimctional and lacks secondary meaning. Dkt. No. 1. The Board has recently allowed Opposers to

file amended Notices of Opposition which will add genericness and abandonment as additional

grounds. Dkt. No. 22. Whether Opposers' engines infringe Honda's trade dress is not at issue.

B. Honda's Document Requests Covered Virtually Every Document Pertaining
to 42 Engines Manufactured and Sold by Opposers

On October 28 and December 13, 2011, Honda served its first sets of requests for

production of documents to Briggs and Kohler, respectively. Despite the fact that Opposers'

engines have limited relevance to the issues in this case (i.e., third party use of the claimed design),

Honda's requests sought the production of essentially every document, file, or email ever generated

that relates in any way to Opposers' similarly -configured engines. See Dkt. No 19, Exhs. E.1 and

F.l. Specifically, Honda's requests sought "all dociunents" related to the design, development,

manufacture, marketing, promotion, sale, and use of "Opposer's Products," which it defined as the

Briggs 550, Kohler SH265, and any other engine Opposers contended were substantially similar to

the applied -for mark. In addition, most of Honda's requests were not limited to the United States.

In separate interrogatory responses, Opposers each listed 21 of their own engines that have the same

or substantially similar component parts, placement, and overallconfiguration as Honda's applied-
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for mark. Declaration of Seth B. Herring ( "Herring Decl., "), Exhs. A, B. As a result, Honda's

requests for production necessarily covered a total of 42 different engines manufactured and sold by

Opposers.

Opposers objected to Honda's requests as overbroad and unduly burdensome, and in

response Honda sent Opposers separate letters seeking full production of all responsive dociunents.

Did. No. 19, Exhs. K, L. Honda's letters made no mention of limiting the requests to the two

specific engines Honda now focuses on its motion to compel (Briggs 550 and Kohler SH265).

Opposers each sent a response letter to Honda, noting the extreme overbreadth of Honda's requests

and reminding Honda of the narrow nature of the oppositions. Id., Exhs. Q, R. The parties then

held a lengthy telephone conference regarding Honda's requests and interrogatories, during which

Opposers repeatedly explained why Honda's requests were overbroad and unduly burdensome

given the limited scope of the proceedings. Hering Decl., ¶ 4. In many instances, Honda admitted

its requests were overbroad and agreed to narrow them considerably. However, in other instances,

Honda refused to narrow its requests, often justifying a broad request by identifying a small subset

of allegedly relevant documents within that request (much as it has done here). Id. During this call,

which lasted almost three hours, Opposers repeatedly noted that Honda's requests covered over 20

engines for each Opposer. Id. Not once did Honda tell Opposers that it was limiting its requests to

the two engines listed in its motion to compel. Id.

The parties exchanged letters following the meet and confer, in which Opposers offered to

produce narrower categories of documents relevant to the issues at hand: lack of secondary

meaning and functionality of the applied -for mark. Dkt. No. 19, Exhs. Z, CC. Again Opposers in

their letter noted that Honda's requests covered over 20 engines for each Opposer. Id, Exh. CC.
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Honda did not accept Opposers' offers, and its letter again failed to notify Opposers that Honda

intended to limit its requests to the Briggs 550 and Kohler SH265. Id, Exh. Z. Moreover, Honda's

requests remained drastically overbroad, as discussed fiuther below.

C. Honda Has Accused the Briggs 550 and Kohler SH265 of Infringement of
Honda's Alleged Trade Dress Rights

On February 2, 2010, Honda sent a cease and desist letter to Briggs, claiming that it

infringed Honda's alleged trade dress lights in the engine which is the subject of the applied -for

mark, and demanded that Briggs stop selling its 550 series engines. Herring Decl., Exh. C. On the

same day, Honda sent a similar cease and desist letter to Kohler, makingthe same allegations of

infringement and requesting that Kohler stop selling its SH265 series engines. Herring Decl., Exh.

D. Both Briggs and Kohler denied any infringement. As of this date, Honda has not yet filed suit in

the United States against either company regarding those engine designs. However, on July 12,

2012, Honda sued Briggs in Italy over the design of the 550 series engine. Hering Decl., ¶ 5.

Document discovery is not available in Italian courts absent a court order. Id

D. Opposers Are Large Companies with Thousands of Employees Worldwide
and Enormous Quantities of Electronic Information

Briggs has 16 different offices in the U.S., located in nine different states. Declaration of

Norm Mackensen ( "Mackensen Decl. "), ¶ 2. Briggs has another seven offices abroad (including in

Canada, Europe, Asia, and Australia), for a total of 23 offices worldwide. Id. Of these 23 offices,

11 handle Briggs' business related to engines. Id. Briggs has over 6,000 employees, with over

4,900 working in its engines division. Id. at ¶ 3. Development of the 550 engine began in early

2008, and the product went to market in 2009. Id. at ¶ 4.

Briggs' data file servers contain over 125 terabytes of infonnation. These servers are

located in Wisconsin, Australia, Europe, and China. Mackensen Decl., If 5. Briggs also maintains
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email accounts for more than 2,000 employees. Id. Briggs does not own any e-discovery software,

and therefore lacks the capability to electronically search its data files for relevantdocuments in a

targeted, cost -effective manner. Id.

Kohler has over 30,000 employees in almost 50 countries. Declaration of Cameron Litt

( "Litt Decl. "), ¶ 4. Kohler's Engine Division is composed of approximately 1,100employees

located in Wisconsin, Mississippi and China. Id. atIf 5. The division reports to Kohler Global

Power regarding design, marketing and other business strategy, and Global Poweris comprised of

roughly 16 executive -level employees located in Kohler, Wisconsin. Id. The development teamfor

the design of Kohler's horizontal gas shaft engines iscomposed of approximately 65 employees,

and the Engine Division's marketing department consists of more than 15individuals. Id. at IN 6,7.

Kohler has manufactured horizontal -shaft engines since the 1920's, and since the 1950's, ithas

offered such engines for sale. Development of the SH265 engine began inapproximately 2007, and

the product went to market in 2009. Id. at116.

Kohler Engine's data storage is globally dispersed, and it has data that resides in threedata

centers located in Kohler, WI, Shanghai, China, and Cheltenham,England. Kohler Engine

employees and other associates have individual storage on the network. Where theindividual

storage is located depends ou the location of the individual. Theestimated global amount of used

storage within Kohler Engine's storage attached network (SAN)and application and files servers is

60 terabytes. Litt Dec1, ¶ 7.

III. ARGUMENT

Honda failed to meet and confer in good faith by failing to advise Opposers that itwould

ultimately drop its document requests to the extent they covered all of Opposers' similarengine

-8-
US ACTNE-110428963 09/10/2012 4:53 PM

email accounts for more than 2,000 employees. Id. Briggs does not own any e- discoverysoftware,

and therefore lacks the capability to electronically search its data files for relevantdocuments in a

targeted, cost -effective manner. Id.

Kohler has over 30,000 employees in almost 50 countries. Declaration of Cameron Litt

( "Litt Decl. "), ¶ 4. Kohler's Engine Division is composed of approximately 1,100employees

located in Wisconsin, Mississippi and China. Id. at if 5. The division reports to Kohler Global

Power regarding design, marketing and other business strategy, and Global Power iscomprised of

roughly 16 executive -level employees located in Kohler, Wisconsin. Id. The development teamfor

the design of Kohler's horizontal gas shaft engines is composed of approximately 65employees,

and the Engine Division's marketing department consists of more than 15individuals. Id. at IN 6,7.

Kohler has manufactured horizontal -shaft engines since the 1920's, and since the 1950's, ithas

offered such engines for sale. Development of the SH265 engine began in approximately 2007,and

the product went to market in 2009. Id. at 116.

Kohler Engine's data storage is globally dispersed, and it has data that resides in threedata

centers located in Kohler, WI, Shanghai, China, and Cheltenham,England. Kohler Engine

employees and other associates have individual storage on the network. Where theindividual

storage is located depends ou the location of the individual. Theestimated global amount of used

storage within Kohler Engine's storage attached network (SAN)and application and files servers is

60 terabytes. Litt Dec1, ¶ 7.

III. ARGUMENT

Honda failed to meet and confer in good faith by failing to advise Opposers that itwould

ultimately drop its document requests to the extent they covered all of Opposers' similarengine

-8-
US ACTIVE-110428963 0911012012 4:53 PM



designs, and that Honda would only move to compel productionof documents related to the

Briggs 550 and Kohler SH265 engines. Honda disingenuously forcedOpposers to engage in

several lengthy, expensive meet and confer communications withHonda covering the entire

Briggs and Kohler 42 engine product line. This misuse of the meetand confer process, at

substantial wasted time and legal expense to Opposers, alone warrantsdenial of Honda's motion.

Even with Honda's surprise limitation of its requests to theBriggs 550 and Kohler SH265

engines, Honda's requests remain overbroad, irrelevant, and undulyburdensome. The most

relevant engine design in this case is the one that Honda is trying totrademark: the Honda GX

series. Opposers' engines are only tangentially relevant to the extentthey show that the applied -

for product configuration is not substantially exclusive to Honda,and has fimctional purposes.

Opposers' have produced the documents they intend to rely on,including documents showing

the appearance of these engines, annual sales figures, and sampleadvertisements. Honda has

refused to accept Opposers' production, despite the fact that theyadequately address the issues in

this case. Instead, Honda asks the Board to order Opposers to searchthe files of thousands of

employees for virtually every document relating to two engines thatHonda has accused of

infringement. Opposers' alleged infringement is obviously not at issuein this case, yet Honda is

trying to use these proceedings to get broad discovery on a potential UnitedStates infringement

claim, as well as its ongoing infringement claim against Briggs inItaly. Honda's motion should

therefore be denied.

A. Honda Failed to Make a Good Faith Effort to Resolve The Issues RaisedIn
Its Motion

Recognizing the overbreadth of its requests, Honda now offers that its requests are

limited to documents related to Opposers' "Knock -Off Products,"the Briggs 550 and Kohler
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SH265. Mot. at pp. 9, 13. Honda's motion is the first time Honda haslimited its requests to just

these two engines. Thus, Honda has failed to make a good faith effort to resolve theissues raised

in its motion, and its motion should therefore be denied on this basis alone.TBMP § 523.02.

As discussed, Opposers have consistently pointed to the largenumber of engines

included in Honda's definition of "Opposer's Products" as one of the reasons whyHonda's

requests were overbroad and unduly burdensome. Opposers listedeach of these products in their

responses because Opposers contend they aresubstantially similar to Honda's applied -for mark.

Indeed, most or all of these 42 engines has a cubic design, slanted fan cover, fuel tank located

over the fan cover ón the right, and an air cleanerlocated to the left of the fuel tank, just like the

applied -for mark. In addition to the mi merons correspondence regarding these discovery

requests in which Honda failed to raise this issue, Honda even askedBriggs to supplement its

response to Honda's interrogatory asking Opposersto list all "Opposes Products" ever sold in

the U.S., or to confirm that Briggs had listed all such products. Dkt. No. 19,Exh. K. Not at that

point, nor any of the other correspondence that followed, did Honda take theposition that it only

sought infoniiation regarding the Briggs 550 and Kohler SH265. Honda's motiontherefore

violates TBMP § 523.02, and should be denied as procedurally deficient.

B. Even Given Honda's Proposed Limitations, Honda's Requests Remain
Overbroad and Unduly Burdensome

Honda's surprise limitation of its requests to the two products specified in its motiondoes

not save all of Honda's requests from being overbroad andunduly burdensome. Throughout its

motion, Honda attempts to distract the Board from the only relevant question here:whether Honda's

document requests are narrowly tailored to the issue of lack of secondary meaning andfimctionality.

Opposers' alleged infringement is not an issue in this proceeding. As such,characterizing
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Opposer' products as "knock -offs" is misleading, and Honda's requests seeking broaddiscovery

on these products are improper. Opposerattempted to remedy this overbreadth by proposing

limitations aimed at getting at the specific documents that could potentially be relevant tothe lack of

secondary meaning and functionality, but Honda insisted on the production of all documents

instead.2

Honda's applied -for mark, not Opposers' products, is what is most relevant here. Simply

because Honda contends that the Briggs 550 and Kohler SH265 are "knock -offs" and toosimilar to

the applied-for mark does not open the door to such broad discovery. Indeed, these arejust two of

several third party engines with the same overall configuration as Honda's applied -formark. In

short, Honda should not be permitted to discover broad sensitive competitive informationwhich has

nothing to do with whether the applied -for mark is regishable.

Honda's requests are also overbroad in that they are not limited to Opposers' activities inthe

United States. Honda has likely declined to limit its requests to the United States because itwishes

to use these documents to support its case against Briggs in Italy,where discovery is not available.

Honda should not be permitted to take discovery in this opposition for the benefit ofits case in Italy,

or for the benefit of a potential Mire U.S.infringement action.

Honda's requests would require interviewing and searching the files of literally thousandsof

employees for both Briggs and Kohler. As discussed, 11 Briggs offices handle business related to

2 Honda also attempts to distract the Board with accusations regarding Opposers' conduct and the parties'
comparative productions to date. This is a red herring. The "nearly 100,000 pages" of Honda's productionalmost
exclusively consists of doctunents produced and pleadings filed in prior federal court cases filed by Hondafor
alleged infringement of the GX engine trade dress. Herring Decl., ¶ 7. As to new issues that bave arisensince those

cases, Honda has produced essentially nothing. For example,Honda has produced only a few pages regarding the
redesign of the GX engine in which a number of the claimed elements of the mark were removedfrom the engine
design, including the beveled edges of the air cleaner cover and fuel tank, and the four ribs on thecarburetor cover.
Id. Thus, it does not appear as though Honda has engaged in a company -wide search for its ownresponsive
documents, and has instead identified and produced specific documents it considers to be relevant - precisely the
same conduct of Opposers that Honda complains about in itsmotion.
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engines, including offices in several U.S. states, China, Europe, andAustralia, and over 4,900

employees work in those offices. Mackensen Dec1., ¶¶ 2, 3. Kohler'sengine division comprises

about 1,100 employees, located in Wisconsin, Mississippi, andChina. Litt Decl., ¶ 4. Kohler's

relevant data storage - comprising roughly 60 terabytes of information -is globally dispersed and

resides on servers located in Wisconsin, China, and England. Id. at If 6.Briggs' servers reside in

Wisconsin, Aushralia, Europe, and China, and contain roughly 125 terabytesof information.

Mackensen Decl., ¶ 5.

Responding to Honda's requests would be extremely time consuming andlabor intensive

for both companies. Collecting relevant 'documents would requirecoordination of different globally

dispersed groups for identification and discovery efforts.3 Litt Decl., ¶ 9; Mackensen Decl., ¶ 7.

And without a more defined set of criteria in which to search, the amountof time it would take to

complete Opposers' search and production would be immense. LittDecl., ¶ 10; Mackensen

7. Such an endeavor would involve muidue expenseand time, and would interfere with the proper

conduct of business within both Opposers. Litt Dec1., ¶ 11; MackensenDecl., ¶ 7. For Briggs, fully

responding to Honda's requests would require the full attention of itssix- person server IT team for a

number of months, in addition to the hiring of outside contractors.Mackensen Decl., ¶ 7. A project

of this size and scope would likely cost Briggs at least $1,000,000 invendor costs and attorney fees.

Id.

3 Besides having to attempt to get information and documents from many if not mostof the current employees in

Kohler Engine and Global Power, responding to Honda's discovery request wouldbe further hampered by the fact
that the lead marketing and engineering employees for the SH265 project are nolonger with Kohler. Litt Decl.,

¶12.
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The Board recently held that "the burden and expense of e-discoveiy will weigh heavily

against requiring production in most cases." Frito Lay N. Am. v. Princeton Vanguard LLC, 100

U.S.P.Q.2d 1904, *6 (T.T.A.B. 2011). This is precisely one such case.

C. Honda's Request For All Documents Regarding Opposers' Purchase of
Honda GX Engines is Overbroad, Irrelevant and Unduly Burdensome

Honda is moving to compel production of documents responsive to the following request:

"All documents concerning the purchase by Opposer or anyone acting on behalf of Opposer, of a

Honda engine embodying Appplicant's Mark." Mt. No. 19, Exh. E.1, Request No. 28; Exh. F.1,

Request No. 43. Because Briggs is a customer of Honda, and regularly purchases Honda engines

for power equipment manufactured Briggs, Honda has now attempted to narrow this request to

exclude documents concerning engines purchased for use in Opposers' products.

This request remains overbroad, burdensome, and irrelevant for several reasons. Honda

has failed to articulate why documents concerning the purchase of Honda engines -such as

invoices or purchase orders - are relevant to this opposition. Purchase orders and receipts do not

indicate whether the purchased engine was incorporated in Opposers' products, was tested for

competitive reasons, or put to some other use. Further, Honda and its dealers undoubtedly have

their own records of engine sales to Opposers, begging the question of what more Opposers can

provide that Honda does not already possess. Also, as noted, Briggs regularly purchases Honda

engines for use in Briggs power equipment, and it would be very difficult and time consuming, if

not impossible, to separate these purchases by their purpose. See TBMP § 402.01; Fed. R.Civ. P.

26(b)(2)(C)(iii) ( "the court must limit the frequency or extent of discovery ... if it determines

that the burden or expense of the proposed discovery outweighs its likely benefit ....). The fact

that Opposers, who are competitors of Honda, are in possession of, or familiar with, Honda
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engines is not a fact seriously in dispute, just as Honda is admittedlyin possession of Opposers'

engines. There is no good reason to require Opposers to produce recordsregarding their

purchases of Honda engines.

Honda will undoubtedly argue that documents regarding purchases of Honda'sengines is

relevant to show copying, a factor in determining whether the applied forengine configuration

has acquired secondary meaning as a trademark for Honda. Thisdocument request, however,

goes far beyond the question of copying, asit covers the purchase of any Honda GX engine

without regard to any relevant purpose. If the request is properly limited to"documents

evidencing Opposers' purchase of Honda engines purchased for the purposeof copying the

external appearance of the Honda GX series," Opposers hereby respondthat there are no

responsive documents.

D. Honda's Request for All Documents Concerning Differences orSimilarities
Between Opposers' Products and the Honda GX Engine isOverbroad,
Irrelevant, Vague and Ambiguous, and Unduly Burdensome

Next, Honda is moving to compel production of documentsresponsive to the following

request: "All documents concerning any differences orsimilarities between Opposer's Products

and any Honda engine embodying Applicant's Mark." Dkt., No. 19,Exh. E.1, Request No. 31;

Exh. F.1, Request No. 46.

This request is objectionable for several reasons. First, it is vague andambiguous

because it fails to specify what "differences" or "similarities" it isafter. It is also overbroad to

the extent it covers "all documents" concerning "any differences orsimilarities." There are

innumerable similarities and differences that have nothing to do with thisproceeding: materials,

colors, weight, cost, power, noise, vibrations, emissions, price, internal components,and the list

-14-
USJ.CTNE-110428963 091102012 4:53 PM

engines is not a fact seriously in dispute, just as Honda is admittedly inpossession of Opposers'

engines. There is no good reason to require Opposers to produce recordsregarding their

purchases of Honda engines.

Honda will undoubtedly argue that documents regarding purchases ofHonda's engines is

relevant to show copying, a factor in determining whether the applied forengine configuration

has acquired secondary meaning as a trademark for Honda. Thisdocument request, however,

goes far beyond the question of copying, asit covers the purchase of any Honda GX engine

without regard to any relevant purpose. If the request is properlylimited to "documents

evidencing Opposers' purchase of Honda engines purchased for the purpose of copying the

external appearance of the Honda GX series," Opposers hereby respondthat there are no

responsive documents.

D. Honda's Request for All Documents Concerning Differences or Similarities
Between Opposers' Products and the Honda GX Engine is Overbroad,
Irrelevant, Vague and Ambiguous, and Unduly Burdensome

Next, Honda is moving to compel production ofdocuments responsive to the following

request: "All documents concerning any differences orsimilarities between Opposer's Products

and any Honda engine embodying Applicant's Mark." Dkt., No. 19,Exh. E.1, Request No. 31;

Exh. F.1, Request No. 46.

This request is objectionable for several reasons. First, it is vagueand ambiguous

because it fails to specify what "differences" or "similarities" it is after. Itis also overbroad to

the extent it covers "all documents" concerning "any differences orsimilarities." There are

innumerablemerable similarities and differences that have nothing to do with thisproceeding: materials,

colors, weight, cost, power, noise, vibrations, emissions, price, internal components,and the list

-14-
USJ.CTNE-110428963 09110l1012 4:53 PM



goes ou and on. The only relevant differences andsimilarities - i.e. the external appearance of

the engines - is shown by the engine photographs that Opposers have already produced.

Opposers and Honda are competitors, and the Briggs 550 and Kohler SH265 engines

compete with the Honda GX series, the configuration in the applied for mark. The parties'

respective engines are the same type, and are sold for the same purpose to the saine customers.

Thus, as would be expected, they would be compared and contrasted for competitive reasons

regularly ì the ordinary course of business. Accordingly, in order tocomply with this request,

Opposers would be forced to scour their entire companies for responsive documents. This would

involve interviewing and/or searching the electronic files of not just every U.S. e.mployee, but

every employee worldwide. This burden far outweighs therelevancy, if any, of this request, and

the request is therefore improper.

Honda's reliance on Frito Lay N. Am. v. Princeton Vanguard LLC, 100 U.S.P.Q.2d 1904

(T.T.A.B. 2011) is off base. That case did not involve a request for all documents regarding the

similarities or differences between the parties' products. Indeed, the Board there warned against

the same type of overbroad discovery that Honda now seeks:

In view of our limited jurisdiction, the narrowness of the issues to be decided by
the Board, and the concerns expressed by the Federal Circuit, the burden and
expense of e- discovery will weigh heavily againstrequiring production in most
cases. Parties are advised to be precise in their requestsand to have as their first
consideration how to significantly limit the expense of such production. Absent
such a showing, the likelihood of success of any motion to compel will be in
question.

Id. at *6.

E. Honda's Request for All Documents Concerning The Design and
Manufacture of Opposers' Products is Overbroad, Irrelevant, and Unduly
Burdensome
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Honda next is moving to compel production of documents responsive to the following

requests: "All documents concerning the selection, adoption, and use of any aspect of

Applicant's Mark by Opposer, including but not limited to the decision by Opposer to use,

manufacture, sell, or offer for sale Opposer's Products in the United States."; "All documents

related to the selection, adoption, use, registration, or defense of any aspect of the design of

Opposer's Products."; "To the extent not included in previous requests, all contracts between

Opposer and third parties which refer or relate to the design or manufacture of Opposer's

Products." Dkt. No. 19, Exh. E.1, Request Nos. 9, 18, and 21; Exh. F.1, Request Nos. 24, 33, 36.

In seeking all documents regarding the "use ... of any aspect of the design of Opposer's

Products," this set of requests calls for essentially every single document in Opposers'

possession regarding the relevant products. Even if these requests are "limited" to design and

manufacture, they remain overbroad. For instance, the third request, seeking contracts between

Opposers and third parties regarding the design or manufacture of the Briggs 550 and Kohler

SH265, is simply irrelevant to these proceedings, and Honda has failed to argue otherwise.

Honda's other requests also seek vast quantities of irrelevant information, such as information

regarding aspects of Opposers' engines which have nothing to do with the claimed elements of

the applied -for mark. Again, this opposition only deals with the registrability of Honda's

applied -for mark. Thus, it's Honda's applied -for mark and any Honda product embodying that

mark that is at issue here, not Opposers' products. Indeed, the 550 and SH265 are just two of

many engines which incorporate the elements of the applied -for trade dress. Opposershave

already agreed to produce any evidence of copying of the external appearance of the Honda's

GX engine (of which there is none), and documents supporting Opposers' claims of lack of
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secondary meaning and functionality. Requiring Opposers to produce all documents regarding

the design, development, and manufacture of their engines is overbroad and burdensome. To

find all responsive documents, each member of Opposers' design and development teams, as

well as everyone who is involved with manufacturing, would need to be interviewed, and each of

their files would need to be searched. The burden of such an endeavor far outweighs any limited

benefit these documents may provide, thus Honda's requests are improper.

F. This is the First Time Honda Has Limited Its Requests Regarding Marketing
Materials

Next, Honda is moving to compel production of documents responsive to the following

requests, served on both Opposers: "All documents which relate or pertainin any manner to any

advertisements or promotions of Opposer's Products and Opposer's business related to

Opposer's Products, including but not limited to specimens of each and every advertisement or

promotion used by oppose in connection with Opposer's Products. "; "All documents related to

Opposer's merchandising and promotional strategy for Opposer's Products." Did. No. 19, Exh.

E.1, Request Nos. 13 and 20; Exh. F.1, Request Nos. 28 and 35. Honda has failed toproperly

meet and confer on these requests. As the Board can see, Honda initially requestedall

documents concerning advertisements and marketing materials (as opposed to just the materials

themselves), including documents regarding Opposers' marketing strategy, and any other

documents that "relate or pertain in auy manner to" their marketing and advertising of the Briggs

550 and Kohler SH265. Opposers initially objected to these requests as overbroad and unduly

burdensome, and Honda included these requests in its initial meet and confer letter to Opposers.

Dkt. No, 19, Exhs. K, L. During the parties' meet and confer call, Kohler specifically asked

whether Honda wanted the advertisements and marketing materials themselves, or if it was

- 17 -
US ACTNE-110426963 09/10/2012 4:53 PM

secondary meaning and functionality. Requiring Opposers to produce all documents regarding

the design, development, and manufacture of their engines is overbroad and burdensome. To

find all responsive documents, each member of Opposers' design and development teams, as

well as everyone who is involved with manufacturing, would need to be interviewed, and each of

their files would need to be searched. The burden of such an endeavor far outweighs anylimited

benefit these documents may provide, thus Honda's requests are improper.

F. This is the First Time Honda Has Limited Its Requests Regarding Marketing
Materials

Next, Honda is moving to compel production of documents responsive to the following

requests, served on both Opposers: "All documents which relate or pertainin any manner to any

advertisements or promotions of Opposer's Products and Opposer's business related to

Opposer's Products, including but not limited to specimens of each and every advertisement or

promotion used by oppose in connection with Opposer's Products. "; "All documents related to

Opposer's merchandising and promotional strategy for Opposer's Products." Did. No. 19, Exh.

E.1, Request Nos. 13 and 20; Exh. F.1, Request Nos. 28 and 35. Honda has failed to properly

meet and confer on these requests. As the Board can see, Honda initiallyrequested all

documents concerning advertisements and marketing materials (as opposed to just the materials

themselves), including documents regarding Opposers' marketing strategy, and any other

documents that "relate or pertain in any manner to" their marketing and advertising of the Briggs

550 and Kohler SH265. Opposers initially objected to these requests as overbroad and unduly

burdensome, and Honda included these requests in its initial meet and confer letter to Opposers.

Dkt. No, 19, Exhs. K, L. Dining the parties' meet and confer call, Kohler specifically asked

whether Honda wanted the advertisements and marketing materials themselves, or if it was

- 17 -
US ACTNE-110428963 09/10/2012 4:53 PM



instead requesting all documents concerning advertisements (such as related emails,

presentations, etc.). Honda replied that it was seeking all documents concerning

advertisements and marketing materials. Herring Decl., ¶ 4. Now, for the first time in this

motion, Honda has narrowed its requests to only seek the advertisements and marketing

materials thennnselves.4

Honda also takes issue with Opposers' use of the tem. "representative documents" when

describing their production. Opposers were simply stating that they intended to produce a single

copy of each of their marketing materials, as opposed to every copyin their possession. If

Honda had met and conferred on this issue, this would have been clear.

As agreed, Opposers have produced at least one copy of all marketing materials and

advertisements on the Briggs 550 and Kohler SH265. To the extent additional responsive

documents exist, Opposers will produce them.

G. Honda's Request for All "Business Plans" is Vague and Ambiguous, Unduly
Burdensome, and Overbroad

Honda is next moving to compel production of documents responsive to the following

requests: "All documents concerning any plans or proposals Opposer has, ever had or considered

for the expansion or contaction of its use of Opposer's Products (including new versions of

Opposer's Products), including, but not limited to, any plans, proposals, or considerations for

offering new Opposer's Products or discontinuing the sale of Opposer's Products (including new

versions of Opposer's Products)."; "All documents concerning the business plans or strategies

for use of the Opposer's Products in the United States, including but not limited to any business

4 Honda takes issue with Opposers' request that Honda reproduce its advertisements in color. Opposers asked for
color advertisements to show that the secondary meaning of the applied for product configu ration, if any, necessarily
includes the signature red, white and black color scheme Honda uses on the for the GX engine. Indeed, not a single
Honda advertisement shows the GX engine in any color other than red, white and black. Hearing Decl., ¶ 7.
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plans or strategies concerning the use, manufacture, sale, or offering for sale of the Opposer's

Products." Dkt. No. 19, Exh. E.1, Request Nos. 12 and 22; Exh. F.1, Request Nos. 27 and 37.

These requests as written are clearly infringement -type requests, and therefore irrelevant to these

proceedings. Honda's recent limitation to just the "business plans" concerning the use, sale, or

offer for sale of the Briggs 550 and Kohler SH265 engines remains vague and ambiguous,

unduly burdensome, and overbroad. First, Honda has never articulated what it means by

"business plan." If Honda means any document where the future sale /marketing/use of the two

products is discussed, it is asking for practically every document ever generated related to those

products, including emails, pówer points, memos, or any other forward- looking document. And

the "limitation" that the document must discuss the GX engine trademark or any element of the

mark is no limitation at all, as the Briggs 550 and Kohler SH265, like many other engines,

incorporate virtually every element of the applied -for mark. Clearly such a request would be

overbroad and burdensome, for the reasons already discussed.

Even if Honda's request instead means documents identified as "Business Plans," it

remains overbroad and burdensome. Honda's first justification for this request is that it could

capture evidence of copying the GX engine's look. However, Opposers have already agreed to

produce all such documents, daily. Honda then reaches for the rationale that Opposers should

produce all business plans because it's possible one could show a "technical justification for

changing a claimed feature of the GX Engine mark." This request is nothing more than a fishing

expedition, which would require interviewing and searching the files of hundreds of employees

over multiple offices for each Opposer.Honda's request should therefore be denied.
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H. Honda's Request for All of Briggs' Correspondence With Advertising
Agencies Regarding the GX Engine Trademark is Overbroad

Finally, Honda is moving to compel production of documents responsive to the following

request, served on Briggs only: "All correspondence or other communication between Opposer

and its advertising agencies referring or relating to Applicant's Mark." Dkt. No. 19, Exh. E.1,

Request No. 26. As Honda acknowledges, Briggs has already agreed to produce any

correspondence between Briggs and its advertising agencies regarding Honda's claim that its

alleged mark has acquired distinctiveness and is not fimnctional, which is the only relevant issue

in this opposition. Honda failed to take issue with this limitation until bringing this motion, and

Honda now fails to explain why the limitation is insufficient. Honda claims these

communications may evidence Briggs' desire to trade off Honda's "goodwill" by emphasizing

certain design elements in its own advertising. Yet, Honda points to no Briggs advertisement or

marketing material where Briggs emphasizes any design element, let alone a design element of

the applied -for mark. This is an unsubstantiated fishing expedition, and is therefore improper.

I. Opposers' Actions Have Not Prejudiced Honda

It is unclear why Honda argues that Opposers' actions have prejudiced it, and why that

should have any bearing on its motion to compel. Regardless, it's simply not true. The

documents regarding whether Honda's applied -for mark is fimctional is in Honda's control, not

Opposers'. And Opposers have in fact produced many documents demonstrating the lack of

secondary meaning, including many photographs of third party engines that are substantially

similar to the applied -for mark. Further, discovery has been extended in this case, and Honda

has yet to take any depositions. And perhaps most notably, Honda could have brought this
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motion nearly two months ago, after Opposers sent their letter following the meet and confer.

Dkt. No. 19, Exh. CC. Thus, any prejudice is Honda's own doing.

IV. CONCLUSION

In its motion, Honda seeks company -wide discovery regarding just two of many engine

designs that incorporate the same shape and overall configuration of the applied -for mark.

Responding to Honda's requests would require a lengthy search by Opposers, through

documents located on multiple continents, at an extremely high expense. The onlydifference

between these two engines and all of the others is that these are the two that Honda has accused

of infringement. Honda should not be allowed to use the discovery process in this opposition to

discover information regarding its potential infringement suits, especially given thefact that

infringement is not an issue in the opposition. Honda's request are overbroad and unduly

burdensome, and its motion should therefore be denied.
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Seth B. Herring
Nina Habib Borders
Reed Smith LLP
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Attorneys for Opposer Briggs & Stratton
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