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HAL PORET

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
BRIGGS & STRATTON
CORPORATION and KOHLER Opposition No.
CO., 91200832(parent)

Opposers,

Opposition No.
VS. 91200146

HONDA GIKEN KOGYO
KABUSHIKI KAISHA, Application Serial No.
Applicant. 78924545

TRANSCRIPT of the stenographic notes of
the proceedings in the above-entitled matter as
taken by and before RUTHANNE UNGERLEIDER, a
Certified Court Reporter and Notary Public, held at
the office of REED SMITH, 500 Lexington Avenue, New
York, New York, on Monday, July 20, 2015, commencing

at approximately 9:15 in the forenoon.
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HAL LEO PORET, 142 Hunter Avenue, Sleepy Hollow, New
York 10591, sworn.

MR. PHILLIPS: Good morning, everyone.
This is Rob Phillips, counsel for Opposer Briggs &
Stratton Corporation, and with me today is attorney
Mindy Giftos, counsel for Opposer Kohler Company.

Today we are taking the trial testimony
of expert witness Hal Poret in the matter of Briggs &
Stratton and Kohler, Opposers, versus Honda Motor
Company, Applicant. Before we get started, we'd like
to put some stipulations on the record regarding the
reservation of motions to strike at the time of the
submission of trial briefing in this matter.

The parties have agreed that such
motions are reserved and not waived; however,
objections to Mr. Poret's testimony shall be stated
at this time, including the grounds.

Anything further?

MR. REGAN: No, that's acceptable.

Shall we have the witness read and sign
within 30 days of receipt of the transcript?

MR. PHILLIPS: Yes.

THE WITNESS: Whatever you think.

MR. PHILLIPS: Okay.
DIRECT EXAMINATION BY MR. PHILLIPS:

Page 4
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Good morning, Mr. Poret.
Good morning.

With whom are you employed?
ORC International.

And what is your title?

> O » O >» O

Senior vice president.

Q And have you been retained as an expert
witness in this matter?

A  Yes, | have.

Q  And which parties retained you?

A | was retained by the Opposers, Briggs &
Stratton and Kohler.

Q Andwhat is your area of specialized
knowledge and expertise?

A Survey research.

Q And what were you retained to do in this
matter?

A | was retained to design and conduct a
survey to determine the extent to which, if at all,
the Honda engine design mark in the application
that's at issue in this proceeding has acquired
secondary meaning.

Q  And did you perform that survey?

A Yes.

Q And based on that survey, what is your

800-567-8658
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opinion in this matter?

A It's my opinion that the mark has not
acquired secondary meaning.

Q Andwhy is that?

A Because the survey results showed a net
level of association of that specific design with
Honda in the range of, roughly, | believe,

9.7 percent to about 18 percent, and, in my
experience, that's below the thresholds I've

typically seen used to support a finding of secondary
meaning.

Q  Okay. Let's go through your training
and expertise in the discipline of conducting
surveys.

What is your educational background?

A | have a Bachelor's degree in math, and
| have a Master's degree in math. The Bachelor's is
from Union College, and the Master's is from the
State University of New York at Albany. And | have a
J.D. from Harvard Law School.

Q And what years did you graduate from
those universities?

A | got my BS from Union in '93, my
Master's in math at Albany in 1995, and my law degree

in 1998.
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Q  And describe the nature of your
employment, please.

A | design and conduct consumer surveys
every day, as my profession. I've been doing that
since 2004. And over that time period, I've designed
and conducted roughly 800 surveys. One component of
those are surveys that are in the area of what you
would call ordinary corporate market research, such
as surveys to help companies make decisions about
their brands and their products and their advertising
and websites and things like that, and another
component of it is doing surveys that are
legal-related, that -- either in the context of
litigation or outside of litigation, but where
there's a legal issue that surveys need to address.

Q Have you performed surveys in the areas
of trademark and trade dress?

A  Yes.

Q And can you tell us approximately how
many surveys you've performed in the areas of
trademarks and trade dress?

A  Certainly over 200. | wouldn't have an
exact number, but definitely over 200.

Q Have you performed surveys to determine

whether a trademark has acquired secondary meaning?

800-567-8658
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A  Yes, | have.

Q  And approximately how many of those
surveys have you designed and conducted?

A  Atleast over 50. Possibly in the
75-range.

Q Has -- have you been accepted as an
expert in trademark surveys in legal proceedings?

A Yes, certainly as an expert in survey
research, and where I've been doing trademark
surveys, | usually state my expertise as survey
research, generally, but many of the cases in which
I've been accepted as a survey research expert have
been specifically with respect to trademark surveys.

Q Andin what courts or agencies have you
done that?

A In anumber of different Federal
District courts. Certainly a number in the Southern
District of New York and other New York courts, and
California, Texas, a whole variety of federal courts,
and also in the TTAB and the FCC and the FTC, and
I've also been an expert witness at NAD, which is an
organization that hears false advertising cases and
sees a lot of surveys.

Q Do you have any other experience that is

relevant to your work in survey research that you

800-567-8658
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rely upon to -- to perform your craft, so to speak?
MR. REGAN: Obijection, vague.

A Well, in addition to my actual -- the
surveys that | do, I've also been a speaker at a lot
of conferences. I've been a speaker on the topic of
how to design and conduct surveys that are reliable
or use as evidence in conferences, held by the
International Trademark Association and the American
Intellectual Property Law Association and the
Association of National Advertisers and state bar,
various bar conferences, and a number of other
conference organizations like the Practicing Law
Institute and the American Conference Institute and
probably some others, and I've published a number of
papers and presentations in connection with these
conferences, and | have also published an article in
The Trademark Reporter, which is the journal of the
International Trademark Association, on the topic of
trademark surveys, and I've published an article in a
journal put out by a company called the Practical Law
Company, also on trademark surveys.

Q Now, in connection with your work
performed in this matter, you prepared a report,
didn't you?

A  Yes.

Page 9
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Q  And with that report, did you include a
CV of your experience?

A Yes, | did.

MR. PHILLIPS: | would like to mark as
an exhibit, Opposers' Number 63.

(Whereupon Curriculum Vitae is received
and marked as Opposer Exhibit 63 for identification.)

Q Canyou please take a moment and review
Opposers' Exhibit 63 and then identify it for us?

A Yes.

This is my CV that was submitted along
with my report as Appendix A in 2012.

Q Andis this a true and accurate summary
of your education and professional work experience in
the area of surveys?

A ltis as of the time it was submitted in
2012. Some of it is a little out of date now, but
overall it's accurate.

Q Have you had further engagements in
which you've given trial or deposition testimony
since the time you produced this CV?

A Yes.

Q Can you approximate, roughly, how many
additional matters?

A  Maybe 30.

800-567-8658
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I'm somewhat guessing.

Q Okay. Let's turn to the survey that was
conducted in this matter, okay?

A Okay.

Q  Describe, generally, the type of survey
that was conducted.

A Itwas a combination of a telephone
Internet methodology. It was essentially a telephone
survey where once potential respondents were reached
on the phone they were asked the screening questions
over the phone, and if they qualified, they took the
survey over the phone, but while accessing an
internet site where an image of an engine had been
posted so that they could see it while they were
being asked the main survey questions.

Q Indesigning a survey, do you have to
determine what the relevant universe is?

A  Yes.

Q And what does that mean, when you --
when surveyors use the term "relevant universe"?

A It means the -- in the instance of
secondary meaning, | would say it means the
prospective purchasers of the types of goods that
would potentially embody the mark. So in this

instance, since we're talking about the Honda -- the
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Honda engine design mark, it would be prospective
purchasers of the types of engines that would embody
that mark or equipment that contains those types of
engines.

Q  And who did you determine was the
relevant universe for purposes of your survey?

A | determined, on a general level, that
there were two categories of purchasers of the
relevant universe; one was prospective purchasers of
the engines, the types of engines that would embody
the mark, and the second category on a general level
would be prospective purchasers of the types of
products, the types of equipment that would use such
engines, which, for example, are things like
generators or power washers or various construction
or lawn equipment, rototillers or snowblowers. Those
are some examples of the types of equipment that I'm
talking about.

And so then on a more specific level, |
consulted a number of types of materials or sources
to get a sense of who specifically would be the
organizations that contain these relevant purchasers,
and | looked at -- from a previous case, a federal
court case involving Honda and the Pep Boys in the

Central District of California, | looked at some of
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Honda's interrogatory responses and some of the
deposition testimony of | believe his name is Steven
Scott Conner, and | also looked at a survey that
Honda had commissioned from Gabriel Gelb to measure
secondary meaning in that case, and | looked at a
survey that had been conducted by George Mantis on
behalf of Honda in that case, which was a likelihood
of confusion survey, and based on all of those
things, | determined that the key segments of the
relevant population were rental yards, which were
exclusively the universe in Gabriel Gelb's secondary
meaning survey for Honda. And then in addition to
that, there were also original equipment
manufacturers and organizations that actually
purchase or rent the relevant types of equipment for
use in their business, for instance, construction
companies, and then there is also the retail and
wholesale trade that buy and then sell the relevant
types of equipment. And those three categories, in
addition to rental yards, were used in the George
Mantis survey that | referred to, and they were also
cited in the other materials, including the Conner
deposition testimony and the Honda interrogatory
responses.

Q  So once you determined the types of

Page 13
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organizations that are prospective purchasers and
should be included as potential respondents for the
survey, how do you go about identifying actual
organizations for purposes of having your research
company make the telephone calls?

A 1l used SIC codes, which are industry
codes that the market research industry uses to
classify types of businesses, and | used SIC codes
that were identified by George Mantis in his previous
survey on behalf of Honda, where he was identifying
the relevant universe for Honda and trying to reach
these businesses by use of those SIC codes.

So | used the list of SIC codes that Mr.
Mantis used for Honda in his previous survey.

And | also did go through the list of
SIC codes with the president of Opinion America,
which is the company that helped me implement this
survey to see if there were any other SIC codes that
it seemed like we should be using, but I didn't
identify any others that seemed like they should be
added, so in the end, | used the ones that Mr. Mantis
had used in his survey.

Q And from those SIC codes, are you able
to generate a list of organizations to contact for

purposes of the survey?

800-567-8658

Veritext Legal Solutions
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A Yes.

Those -- we were able to acquire a
randomly selected list from among businesses that
fall into those SIC codes so that we could randomly
select potential candidates to call them.

Q Then do you prepare a questionnaire to
be used by the research company in the course of
these phone calls?

A Yes.

Q And was that questionnaire included as
an appendix to your report?

A Yes.

MR. PHILLIPS: | would like to mark as
Opposers' Exhibit 64.

(Whereupon Instructions/Questionnaire is
received and marked as Opposer Exhibit 64 for
identification.)

Q  Mr. Poret, please take a minute to
review Opposers' Exhibit 64 and then identify it for
us, please.

A  This is the questionnaire document that
| wrote and was used for the survey, and this
contains all the instructions and the questions and
answer choices, as well as all the instructions

written to a programmer who took this document and

800-567-8658
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programmed the survey so that it would be

administered in a computer automated system where the

guestions would appear on the interviewer's screen

and they would enter the answers and advance through

the questionnaire on their screen.

Q  Okay.

Now, on the second page of Opposers'
Exhibit 64, which is the first page of the actual
guestionnaire, you see the word "screener"?

A Yes.

Q And what does "screener" mean?

A It's the section of the survey where we
are finding out whether we have reached a qualified
participant who is going to be allowed to take the
survey, and also during this section certain other
information is being collected which is not actually
being used to screen anyone out, but just to flag
information about them.

Q And how are organizations determined to
be qualified for the survey?

A Once we had somebody on the phone, we

asked them does their organization purchase overhead

valve, horizontal shaft gasoline-powered engines, and

if they said yes, then that organization would be

considered to fall within the universe. And,
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similarly, we asked respondents, "Does your
organization purchase or rent products that contain
overhead valve, horizontal shaft gasoline-powered
engines, such as generators, air compressors,
pressure washers, construction equipment, water
pumps, lawn and garden equipment, rototillers or snow
blowers," and if they answered yes to that, they
would also be within the relevant universe as an
organization. And in response to both of those types
of questions there were also follow-ups asking what
purposes the organization purchases such engines or
equipment so that the organization could be
classified as to whether it's a manufacturer or a

rental yard or one of the other categories.

Q And once you determined that an
organization was determined to be qualified for the
survey, in other words, fit within the relevant
universe, did you need to determine whether the
individual person on the phone or someone else at the
organization would qualify to participate in the
survey?

MR. REGAN: Objection, it's leading.

A Yes.

In the case of businesses that purchase

overhead valve, horizontal shaft gasoline-powered

800-567-8658

Veritext Legal Solutions

973-410-4040



© 00 N o o0 B~ W N

N N N N NN B B PR R R R R
g A W N P O © 0 N O OO » W N L O

Hal Poret

Page 18

engines, the respondent was asked a question about
which of the following best describes their role in

the selection of which engines to purchase, and in
order for them to qualify, they had to answer either
that they personally decide which engines to purchase
or that they are involved along with others about
decisions about which engines to purchase.

And in the case of organizations that
purchase or rent product that contain these types of
engines, the respondent was asked when it comes to
the selection of which products to purchase that
contain those engines, which of the following best
describes their role, and to qualify they had to
answer that they personally decide which products to
purchase or that they're involved along with others
in decisions about which products to purchase.

Q  And which question number in the
screener accomplished that?

A Question S4 ultimately qualified an
individual in the case of organizations that purchase
these types of engines, and question S7 accomplished
that for organizations that purchase equipment that
contain these types of engines.

Q  And backing up, which questions

accomplished the purpose of determining whether the

800-567-8658
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organization was qualified to participate in the
survey?

A Questions S2 and S5 accomplished that
and then questions S3 and S6 classified which of the
segments of the universe the organization fell into.

Q  Were respondents asked any other
guestions during the screening process?

A Yes. Once they were determined to be
qualified, we also asked them to identify their
profession. We asked them for approximately how many
years they've been in that industry. We asked them
their current job title and what state or states they
work in. And then we collected their gender and age.

Q Did you summarize the results of the
screener in terms of the types of organizations who
qualified and the demographics of the individual
respondents?

A Yes.

Q  And where is that information
summarized?

A In my original expert report.

MR. PHILLIPS: | would like to mark as
Exhibit -- Opposers' Exhibit 65.

(Whereupon Pages 1, 6, 15, 19, 22, 24,
25, 26 and 27 of Expert Report of Hal Poret is

800-567-8658
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received and marked as Opposer Exhibit 65 for
identification.)

MR. REGAN: This document, Exhibit 65,
Opposers' 65 is subject to the conversation we had
off the record and the E-mail exchange that Honda
objects to the admissibility of this report as such,
and to the extent any questions are going to be asked
about photographs, data tables or the like, counsel
will work after the deposition to excerpt such
matters from the report and substitute them for this
exhibit, and we can label them with supplemental
alphabetic exhibit numbers, should that be the case.

MR. PHILLIPS: Yes, we will work with
you, Counsel, in that regard.

Q Go ahead, Mr. Poret, and identify what's
been marked as Opposers' Exhibit 65, please.

A This is my expert report about the
survey we're discussing.

Q  And could you please tell us where in
the report is the summary of the results of the
screener process?

A Yes.

On the top of page 19, there is a table
showing how many of the interviews fell into each of

the four categories that | outlined before, and then
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on page 22 there is a summary of the data regarding
the number of years that the respondents have been in
the respective industries, their age and genders, and
the geographic region of the country they come from.
Q  Okay.
Starting with the table on page 19, can
you confirm that this is a true and accurate summary
of the organizations who participated in the survey?

A Yes,itis.

Q And focusing on the total column, what
did you draw from those totals?

A  There were 41 equipment purchasers or
renters, 66 original equipment manufacturers, 274
rental yards, and 119 wholesale or retail purchasers
and sellers of the types of equipment that contain
the relevant engine type.

Q And did you form an opinion as to
whether that was an acceptable -- acceptable array of
participants?

A Yes--

MR. REGAN: Objection as to form.

A  Yes, | did.

Q And what was your opinion?

A My opinion is that --

MR. REGAN: Objection. Go ahead.

800-567-8658

Veritext Legal Solutions

973-410-4040



© 00 N o o0 B~ W N

N N N N NN B B PR R R R R
g A W N P O © 0 N O OO » W N L O

Hal Poret

Page 22

A --this was an appropriate distribution

of interviews.

| feel that way for a couple of reasons.
One is that in Honda's own previous surveys, they had
relied exclusively on rental yards in their secondary
meaning survey and also heavily on rental yards in
their survey done by Mr. Mantis, and so it seemed
appropriate to have rental yards compose a large
portion of the universe and for the other segments to
compose a smaller amount.

| also think it was appropriate because
the method that we used of contacting -- of randomly
selecting organizations from databases of companies
that meet those SIC codes and then calling them and
seeing if they qualify should produce a reasonably
representative number of respondents in each group
because you're starting with the number of
organizations in each category that actually exist,
and then the rate at which they meet the screening
criteria is determining the end number of final
respondents.

So these numbers should be reasonably
consistent with the real universe of organizations.

Q Okay. Turn to page 22 of your report of

Opposers' Exhibit 65 and describe what those tables

Veritext Legal Solutions
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show.
A The first table shows the number of
years that respondents answered that they had been in
their current industry, and most notably to me that
the large majority had been in their industry for
many years, including 117 who had been in their
industry for ten to 19 years, and 179 from 20 to 39
years, and 77 for 40-plus years, which suggests to me
we're getting mostly people with a lot of experience
in an industry that uses these types of engines.
And, similarly, the age table shows that
there were a hundred respondents age 18 to 34 and 180
age 35 to 49 and 218 age 50-plus, which again is
consistent with what | just talked about before, most
of the respondents tend to be on the older side of
the spectrum.
So, overall, it looks to me like we
have -- we had heavily respondents who had a lot of
experience over many years in a relevant industry.
Then we have a table showing that 458 of
the respondents were male and 42 female, and then the
final table shows the breakdown by U.S. geographic
region, 130 in the midwest, 127 in the south, 117 in
the west, 100 in the southeast, and 91 in the

northeast.
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Q Okay. Thank you.

So once a respondent was deemed to be
working at a qualified organization and to be an
individual within that organization who qualified for
the survey, what was the next step in conducting the
survey?

A Well, they were then asked to go to a
computer that had internet access so that they could
look at an image, and if they could do that at that
point, the survey continued, or if they needed to
resume the call at another time that they could get
access to the Internet, then that was arranged, and
ultimately whenever they were able to go through with
the interview while at the computer, they were
instructed to open an Internet browser and maximize
it to cover the whole screen, and once they had done
that, they were instructed that they were going to be
directed to look at an image of an overhead valve,
horizontal shaft gasoline-powered engine, and there
were some other instructions that they were given,
and at that point they would have gone on to take the
main survey.

Q Okay. Now, before we get to the images
that they were shown, let's discuss again what it is

that you were setting out to test through this

Page 24

Veritext Legal Solutions

800-567-8658

973-410-4040



© 00 N o o0 B~ W N

N N N N NN B B PR R R R R
g A W N P O © 0 N O OO » W N L O

Hal Poret

Page 25

survey.

A | was testing whether the specific
engine design laid out in Honda's application that's
at issue here had acquired secondary meaning.

Q And what does that mean, "secondary
meaning"?

A It means that it serves to identify one
single source of engines that have that specific
appearance.

Q And what is your understanding of the
mark that you tested?

A It-- 1 would have to probably read from
the application to give it in detail, but on a
general level, it's the front view of a -- an engine
of the type that we've been talking about.

Q Isthat front view and its description
in your report?

A  Yes,itis.

Q And can you tell us what page in your
report at Opposers' Exhibit 65 contains the front
view of the engine and the description in Honda's
application?

A  Thatis on page 1 of the report.

Q  So based on what you learned from the

application, what did you decide to show respondents
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in the survey?
A There were a number of different groups.

The first group was a test group that |
called the Honda non-color group, and what that group
was shown was a front view of a Honda GX 120 engine,
which | selected because | understand that to be one
of the very widely-sold types of engines that
embodies what Honda is claiming as its mark, and in
this group respondents were shown a front view of
that Honda engine, but a grayscale image so that you
could not see that it had a three different color
scheme.

The actual Honda engine has a red, white
and black color scheme, where the fan cover is red
and the fuel tank is white and the air filter is
black, but in the application, color is not a claimed
part of the mark, so an important part of the survey
was to control for any impact of color and make sure
we're testing for the extent to which the specific
application outside -- sorry, the specific design
outside of color is associated with Honda.

So | showed in this first group a
grayscale image so that the various parts of the
engine all appeared in a reasonably similar dark

color so that the respondents could not tell that it
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was a red, white and black colored engine.

Q And why did you show a grayscale
photograph of the Honda engine and not the drawing in
the application?

A Because real consumers are used to
seeing the alleged mark embodied in an actual
product, so | think it's a more realistic and better
test of whether the mark really identifies source to
show them an actual product rather than a mark.
Although that then requires doing certain things to
the engine so that there aren't other potential
source identifiers visible, so that also necessitated
removing the Honda name, for instance, and also
certain other graphics or markings that are not part
of the mark in the application, but that appear on
the actual engine and could risk alerting people to
the source of the engine.

Q Such as?

A Such as -- well, there is, like, a
turtle or rabbit markings and the name Honda and, you
know, the whole Honda GX 120, any of those things
could -- those are not part of the mark and those
could give away the source, so it's important to mask
those things.

MR. PHILLIPS: Okay, I'd like to mark as
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Opposers' Exhibit 66.

(Whereupon Black and White Engine
Photograph is received and marked as Opposer Exhibit
66 for identification.)

Q Ifyou could, Mr. Poret, take a look at
Opposers' Exhibit 66 and identify what that is.

A  This is the Honda GX 120 engine that was
shown to the group that | referred to as the Honda
non-color group with the name Honda and those other
graphics removed, and obviously this is the grayscale
version.

Q  Okay.

Once this -- well, first of all, how was
this image shown to respondents?

A This image had been posted on a Web
page, and the respondents who were in this group were
given the Web address for this Web page, and once
they had reached it, there was a unique three-digit
number on the bottom right corner of the Web page,
and the respondent was asked to read the number back
to the interviewer to confirm that the respondent
was, in fact, looking at the correct engine on the
correct Web page, and once that had occurred, so it
was confirmed they were looking at the right engine,

the interviewers for this group -- since it wasn't
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shown in color, the respondent was instructed that

the image of the engine is not in color, and also

that any brand names or logos had been removed from
the image, and the respondents were also instructed
that when they're finished looking at it, they would

be asked some questions, and for any question they're
asked they have no opinion, please indicate so, and
please do not guess.

And then once those instructions had
been given and had been confirmed the respondents
were looking at the right image and could see it
clearly, they were asked the main secondary meaning
guestions.

Q  Okay.

On the screener -- strike that.

On the questionnaire, which has been
marked as Opposers' Exhibit 64, if you would turn to
the fifth page of that exhibit, and you see the
underlined words, "main questionnaire"?

A Yes.

Q  Whatis this portion of the
guestionnaire?

A This is the main survey where you get to
the substantive instructions and questions about the

image of the engine.
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Q Andwhatis Q2007?

A That's an introduction that was given to
all respondents, although one of the instructions
about the engine not being in color was only given to
the groups that did not see a color image.

Q And the reference to cell one, what does
that refer to?

A  Cell one would -- cell one was the Honda
non-color group who saw Exhibit 66 that we just
looked at.

Q  Okay.

Now, was there a second group?

A  Yes. There was also a group that was a
control group for this Exhibit 66, and | called that
the non-color control group, and that was cell two.

Q And what is the meaning of a control in
a survey such as this?

A Inthe context of secondary meaning, a
control is a procedure for determining what the
tendency of respondents is to name the particular
source, such as Honda, for reasons other than
association of the specific mark at issue with Honda;
for instance, guessing or just simply naming a very
popular company or brand that's known for this type

of engine or any other reasons that have nothing to
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do with the specific design at issue.

Q And how does a surveyor go about
controlling for those types of responses that aren't
relevant?

MR. REGAN: | object.

A Inthis case -- in this instance, |
think the best control is to have a separate group,
which, instead of seeing the engine with the mark at
Issue, sees an engine that is -- retains to the
greatest extent possible the common non-infringing
elements of the engine but changes the trade dress
enough so that the engine -- the control engine does
not embody the mark at issue.

So what you have in the control is an
engine that does not embody the control -- sorry --
that does not embody the mark at issue, but it does
contain other common features of this type of engine.
So it allows you to see what percentage of
respondents will name Honda when shown something that
does not embody the mark but has other features that
the test engine has.

Q  And what was the control that you
selected for your survey?

A It was a Robin Subaru engine. | forget

the exact model number, but | have it on page 6 of my
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report.
It's the Robin 7.0 EX 21 Subaru engine.
And in this cell two, or non-color
control group that we're talking about, the
respondents were shown the -- a non-color version of
that Robin engine, again, also with any names or
graphics removed.
Q And why was the Robin engine selected as
the control?
A It was selected because | understand
that Honda had already agreed that this particular
Robin Subaru engine is non-infringing and does not
embody its mark, but it does have similarities in
terms of the type of engine and the common
non-infringing elements, so it was an ideal control
in that it maintained the common elements of this
type of engine while changing the look enough that
Honda agreed that it does not embody the mark and is
not infringing.
Q  When you're referring to common
elements, what are you referring to?
A Well, a variety of things.
I'm referring to, first of all, the
general type of engine, but also there are lots of

common elements that many engines have, such as a
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fuel tank and a fan cover and a handle to pull the
starter, and an air filter and various parts that
engines have, and I'm not going through each one in
detail, but overall I'm talking about the use of
common parts that various engines have.

MR. PHILLIPS: I'd like to mark
Opposers' Exhibit 67, please.

(Whereupon Black and White Engine
Photograph is received and marked as Opposer Exhibit
67 for identification.)

Q  Mr. Poret, please take a minute to look
at Opposers' Exhibit 67 and identify it for us,
please.

A  This is the Robin Subaru grayscale image
that was shown to the non-color control group.

Q And in your questionnaire, is this
referred to as cell two?

A  Yes.

Q Now, the persons who were selected to
participate in this survey, after they were shown
either Exhibit 66 or Exhibit 67, were then asked
guestions about it?

A Yes.

Q And to be clear, they were only shown

one of these two photos, not both of them, correct?
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A Yes.

Q And what were they asked?

A They were first asked, "Do you associate
the overall appearance of this engine with any
particular manufacturer or manufacturers, or do you
not associate the overall appearance of this engine
with any particular manufacturer or manufacturers,”
and if they answered that they do not associate the
overall appearance with any particular manufacturer
or that they have no opinion, then that was the end
of the survey for them because they had already
expressed that they don't associate it with any
source.

If they did answer that they associate
it with any particular manufacturer or manufacturers,
they were then asked, "Do you associate the overall
appearance of this engine with only one manufacturer
or more than one manufacturer?"

Now, if they answered that they only
associate it with one manufacturer, they were then
asked, "What manufacturer do you associate the
overall appearance of this engine with," and if they
named a manufacturer, they were asked, "What makes
you associate the overall appearance of this engine

with that manufacturer,” and they were told, "Please
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be as specific as you can," and then they were also
asked a follow-up probe that was "Any other reasons."

Now, if they had answered that they
associate the overall appearance with only one
manufacturer, but then when asked what manufacturer
they said, "I don't know," they were asked, as a
follow-up, "What made you answer that you associate
the overall appearance of this engine with only one
manufacturer?"

Now, backing up, if, when asked, "Do you
associate the overall appearance of this engine with
one or more than one manufacturer," they answered
"More than one manufacturer,” the next question those
respondents were asked was, "What manufacturers do
you associate the overall appearance of this engine
with," and those who entered more than one were asked
what makes them associate the overall appearance of
the engine with whichever ones they named, whereas
those who entered only one manufacturer were
instructed, "You answered that you associate the
overall appearance of this engine with more than one
manufacturer, but you only named one. What made you
answer that you associate the overall appearance of
this engine with more than one manufacturer?"

And, finally, those who said they
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associate it with more than one manufacturer but then
couldn't name any, were asked, "What made you answer
that you associate the overall appearance of this
engine with more than one manufacturer?"

Q  Okay.

Why did you ask whether they associate

the overall appearance of the engine as opposed to
whether they associate the engine with any particular
manufacturer?

A Because the mark at issue is the
appearance of an engine. Trade dressis -- or a
mark, in this case, is -- it's a design, it's an
appearance, it's not the concept of the type of
engine. So to measure secondary meaning, you need to
ask whether they are -- you need to test whether the
appearance -- the specific appearance is causing them
to associate it with a certain source, not whether
they associate this type of engine with a source.

So without a reference to the

appearance, you're not asking about a mark or a trade
dress, you're asking about the engine itself, or the
type of engine.

Q  And why do the questions distinguish
between associating the overall appearance of the

engine with one manufacturer versus more than one
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manufacturer?

A Because the key definition of secondary
meaning is really association with only one source.
That's the nature of a trademark or a trade dress, is
it identifies one particular source. So, generally
speaking, for there to be secondary meaning, somebody
has to be able to tell the source of something from
the mark or the trade dress, and if they look at it
and it's something they connect to more than one
source, then it's not functioning as a trademark.

Q  And what did you instruct Opinion
America to do with the responses to these questions?

A  They entered answers directly into a
computer database, which in the case of closed-ended
answers was just registering the specific answer
choice, and in the case of open-ended answers, they
were instructed to record the answers verbatim
exactly as spoken by the respondent.

Q  And what did you receive from Opinion
America that contained that data?

A I received an Excel file with the data
all contained in that file.

Q And what did you do with that data once
you received it?

A lreviewed it and analyzed it to come to
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an opinion about consumer reaction to the alleged
mark.

Q  With respect to the data that you
received from Opinion America for the first cell,
which is the answers pertaining to the Honda
non-color photo in Exhibit 66, what analysis did you
perform?

A The main analysis was looking at how
many respondents answered that they associated the
overall appearance of the Honda GX 120 shown in
grayscale with only one manufacturer, and that being
Honda, and the result was that 41.1 percent of
respondents answered that they associate the overall
appearance of the Honda engine with only Honda.

Q Andis that summary of your analysis
contained in your expert report?

A  Yes, there's a summary of that at page
15, and then a more detailed discussion of that on
page 24.

Q How many -- so referring to page 24, how
many respondents were shown the Honda non-color photo
at Exhibit 667

A 124.

Q And how many of those respondents

answered that they associated the overall appearance
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of that engine with only Honda?

A Fifty-one.

Q And what -- did you calculate a
percentage for that?

A  Yes, it's 41.1 percent.

Q  Okay.

Now, did Opinion America also provide
you data on the responses to the same questions with
respect to the control non-color group that was shown
the photo at Exhibit 677

A  Yes, they did. My report shows that at
page 15, paragraph two, and also on page 24, and the
result was that 29 out of 126 respondents who saw the
non-color version of the Robin engine answered that
they associate the overall appearance of it with only
Honda, and that's 23 percent.

Q And how do you analyze the data that you
received on the Honda non-color group with the data
that you received on the control non-color group?

A The control group rate of 23 percent is
telling us that approximately 23 percent of the
relevant universe will answer that they associate an
engine with Honda even when not shown the specific
mark that's at issue, primarily because Honda is a

very popular source of this type of engine.
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So in order to determine what percent of
the result in the Honda non-color group is due to the
mark, you have to subtract that 23 percent from the
41.1 percent rate, and you get an 18.1 percent
difference, and it's that difference between the test
and control group that can be attributed to the
specific Honda mark at issue, because that is the
difference between the test and the control images.

Q And based on that 18 percent net number,
do you have an opinion as to whether the mark that is
claimed in the application has secondary meaning?

A Yes.

In my experience, numbers in that range
have not been found to reach the threshold to support
a finding of secondary meaning.

Q Now, your survey didn't stop there, did
it?

A No.

Q  What other work did you do to
investigate the issue of secondary meaning with
respect to the claimed mark?

A | had two additional groups that saw
Images in color. One was -- | call the Honda color
group, and it saw the image of the same Honda GX 120

engine in color, and that was cell three in the
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survey. And then there was a control group for that
Honda color cell which saw the same Robin Subaru
engine but with a red, white and black color scheme,
and that | called the color control group, and that
was cell four in the survey.

Q  And what was your purpose in asking
these same questions of respondents with showing them
photos of the Honda GX in color and the Subaru engine
in the same color scheme?

A  Because while the main analysis that |
had to do was based on removing color from the survey
entirely, real consumers do see engines in color, so
showing people engines in color is realistic, and |
also had reason to think that an investigation of the
Impact of color was going to be an important and very
useful thing to have in this case because | could see
from the previous surveys that Honda had done that
color had been permitted to impact the results, and |
thought likely that might happen again, and it would
be very useful to have some survey groups that the
Board could look at to fully understand just how much
the color scheme of the Honda engine creates an
association with Honda and to really be able to
understand to what extent is this mark associated

with Honda as opposed to the specific color scheme.
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So | thought it would be valuable to
have these additional cells to help assess what
impact this color scheme has on perceptions.

MR. PHILLIPS: I'd like to mark as
Opposers' 68.

(Whereupon Red/Black/White Engine
Photograph is received and marked as Opposer Exhibit
68 for identification.)

Q Please take a look at Opposers' Exhibit
68, Mr. Poret, and identify it for us.

A  Thisis the Honda GX 120 engine shown in
color to the Honda color group, or cell three of the
survey.

Q And like the black and white photos --
strike that.

Like the grayscale photos at Exhibits 66
and 67, were there any markings removed from the
photo shown to the color Honda group?

A  Yes, the name of the engine and any
other graphics that could possibly identify source
were removed.

Q  And how many respondents were shown the
photograph at Exhibit 68?

A 124,

Q  Where is that contained in your report?

800-567-8658

Veritext Legal Solutions

973-410-4040



© 00 N o o0 B~ W N

N N N N NN B B PR R R R R
g A W N P O © 0 N O OO » W N L O

Hal Poret

Page 43

A On page 25.

Q And of those respondents shown the color
photo of the Honda GX, how many indicated that they
associated it -- associated the overall appearance
with only Honda?

A  Seventy-four out of 124, which is
59.7 percent.

MR. PHILLIPS: Okay. Let me mark as
Opposers' Exhibit 69.

(Whereupon Red/Black/White Engine
Photograph is received and marked as Opposer Exhibit
69 for identification.)

Q  Mr. Poret, please take a look at Exhibit
69 and identify it for us, please.

A  This is an image of the Robin Subaru
engine that had -- that is in the red, white and
black color scheme that was shown to the color
control group, or cell four in the survey.

Q Andis this an actual Robin engine in
this color scheme or was this a photograph created
for purposes of this survey?

MR. REGAN: | object, leading.

A  This was altered to impose the red,
white and black color scheme on an engine that does

not normally have that color scheme.

800-567-8658

Veritext Legal Solutions

973-410-4040



© 00 N o o0 B~ W N

N N N N NN B B PR R R R R
g A W N P O © 0 N O OO » W N L O

Hal Poret

Page 44

Q And why was that done for control
purposes?

A It was so that both groups would have an
identical color scheme. So it was another way to see
whether people are actually associating the specific
engine appearance embodied in the mark with Honda or
whether it's -- to what extent it's really the color
that's causing the association with Honda.

So by putting the same color scheme on
an engine that does not embody the Honda mark, we can
measure the extent to which the color combined with
any other general assumptions or guesses of Honda, as
a popular name, are the source of people naming
Honda.

Q And how many respondents were shown the
non-Honda color photograph at Exhibit 69?

A One hundred twenty-six were shown that.

Q And where is that referred to in your
report?

A  Page 25.

Q The second paragraph?

A Yes.

Q And how many of those respondents
answered that they associate the overall appearance

of the Robin engine with only Honda?
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A  Sixty-three of 126, which is 50 percent.

Q And what did you do with respect to the
59.7 percent rate of association in the Honda color
group with the 50 percent association rate with the
non-Honda color control group?

A | compared those rates and subtracted
the control result of 50 percent from the test result
of 59.7 percent to arrive at a net of 9.7 percent,
which is the amount that can be attributed to the
specific design embodied in the application as
opposed to color.

So what this shows is there's a very
high tendency to name Honda because of this color
scheme that's actually quite similar regardless of
whether the engine embodies the Honda mark or not,
and the difference between an engine with these
colors that has the mark and doesn't have the mark is
only 9.7 percent.

So this is another way to see how strong
an association there is between the red, white and
black color scheme and Honda and how important it is
to separate color from the specific design at issue.

Q And what conclusions, if any, did you
draw when comparing the net 9.7 percent number from

the color study with the net 18.6 percent number from
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the grayscale study?

A Sorry. The number from the color and
the grayscale version?

Q Yeah, and the results in the grayscale
version.

A If you compare the 59.7 percent rate
when shown in color with the 41.1 percent rate when
shown not in color, what that's telling you is that
there's a large increase in recognition caused by the
color scheme, it's actually an increase of a margin
of about 45 percent from viewing it in non-color to
viewing it in color, and that's another indication
that color is a large part of the association of the
engine with Honda.

Q  So based on the results from the color
study, did that reinforce your opinion as to whether
or not the applied-for mark has secondary meaning?

A  Yes, itdid, it confirmed the same
thing, which is that the specific design mark -- the
specific design at issue in the application only had
a relatively small tendency to cause the engine to be
associated with Honda.

Q Now, there was an Appendix C to your
report.

A Yes.
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What was Appendix C?

Appendix C was the data file.

QO >» O

And that's a very large file?
A Yes, it's -- it's originally an
electronic file, which I, myself, have only in
electronic form, so | provided it in electronic form.
Q  Okay.

And by providing it in electronic form,
does that make it more readily viewable and avoid
printing out a large ream of paper?

MR. REGAN: | object, leading.

A Yes.

MR. PHILLIPS: Counsel, do you have any
objection to us attaching the data file in its native
Excel format to a CD to this transcript, or on a CD
to this transcript?

MR. REGAN: You're talking about putting
the data file on a CD and marking it as an exhibit?

MR. PHILLIPS: Yes.

MR. REGAN: As long as the witness, when
he signs the transcript, verifies that data in the
file is, in fact, his data.

MR. PHILLIPS: Okay.

Q Isthat acceptable to you, Mr. Poret?

A Yes.
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Q Thank you.

Can you describe the kinds of additional
controls and safeguards that you included in the
survey?

A Yes.

The survey was carried out by an
interviewing organization that I've worked with many
times and that has well-trained professional
interviewing staff, and as part of this job they
were -- supervisors and interviewers at this firm
were briefed on the job and trained on it
specifically. The survey was programmed, and myself
and my staff checked the program thoroughly before
the survey was launched to make sure that it all
worked properly. We, you know, monitored and stayed
in touch with the interviewing service on a daily
basis. And | personally listened in to interviews
periodically to ensure that they were happening and
the questions were being read properly and that
everything seemed to be going as it should, and
supervisors at the interviewing facility also
listened in on a portion of every interviewer's
calls, so, generally speaking, there was appropriate
training and supervision and oversight over the

survey.
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Q Is Opinion America a survey firm that
you customarily use?
A  I've used them regularly, not
exclusively, but regularly.
Q Do you consider them a trusted and
reliable firm for that purpose?
MR. REGAN: | object, leading.
A Yes.
MR. PHILLIPS: Let's just take a short
break.
(Brief recess taken.)
Q  Before the break, we were discussing
additional safeguards in your survey.
A Yes.
Q  What does a double-blind survey mean?
A It means that neither the interviewers
nor the respondents are aware of the purpose or
sponsor of the survey, so that the interviewers
couldn't do anything to influence the survey in any
way helpful to the sponsor, nor could the respondents
give answers that are -- they believe are helpful or
desirable in any way.
Q And how does -- how do you ensure that a
survey is double-blind?

A You just don't inform the interviewing
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company who the sponsor of the survey is or what the
purpose was, and make sure that in the survey you're
not informing the respondents of that either.

Q And what did you do in that respect for
this survey?

A ljustdidn't inform the interviewing
service of any of that information and the questions
and instructions don't inform the respondents of
that.

Q  So does that mean this was a
double-blind survey?

A Yes.

MR. REGAN: Objection, leading.

Q And lastly, please explain for us how
the net percentage numbers that you arrived at were
significant to your opinion in this case.

MR. REGAN: Objection, leading.

A The net numbers are the most critical
ones because the test group figures reflect not only
association of the specific design mark with Honda
but also a tendency to name Honda for other reasons,
such as recognizing the color scheme and associating
that with Honda or just thinking of Honda as a very
popular common source of this type of engine, or

associating on a very general level the configuration
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of an engine that has these -- a fan cover and filter
and fuel tank with Honda.

So the -- since the test group number
contains these other types of influences that cause
people to name Honda, in order to get down to what
percentage actually reflects association with the
specific mark you need to subtract the control
result, which is measuring exactly what percentage of
the association is really due to other factors, such
as color or general prominence in this area of
engines or association of an engine with that general
configuration with Honda, and once you subtract that
control, then you're down to a net that reflects the
specific association of the specific mark with Honda
and not those other factors.

Q And what was that net range in your
survey?

A Itwas 9.7 percent in the case of the
color portion of it, and it was 18 percent in the
case of the non-colored portion of it.

Q And in your opinion, what does that tell
you with respect to whether the applied-for mark has
acquired secondary meaning?

A In my experience in what I've seen, that

is below the threshold that I've seen be deemed to be
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enough to show that a mark functions primarily as a
source identifier.

So in my experience that -- numbers in
that range haven't been found to be enough to support
a finding of secondary meaning.

MR. PHILLIPS: Thank you, Mr. Poret.

MR. REGAN: You have no further
guestions, | take it?

MR. PHILLIPS: No further questions at
this time. | reserve the right to conduct redirect.
CROSS-EXAMINATION BY MR. REGAN:

Q Good morning, Mr. Poret.

A Good morning.

Q My name is John Regan. | represent
Honda in this matter, along with Sarah Stafford, who
Is with me -- Sarah Frazier, sorry. We had a Sarah
Stafford. The Sarahs run together.

At the time of your deposition in this
matter, you said you served as an expert in about
35-or-so trademark or trade dress cases?

A Areyou asking?

Q Yes.

A ldon't remember what | said about that
in my deposition.

Q  You said this morning that since the
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time of the submission of your CV, you've given trial
or deposition testimony in about 30 additional cases?
A  That was my estimate, yes.
Q  Okay.
And your CV was prepared in 2012; am |
correct about that?
A Yes, | think this was as of
September 2012.
Q  Allright.
So you're doing, on the average, about
ten cases per year as an expert in trademark or trade
dress survey work?
A Yes.
| think if you average it out over
several years, that would probably be the average.
Q And you described the scope of your work
as a survey expert, which is not limited to
litigation-related matters, right?
A Yes.
Sorry, | also -- | just want to correct
that.
Those numbers aren't just trademark
cases, those are all instances of testimony in
litigation.

So what we just talked about before, |
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just want to clarify that isn't all trademark.

Q  Well, apart from trademark, what types
of categories of expert testimony would that include?

A  False advertising cases, cases -- some
class actions where the survey is more geared at
determining whether there's common characteristics or
issues across class members, and there's a few other
instances of different types of surveys.

Q Now, taking into account the 30
additional instances of testimony that you've given
since your CV, what's the percentage of your entire
practice that is litigation-related?

A | think of it as about 50 percent is
legal-related, but that's not all litigation-related.

If you're talking about how many surveys

that I'm doing or work that is in connection with a
litigation that's going on, it's probably maybe
35 percent.

Q And the additional 15 percent to get to
50 percent would be consulting or advice on
legally-related matters?

A  Yes, or where there's -- there's no
litigation or maybe even no pending dispute at all,
but there are legal issues. Maybe there are legal

regulations that need to be complied with, or there's
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some type of legal issue but not a current dispute.

Q  Your CV, which is Opposers' Exhibit 63,
identifies a number of articles that you published,
and you referred to several of them in your
testimony.

Are there any additional articles you've
published since preparation of this version of your
CVin 20127

A Yes.

Q Why don't you take a look at your CV,
and maybe you could tell us what those additional
articles are.

A  Well, the main thing | was thinking of
actually is listed here, it's the top one called
Trademark Litigation Online Consumer Surveys from the
Practical Law Company, and what | was thinking is
that that's been updated and republished every year
since, so there have been -- there are more
up-to-date versions of that, which at least address
more recent cases, and then that's the only one that
| would call a published article, but then | have
been a speaker at other conferences since then where
I've had papers in connection with the conference
that were at least distributed in connection with the

conference. And | know one -- | don't know how well

800-567-8658

Veritext Legal Solutions

973-410-4040



© 00 N o o0 B~ W N

N N N N NN B B PR R R R R
g A W N P O © 0 N O OO » W N L O

Hal Poret

Page 56

I'm going to be able to describe what conferences
they were --

Q  Well, do your best. Tell me what
conferences you recall since the preparation of your
CV in which a paper that you prepared may have been
published.

A | know there was a DRI, | think that's
what it's called, DRI, conference that | did
something on use of surveys. There was a -- some
type of trademark and false advertising conference
that was in Snowmass, Colorado, that | did a
presentation and paper relating to, I think,
trademark and false advertising surveys. |did a
conference that was from the Association of National
Advertisers that was, | think, advertising law and
policy conference that | did a presentation on
advertising perception surveys.

I'm not sure if that's everything, but
that's all that's coming to mind right now.

Q  Allright. If any more occur to you
between now and the time that you sign and verify
your transcript, you can just put those on the errata
sheet, all right?

A  Okay.

Q Isyour litigation consulting rate still
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$5007?

A No.

Q Whatis it now?

A Six twenty-five.

Q And do you have the same rate for
consulting and testimony or do you have different
rates?

A | only have one rate for anything that's
done at an hourly rate.

Q  Atthe time of your deposition, the
complete billing, including the cost of the survey,
which, of course, includes payments to third parties,
was approximately $120,000.

Do you remember that?

A  Ido -- | think my memory was that | had
a memory of the survey itself being $100,000, so
perhaps the rest of that was relating to other work
or rebuttal work.

Q Do you recall, as you sit here, what
your total amount of fees have been in addition to
the hundred thousand dollars that was paid for the
survey?

A No.

Q Do you have an approximate number?

A No.
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Q Isitless than $50,000?

A I'd be pretty confident it is, but I'm
not sure.

Q Now, one of the first steps that you
went through was to define the relevant universe for
this survey, correct?

A Yes.

Q And you included two groups in that
universe, prospective purchasers of the type of Honda
engines that embody the design depicted in the
trademark application was the first group, correct?

A Yes.

Q And the second group was prospective
purchasers of the equipment that would contain those
engines, correct?

A Yes.

Q Isthere any difference, in your mind,
in the universe that you used and the universe that
Mr. Mantis used in his survey?

In his survey in this case.

A There's no -- there's no substantive
difference in the universe used that | think relate
to any difference in results. There are certain
small differences, but they're not ones that | would

point to as really meaningful differences.
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Q And when you were composing that
universe, you used a type of engine to determine
prospective purchasers, correct?

A 1did in the screening questions for the
survey, yes.

Q  And feel free to consult the screening
survey at any time, but the engine you referred to
was an overhead valve, horizontal shaft
gasoline-powered engine, correct?

A Yes.

Q Andis it possible, in your mind, that
purchasers of overhead valve engines also purchase
overhead cam engines?

A It's certainly possible, yes.

Q Do you know the difference between those
two types of engines?

A ldon't, on a technical level.

| recall a discussion of this topic, you
know, before -- in Mr. Mantis' reports and leading up
to my deposition, but | don't have technical
expertise in types of engines.

Q Understanding that you're not being
offered as an engine expert, could you define for me
today what the difference between an overhead valve

engine is and an overhead cam engine?
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A No.

Q  Soyou don't know whether or not the
purchasers you surveyed were also purchasers of
overhead cam engines?

A Idon't know.

Q And the question that you asked
respondents was whether their organization purchased
or rented products that contain overhead valve,
horizontal shaft gasoline-powered engines used in a
variety of equipment types, correct?

A  Yes, that was one of the questions.

Q And one of those types of equipment was
snowblowers?

A Yes.

Q And you did not ask respondents to
identify which types of products contained overhead
valve, horizontal shaft gasoline-powered engines
purchased by their organization?

A No.

Q When you say "No," do you mean that I'm
correct in that statement?

A Yes.

Sorry.
They were asked what industry they work

in, so there is information on what field the
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respondent is in, but they weren't asked the question
about what type of equipment, as you just laid out.

Q Andyou also didn't ask respondents if
the engines were visible in the types of equipment
that their organizations purchased, correct?

A  Correct.

Q Now, your survey universe contained four

segments, correct?

A Yes.

Q  The first was rental yards?
A Yes.

Q The second was OEM's?
A Yes.

Q  Third was organizations that purchase or
rent products containing the relevant engines?

A Yes.

Q And the fourth was the retail and
wholesale trade, correct?

A Yes.

Q Do you see any difference in those
segments of your survey universe with the universe
that Mr. Mantis used in his report in this case?

A | know that we had somewhat different
percentages of -- in those different categories.

Q  Apart from the percentages within those

Page 61

Veritext Legal Solutions

800-567-8658

973-410-4040



© 00 N o o0 B~ W N

N N N N NN B B PR R R R R
g A W N P O © 0 N O OO » W N L O

Hal Poret

four categories, is there any difference between the
four categories that you used in your universe and
the four categories that Mr. Mantis used in his
universe?

A I'mnot sure.

Q  What's the lack of your certainty?

A That I'm not sitting here looking at
Mantis' description of his categories.

| know we used the same SIC code, so,
practically speaking, we used the same groups, but
I'm just -- without seeing his words in front of me,
I'm not sure if he described anything differently.

Q And you anticipated my next question,
which is that, in terms of those four categories, you
used SIC codes, correct?

A Well, yes, | did use SIC codes. Those
aren't necessarily what tie into those four
categories, but, yes, the SIC codes were used.

Q And how did you determine which SIC
codes should be used?

A |largely used the ones that Mr. Mantis

had used in his survey in the Pep Boys case and, as |

said, | did look to see if | saw other SIC codes that
seemed relevant, but | didn't see anything else that

| thought should be added.
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Q Isthere any difference in the survey
codes that you used and those that Mr. Mantis used in
this case in your reports?
MR. PHILLIPS: Objection, beyond the
scope.
A | do believe that he cut out a few SIC
codes that he had used in his previous survey when he
did a survey in this present case. So | think he had
a few less SIC codes that he was working from than |
did.
Q Sointerms of the survey that you did
here, you took each and every SIC code that Mr.
Mantis used in the Pep Boys case and used that in
your report, correct?
A Well, I'm not sure what you mean by used
in my report.
SIC codes aren't used in a report,
they're used to identify companies to call.
So | used them to get a database of
people to call, but any -- an SIC code would only
actually get represented in the survey if the people
reached from that SIC code qualify.
Q Right, but the SIC codes were the
starting point for the work that followed that led to

the survey and the report, correct?

800-567-8658

Veritext Legal Solutions

973-410-4040



© 00 N o o0 B~ W N

N N N N NN B B PR R R R R
g A W N P O © 0 N O OO » W N L O

Hal Poret

Page 64

A Yes.

Q And I just want to be clear on the
record that you used the same survey codes for your
report here that Mr. Mantis used for his secondary
meaning survey in the Pep Boys case?

A I'mjust thrown by your phrase about
using SIC codes for a report here.

Q Well, | mean as a starting point for the
report.

A  They were -- the same SIC codes from the
prior case were used as a starting point for
identifying a list of businesses to call to see if
they were qualified.

Q Now, within the four segments that we
discussed, you purchased samples for different SIC
codes, correct?

A 1 did purchase samples from different
SIC codes.

Q And I don't think that was explained on
your direct.

Could you explain the step in the
process of purchasing samples based on SIC codes?
A Yes.
For each SIC code, there are a certain

number of businesses in existence that are identified
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as falling within that code, and we purchased a
proportional number of entries or records from each
SIC code.

So, for instance, if there's 20,000
businesses that do construction and 1,000 that do,
you know, lawn care -- of course I'm just making that
up -- then we would have proportionally more
construction firms than lawn care firms that are
represented, so ultimately we have a list that we're
dialing from that is proportionate to the SIC
categories.

Q And at this point in the process, are
you making any selection or are you just buying the
sample that's there?

A Just buying the sample that's there, but
not all of it, buying a list of a size that's
calculated to be enough to get a survey done. So
it's getting a random selection proportionately.

Q  And explain to me how you did this
random proportionate selection of the universe in the
first instance?

A Well, the first level of it is that when
we're purchasing sample of companies that fall within
certain SIC codes, we're ordering a randomized

sample. So, for instance, if there are 20,000
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construction firms but we only need a thousand on our
list, then they're getting -- they're getting

randomly selected, which of the thousand of the
20,000 we're going to get, and then the second level
is that once we actually have a list that we're going

to be using to call from, it's a randomized process

of what business from our list is getting selected by

a machine to dial its number.

Q  And the first step of the random
selection that you described, is that done by the
seller of the sample?

A Yes.

Q And the second step of the random
selection of the segments within the sample, is that
done under your supervision?

A ltis, although what's really happening
Is that it's automated, so it's really being done by
a computer.

Q The only way to determine whether SIC
codes were actually dialed or reached is with a
sample disposition report?

A | suppose if the disposition report
shows it by SIC codes or -- I'm just trying to think
how the information would be laid out, but, yes, you

would have to go back to the -- you would essentially
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have to go back to the list and see what -- what SIC
code an entry came from and whether it was dialed.

Q And you had a sample disposition report
in this case that you used as a preliminary step with
your report, correct?

A I'msure | had access to a sample
disposition report of some kind, but | don't remember
what it looked like or whether it showed things by
SIC codes. | just can't remember.

Q  That report was not included -- strike
that.

That sample disposition report was not
included as part of your expert report in this case,
correct?

A Yes.

Q Whenyou say "Yes," you mean what |
stated is correct?

A Yes, you're correct.

Q And you didn't disclose the
gualification rates for these segments in your
report?

A  That was not in my report, you're
correct.

Q  You would need the sample disposition

report to calculate qualification rates, correct?
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A You'd need that or something like it.

Q Now, as you described, your survey
included both test and control groups?

A  Yes.

Q And is the term "noise" sometimes used
to be a shorthand description for factors other than
the mark as the source identifier in the mind of the
prospective purchaser?

A Yes.

Q And you gave several factors in your
direct examination, such as color, such as Honda's
presence in the mark as being a manufacturer. Those
are the kinds of things that would constitute noise,
in your opinion?

A  Those are some of the things that could
lead to answers that would be noise.

Q Now, in order to control noise in a
survey, the control groups should be shown an engine
of the same general type as the mark in question;
namely, the same general type as the Honda GX engine?

A  To the greatest extent possible.

It's not always the case that that can

be done exactly, but the more things that you can
hold in common about the type of engine, then, you

know, the fairer it is to -- well, to my client here,
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to the extent that there are other differences, then
that could work against Briggs and Kohler in this
instance.

Q But one needs the other differences in
order to have a fair comparison?

A  Sorry. Could you say that again?

Q One needs to have the other differences
in order to have a fair comparison, correct?

MR. PHILLIPS: Objection, vague.

Q And I say "fair comparison,” | mean of
the test mark and the control sample product.

A I'mjust not sure what you mean by "the
other differences.”

Q  Okay.

You talked about common elements between
the test and the control and differences between the
test and the control, correct?

A  Yes.

Q My question is, in that context, one
needs to have some differences between the test and
the control for a comparison to be made?

A  Certainly some differences, yes.

Q Would you agree it would not be
appropriate to use as a control a product sample that

is viewed to contain the elements of the mark in
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guestion?
MR. PHILLIPS: Objection, vague.

A |l don't know how to answer that on such
a general level, where there are a number of elements
of marks that -- where there are a number of elements
that combine to create a mark or trade dress, and the
mark is the combination of all of those, it's
complicated, and it's certainly not the case that all
of those elements would need to be changed to have a
proper control.

Q  Well, if you were trying to measure
whether a mark was a source identifier to a
prospective purchaser, you would not select, as a
control, a product that had been contended to be
substantially the same as the mark?

A Well, it depends what you mean by
"substantially the same" and contended by who.

Q  Well, it's a hypothetical question at
the moment, but if it was contended that a sample
product was substantially the same as the mark, that
would not be a good product to select as a control in
testing the mark as a source identifier, correct?

A It really depends what you mean by that
someone has contended it's substantially the same as

the mark. If what they're saying is this has a bunch
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of similar non-infringing features, then that
wouldn't make it bad as a control. If what you mean
is they're saying this does embody a trademark, then
that would make it bad as a control.

Q Now, the relevant type of engines in
this case were overhead valve, horizontal shaft
gasoline-powered engines, correct?

A Yes.

Q  And the control must not embody the
specific design in Honda's application?

A  Right.

| think that's essentially right.

Q  And your choice was the Subaru EX 21
engine as a control?

A Yes, the Robin engine.

Q Did you consider and eliminate any other
engines as less useful controls?

A  The answer is, | don't remember.

I've reviewed my deposition transcript

in which the same topic was talked about and |
didn't -- | didn't even have that great a memory at
that time, but | think the answer is, | don't really
have a very clear memory other than that I looked
around at various engines and | just don't remember

in particular which ones | saw and if | thought other
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ones would have been potential good controls or not.

Q  Well, accepting that lack of memory, can
you retrace your analysis in how you went about
looking at potential engines that were out there and
deciding to select the Subaru EX 21 as the one you
were going to use as opposed to others?

A I'm fairly confident that the Subaru was
presented to me by -- by Opposers as a candidate and
that they -- and that they informed me that that was
an engine that Honda had agreed in some other
context -- in some agreement that Honda had agreed
that that was not infringing and did not embody the
mark at issue, and that that was a fairly similar
type of engine in terms of the just general
configuration, but since Honda had agreed that it did
not embody its mark, that seemed a very good
candidate.

So that was the source of me learning
about the Subaru Robin engine and the rest of the
process involved that | did do some amount of looking
around to see if there were other things that seemed
like would be more suitable for some reason, and |
don't really remember much about that process, but,
obviously, ultimately | decided that the Robin was a

fine control.
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Q Now, you looked at various source
materials which you've identified in your report
relating to the case, such as discovery materials,
correct?

A Yes.

Q Inreview of any of those materials, did
you ever determine whether Opposers, one or both, had
ever taken a position as to the comparability of the
Subaru EX 21 engine to the applied for Honda mark?

A I don't remember at the time | reviewed
those materials whether -- | don't remember if | saw
any of that at that time.

Q Ifthere was such a statement suggesting
comparability between the Subaru EX 21 engine and the
Honda applied-for mark, would that have affected your
opinion in selecting the Subaru EX 21 engine as the
control in this case?

A Again, it depends on what you mean by
"comparability," and if the position was this is
another engine that contains common non-protectable
features that lots of engines have, then no. If it
was a concession that this engine embodies a mark
that Honda owns, then yes.

Q Okay.

So your opinion is that in selecting
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this control, the Subaru EX 21 engine had the same
component configuration as the Honda GX engine?

A No, | was just answering your question
about what hypothetically might have affected my
thinking.

Q Right.

I'm now asking you -- I'm moving from
the point of a hypothetical question to what you
actually did here.

Okay?

A Yes.

Q Andthe question is, you selected the
Subaru EX 21 engine because it had the same component
configuration as the Honda GX engine?

A Idon't know that | would put it in such
vague terms because who knows precisely what you mean
by that.

| would say it contains a general
configuration consisting of a fan cover and a fuel
tank.

Q And an air cleaner?

A  Yes, and an air cleaner in the
configuration that one can see looking at it.

Q  Butthe control did not, in your

opinion, have a lot of the specific elements
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described in Honda's application?

A Ido agree. If you go through the
individual elements, the control has a lot of key
differences in the specific elements that are
described, and combining that with Honda itself
having agreed that the overall image -- the overall
appearance of the Robin engine does not embody its
mark, those were sufficient differences to make it an
appropriate control, in my mind.

Q So, for instance, the fan cover on the
Subaru is not slanted like the fan cover on the Honda
GX engine?

A You're asking me about that?

Q | am.

A ldon't know.

Q  Well, why don't you take a look at the
exhibits that are in front of you and -- and give me
your answer.

If you want to reference an exhibit,
please do so.

A  Okay.

So the question is whether the fan
covers are both slanted?

Q No.

The question is, the fan cover on the
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Subaru is not slanted the way the Honda GX engine fan
cover is slanted?
A Sorry. Could you say that one more
time?
Q  Certainly.
The fan cover on the Subaru is not
slanted, whereas the fan cover on the Honda GX engine
Is slanted?
MR. PHILLIPS: Objection, vague.
A I'm not entirely sure what you mean.
Q  Allright.
Would you agree that the fan cover on
the Subaru is more rounded than the fan cover on the
Honda GX engine?
MR. PHILLIPS: Objection, vague.
A I'm not completely sure. | mean, one of
the things that's difficult about this is that it's
not all that easy to tell from written description in
the application what Honda even means by each
specific thing, and not being specifically an expert
in engine designs, I'm not incredibly comfortable
characterizing these various design elements. |
agree there are a bunch of things about the fan cover
in the Subaru that look different than the fan cover

on the Honda, but I'm not quite sure how to
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characterize the degree of slant or roundness.

Q  Well, can you describe, in your own
words, what you think the differences are with
respect to the fan cover?

A Well, there's some difference in shape.
I'm not sure how to describe it. | suppose on the
left part of the Honda there's more of what seems
like a straight diagonal line to it, whereas on the
Robin it's more curved in that area. And there's
obviously all kinds of other differences in terms of
the handle and --

Q  Well, just sticking with the fan cover
for the moment, are there any other differences that
you see beyond what you're describing?

A Well, there's lots of differences in the
vents, for one thing.

It's easier to see them just by looking

at them than have me describe them, but there's a
different configuration in terms of how the vents
running horizontally or some vertically or different
lengths or different numbers of how many rows of
vents there are, and there's some difference in the
overall -- the overall shapes of the fan covers and
how they -- | guess particularly the shape in the

area where they approach the filter part of the
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engine.

Q  Allright.

Have you completed your answer with
respect to the fan cover?

A As best as | can with the understanding
that I'm -- I'm not necessarily the most qualified
person to be putting words to how to describe the
appearance of a fan cover.

Q  The bevel on the top of the air cleaner
on the Subaru looks different than the bevel in the
Honda engine, correct?

A  Yes, there's certainly a difference.

Q Would you agree that the shape on the
air cleaner on the Subaru looks quite different than
the Honda mark?

A The shape of the air cleaner?

Q Yes.

A  There's certainly a difference that |
can see.

Q Can you describe what that difference
IS?

A  Well, for one, the main thing that jumps
out at me is that on the Robin engine there's more of
an angle or curvature to the bevel, it starts off

lower on the left side and it rises with some
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curvature as it moves to the right, whereas with the
Honda it's more of a straight line going across.

Q  Any other differences?

A Maybe, but, again, it's hard to
describe. | mean, my eye picks out other things that
look like difference in proportion or shape, but I'm
not really sure how to describe them.

Q  Look at the lower portion of the air
cleaner cover. Does that look different on the
Subaru than the belt around the air cleaner in the
Honda mark?

MR. PHILLIPS: Objection, vague as to --
| guess my concern, | don't want to interfere with
your examination, but there's been sort of different
definitions of where the air cleaner cover starts and
ends, so if you could just clarify exactly which part
of the picture you want him to focus on.

MR. REGAN: Well, I'm not sure | can
settle that dispute with a question.

MR. PHILLIPS: All right.

MR. REGAN: So we may have to deal with
that another day, but what | would do is, as best you
can, Mr. Poret, look at the lower portion of the air
cleaner cover.

A | do see what look like some differences
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to me.

Q  Allright. Could you tell me what those
are?

A For one, the Honda is more straight at
the sides, running up and down, whereas the Robin is
more curved or angled at the left and right edges of
it, and the Honda, this piece of it also seems
narrower, or shorter relatively, and in the Robin,
that section of it seems thicker, or taller.

Q Allright. Have you completed your
answer?

A Again, to the best of my ability to
convey difference in shape and form in words.

Q Now, the belt on the air cleaner cover
on the Subaru is not aligned with the seam on the
fuel tank like in the Honda mark, correct?

A | would agree that there's some
difference with respect to that.

Q  And the control levers on the Subaru
look very different than those in the mark, correct?
A  They certainly have some differences.

Q Areyou able to tell me what the
differences are?

A No, | just -- they look somewhat

different.
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Q Now, the fuel tank, which is in the
upper-right-hand corner, as you know, the shape of
the fuel tank on the Subaru looks different than the
shape of the fuel tank in the Honda mark, correct?

A  Certainly to some degree, yes.

Q  And how would you describe that
difference in shape?

A On the Robin, the overall shape of the
fuel tank is a little bit more close to square, or
rectangular, although it is rounded, whereas on the
Honda it's a bit more curved around the edges,
there's a bit more angle to the curvature.

Q There is no beveling around the top of
the fuel tank on the Subaru, as there is in the Honda
mark, correct?

A  That does appear to be correct.

Q Now, are you aware that Briggs and
Kohler have claimed that the Subaru engine you used
as a control has virtually all the same elements as
the Honda mark?

A Idon't know if I'm aware of it in that
exact terms. | know that at my deposition | was
asked a lot of questions about this topic, so a lot
of what I have in my mind now comes from what was

presented at my deposition, so | certainly have been
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informed that Opposers have made some comments about
the Subaru engine having similarities, | just don't
remember exactly what those comments were.

Q  Okay.

The quote was that -- the quote from
Briggs and Kohler was that the Subaru engine has,
guote, virtually all of the same elements of the
mark.

A Okay.

Q Do you understand that to be what Briggs
and Kohler have said?

MR. PHILLIPS: Objection, foundation.

A lunderstand you're telling me now that
it is, so | understand that.

Q And do you have any independent source
basis for verifying whether that statement is -- that
| related to you is, in fact, one that was made by
Briggs and Kohler in this case?

A Not sitting here at this moment.

Q  And apart from talking to counsel, which
of course we're not going to go into, where would you
go to look to verify whether that statement was, in
fact, made or not?

A ldon't know.

| just don't know if that was referenced
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in any of the materials | was shown or if anything
that was shown to me at my deposition involved that.

Q  Areyou aware that it's Briggs and
Kohler's position that few, if any, of the
differences between the Subaru EX 21 and the mark are
substantial?

MR. PHILLIPS: Objection, foundation.

A | would have to give you the same answer
before, that | largely, at my deposition, was
presented with similar comments or materials, and |
understand that they've taken some general position
on the similarity or lack of differences between the
Subaru and the Honda, but | don't remember
specifically what they said.

Q So if you don't know here, am | correct
that you didn't know at the time that you did your
report what positions Briggs and Kohler had taken on
whether the few, if any, differences between the
Subaru EX 21 engine and the Honda mark were
substantial?

MR. PHILLIPS: Objection.

MS. GIFTOS: Obijection to the extent it
calls for a legal conclusion.

MR. PHILLIPS: And foundation.

A 1 do believe that you're correct, at
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least that at the time | did my report | wasn't
familiar with whatever the details of their position
on the Robin engine was.

Q  And "their," in that answer, would be
Briggs and Kohler?

A Yes.

Q Isitimportant that a control not have
a design that's substantially similar to the mark?

A Again, it depends what you mean by
"substantially similar.”

It shouldn't be substantially similar to
the mark, but it should be substantially similar to
the non- -- to the common or non-infringing aspects
of the product.

Q Soitshould be similar in terms of the
product configuration but not in terms of the
specific details of the mark?

A It's very difficult to convey this when
you're talking about a three-dimensional product or
something that's -- that has a lot of different
features that combine to create what's alleged to be
a mark or trade dress.

The way | would put it is, the control
should not be so overall similar in impression that

it could be said to embody the mark, but it should be
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similar in what | would consider common elements of
it.

Q Now, you selected the Subaru, at least
in part, as you indicate because Honda denied that
the Subaru embodied its mark?

MR. PHILLIPS: Objection, misstates the
evidence.

A That's pretty close to accurate.

| guess the way | had thought of it was
that Honda had agreed that the Subaru did not embody
its mark.

Q And that information came to you from
counsel for the Opposers?

A  Yes, certainly in one form or another.

Q Did you look at any settlement agreement
between Honda and Subaru relating to such subject
matter?

A ldon'trecall

It was my understanding that whatever |
was being told related to a settlement agreement, but
| don't -- | don't recall if that was something that
they were allowed to show me or not.

Q Areyou -- so the answer is no, that you
didn't look at any agreement that might exist between

Subaru and Honda?
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A No, it's that I'm not sure -- | don't
recall if | was able to or not.

Q Are you aware that Honda also has agreed
that a number of other engines do not embody its
mark?

A | am aware of that from being told that
at my deposition, but my knowledge of that, in other
words, of what Honda has said about other engines,
comes from whatever | was shown or asked about at my
deposition relating to other engines.

Q  So that information was not something
you had in mind when you prepared your report and
conducted the survey?

A  If what you mean was knowledge of
whatever Honda had said about those other engines,
then no, that was not in my mind at that time.

Q If there were, in fact, such other
engines that Honda said did not embody its mark,
would those have also been available as possible
controls?

A I'm not sure what you mean by
"available." | mean, anything that exists is
available, but if the question is could they have
been proper controls, I'd have to -- I'd have to

consider each one to decide if it would be a proper
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control.

Q Butif Honda had agreed that a
particular design of engine was not one that embodied
its mark, it would at least qualify as a potential
control for you to evaluate?

A | would say it would place it into an
initial set of considerations to, you know, be then
specifically evaluated.

Q  And with respect to other engines that
Honda has said do not embody its mark, are you aware
what positions Opposers might have taken on those
engines as to whether they embodied Honda's mark?

A | --sitting here right now, | have no
memory of knowing what Opposers' position was.

Q Now, you would agree with me, as a
consumer survey expert, that a trademark survey's
Instructions and questions should be non-suggestive
to the extent that is possible?

A  Yes, if what you mean by
"non-suggestive" is not leading people to a certain
answer.

Q Isthat what you mean by
"non-suggestive" when you use it?

A Yes, but there are elements of

instructions that are intended to suggest something
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to people, but properly so.

Q Now, in your survey questionnaire, and
you're free to look at it if you care to, respondents
were told by the interviewer, "In a moment, I'm going
to direct you to look at an image of an overhead
valve, horizontal shaft gasoline-powered engine,"
correct?

A Yes.

Q  That same instruction was read to both
the test group and the control groups?

A Yes.

Q  Allright, let me just rephrase that.

That same instruction was read to both
the test and the control groups?

A Yes.

Q  So before being shown a picture of the
Subaru engine, members of the control group were told
they were going to be shown an overhead valve engine?

A Yes.

Q Andyou agree it would have been an
option not to mention overhead valve in that
instruction?

A Yes.

Q Atthe time you designed the survey, you

did not know whether the Subaru EX 21 engine was an
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overhead valve engine?

A  Correct.

Q  You now know that Subaru is not, in
fact, an overhead valve engine, correct?

A Yes.

Q ltis, infact, an overhead cam engine?

A At least that's what I've been informed.

Q Now, when you asked survey respondents
if they associate the engine they were being shown
with one manufacturer or more than one manufacturer,
you did not rotate the answer choices?

A  Correct.

Q You countered, as a response, as an
association with Honda, if the respondent said they
associated the engine with one manufacturer and
identified that manufacturer as Honda?

A Yes.

Q Youdid not rely at all on the verbatim
answers when you classified the responses?

A 1 would agree that | did not rely on
them. | did look at them and consider them, and
there is additional discussion in my report about
them, but | agree the main analysis, being the test
versus control group comparison, that | think that's

right, that it doesn't rely on the verbatims.
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Q Now, if the respondents said they
thought the engine they were viewing on the Internet
page was Honda or a copycat or a knockoff of a Honda,
you did not classify that response as an association
with Honda?

A  Sorry, you just said a lot of things
there and I'm not sure that's true with respect to
all of them. Could I just hear that back again?

Q  Certainly.

If the respondent viewing the engine
thought the engine was either a Honda or a copycat or
a knockoff of a Honda, you did not classify that
response as an association with Honda?

A I'mjust trying to follow what you mean.

Are you asking about if people said they
associate it with more than one?

Q Yes.

A And then when asked to name
manufacturers, named multiple things, including Honda
and those other things you mentioned?

Q  Exactly.

A Well, the answer is not so clean as what
you asked. The reality is, | analyzed those answers
in both the test and the control group, and they were

present in both the test and control group in a way
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that, if | did count those, would not have increased
the secondary meaning level.

So | think you're correct that in my
main analysis | did not count those answers, but |
did do an analysis and noted in my report that if you
were to count certain other answers, that wouldn't
have changed the conclusion.

Q  Were there the same number of such
responses in the test and the control groups or was
there more in one than the other?

A I'mjust going to take a look at my
report to see if | can answer that.

Q Goright ahead.

A Well, I guess | better distinguish
between two things.

In my report, | talked about people who
initially answered that they only associate the
appearance with one company, but then actually named
more than one, and then there's also people who
initially said they associate the appearance with
more than one and named multiple sources.

So this analysis that | was referring to
pertains to those who initially said they associate
the engine appearance with one source but then named

Honda and other sources or said it's really just a
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knockoff of a Honda. And in that category it looks
like, from page 26 and 27 of my report, that there
were at least as many of those types of answers in
the control group. So had | counted those, it

wouldn't have raised the secondary meaning level.
But in terms of people who initially answered that
they associate the design of the engine with more
than one source, those were counted as not reflecting
secondary meaning, and | don't have information in my
report comparing those test and control group

results, so I'm not sure about that, off the top of

my head, without looking at the data.

Q And you would have to look at the data
to see about the particular questions dealing with
the copycat or knockoff answers, correct?

A  Yes, in the case of people who said more
than one source.

Q You didn't report any validation results
from your survey?

A Not -- | didn't do telephone validation,
if that's what you mean.

Q Right, you did not do any independent
validation interviews --

A 1did not do telephone validation.

Q -- By, for instance, calling up the same
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person who had been interviewed to see whether the
answers were the same if you weren't listening in on
that particular interview?

A I'm not sure you just accurately
described what validation would do, but | agree, |
did not have an independent phone call made back to
the same respondent.

Q And you didn't do any other form of
independent validation of the interviews, correct?

A I'm not entirely sure what you mean by
that.

There are other elements to the process

that | consider validating the process, but | did not
do anything where a third party contacted a
respondent a second time after they had completed the
interview.

Q  You're familiar with the concept of
independent validation in consumer surveys?

A Yes.

Q And that was not done in this survey,
correct?

A Well, what I'm familiar with primarily
Is independent validation of mall surveys and other
certain types of in-person surveys. | don't believe

that there's a standard practice of independent
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validation for phone surveys. And there's certainly
not for online surveys.

So | am familiar with -- I do have a
clear sense of a standard for independent validation
for mall surveys and certain in-person surveys, and |
agree that was not done here.

Q  You understand that the trade dress at
iIssue in this case is the image that's depicted in
Honda's application that's on page 1 of your expert
report?

A Yes, in general terms, | think that's
right.

Q  And you understand the application does
not include color?

A Yes.

Q Now, as | understand it, you used a
grayscale image in order to minimize any influence
color would have had on your survey results --

A Yes.

Q  --for two of the groups?

A  Yes, | think that's fair.

Q And, I should say, for a set of testing
control groups?

A Yes.

Q Now, your second survey with a different
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set of testing control groups, you showed respondents
a red, white and black color scheme, correct?

A  Yes.

Q And that was true for both the Honda GX
engine and the image of the Subaru engine that you
presented, correct?

A Yes.

Q And the image of the Subaru engine was
digitally altered in order to give it a red, white,
black color scheme as the control engine for this
survey?

A Yes.

Q You are aware, of course, that the
Subaru control engine is not sold in the marketplace
in the red, white and black color scheme that you
showed to respondents?

A That is my understanding.

Q  And would you agree that it's possible
for a purchaser to associate both the product's color
scheme and the product's design with a company?

A  Yes, that's possible.

Q Those aren't mutually exclusive
concepts?

A | agree.

MR. REGAN: Okay, we can take a break.
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(Brief recess taken.)

Q Now, Mr. Poret, you testified on your
direct examination that you removed certain graphics
from the engine photographs that are marked as
Opposers' Exhibits 66 through 69 before those
photographs were shown to respondents, correct?

A Yes.

Q And that was done, in your opinion, to
eliminate potential source identifiers other than the
applied-for mark?

A  Yes, and because those are not part of
the mark, they're not in the application.

Q And one of the graphics that you removed
showed a turtle and a rabbit?

A | believe so.

Q  That graphic was present on both the
Honda GX engine and the Subaru control engine,
correct?

A | believe so.

Q Do you know what that turtle and rabbit
represent?

A | assume it represents something to do
with slower or faster, but I'm not sure.

Q And am | correct that you don't know how

many engine manufacturers use a graphic with a turtle
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and a rabbit?

A Yes.

Q Solam correct in stating you don't
know how many manufacturers of these type of engines
we've been discussing, the horizontal shaft overhead
valve engines, use a turtle and a rabbit?

A Yes.

MR. REGAN: | have nothing further for
Mr. Poret.

Do you have any redirect?

MR. PHILLIPS: Yes, | do.

Let's go off the record.

(Discussion is held off the record.)
REDIRECT EXAMINATION BY MR. PHILLIPS:

Q Mr. Poret, | would like to ask you a few
guestions in response to some of the questions and
answers on cross-examination.

A  Okay.

Q Counsel for Honda asked you some
guestions about a sample disposition report.

Do you recall that?

A Yes.

Q And what is a sample disposition report?

A It's areport indicating details about

attempts to contact potential respondents, including
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how many were not reached or terminated because they
weren't qualified.

Q And what does the term "qualification
rate" mean?

A | think in the context we've been using
it, we mean, essentially, what percentage of the
people in a group who were asked screening questions
were qualified and met the survey criteria.

Q  Does your survey account for the
qualification rates?

A Yes.

Q Howdoes it do that?

A  Because the survey process is that
you -- you're approaching members of each of these
groups proportionately to their existence in the
sample, but then it's the qualification rate that
determines how many get into the survey, so if one
group has a higher qualification rate than another,
then that group will automatically receive a higher
representation proportionately in the survey because
they are qualifying at a higher rate.

So the survey naturally reflects the

gualification rates in who ultimately is allowed to
complete the survey.

Q Now, counsel also asked you some
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guestions concerning the use of the phrase "overhead
valve, horizontal shaft gasoline-powered engine" in
the screener questions, correct?

A  Yes.

Q And he asked you if there would have
been an option not to mention overhead valve in those
screener instructions.

Do you recall that?

A Yes, although I think he more meant in
the part of the survey where they were about to be
shown the image and it said "or overhead valve."

Q  Okay.

And | believe you answered counsel that
it was an option not to mention overhead valve in
that instruction, correct?

A Yes.

Q And what did you mean by your answer?

A I meant that it would have been an
option to -- in the instruction that's provided to
both groups that | could have left that phrase out of
it, so that neither group heard that phrase.

Q Would it have been an option for only
one group to hear that phrase and not the other
group?

MR. REGAN: | object, leading.
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A Not a proper option.

Q Andwhy is that?

A  Because the whole purpose of a control
group is to control for any tendency to name Honda
for any reason other than genuine recognition of the
design. So if the phrase "overhead valve" is in the
test group and that is possibly something that's
associated with Honda and might lead somebody to name
Honda just because the phrase "overhead valve" makes
them think of a type of engine that Honda is known
for, then that same phrase has to be in the control
or else you wouldn't be controlling for the impact,
if any, of that phrase.

So it certainly would not be an
acceptable survey to have the words "overhead valve"
appear in the instructions to the test group and not
the control group.

Q  So, to clarify then, when you answered
counsel that it was an option to remove that
language, you weren't suggesting that it was an
option to remove that language if only in the control
group?

MR. REGAN: Objection, leading.
A No, I understood him to be asking if

that -- it was an option to not use that language at
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all for the whole survey, including both groups.

Q  Okay.

Now, counsel for Honda also asked you a
series of questions concerning visible differences in
the appearance of the Subaru engine that you used as
a control and the Honda GX engine.

Do you recall that?

A Yes.

Q  And you went through and, to the best of
your ability, described visual differences, correct?

A Yes.

Q  And how do those visual differences
factor into whether the selection of the Subaru is a
good control?

A To the extent that some of those are
differences relating to the elements that are
described in Honda's application, then those are ways
in which the control engine does not embody the
specific elements that are in Honda's application and
that makes -- that further emphasizes that it's a
good control, along with the fact that Honda has said
the overall impression of it does not embody their
mark.

Q Now, counsel also asked you about other

possible controls.
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Is it possible that there are other
engine designs that could function as a control for
this survey?

MR. REGAN: Obijection, leading.

A Yes.

Q And how does the existence of other
possible controls impact the reliability of the
control that you selected?

A ltdoesn'timpactitatall. The
control that | selected is a good control and, in any
event, it's something that is evaluated on its own.
The fact that there could be other good controls have
no impact on whether my control is a good control.

Q Interms of your counting of the number
of people who had an association of the overall
appearance of the Honda engine with just one company,
why didn't you include people who said they
associated it with more than one company even if
it -- even if their answer included Honda?

MR. REGAN: Objection, leading.

A  As a general matter, the fundamental
concept of a trademark or trade dress is that it
serves to identify a single source. So, as a general
matter, if somebody's initial answer is, "l associate

the appearance of this with more than one company,”
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then unless there is specific reasons to think that
that answer should be disregarded, that answer
indicates that they don't perceive the appearance as
a trademark.
Q Now, if you turn to page 26 and 27 of
your report at Exhibit 65, what did this portion of
your report address?
A It addressed people who initially

answered they associate the appearance of the engine
with only one company, and when asked what company,
they did name Honda, but they also said other things.

One category of those people are people
who mentioned Honda but said they don't think it's a
Honda, such as people saying it's similar to a Honda
or they think it's a knockoff of a Honda, including
both in the test and control group. The other
category were people who answered one company but
then said it's either a Honda or some other company,
so they really ended up giving two answers.

And what | conveyed in this section of
the report on page 27 is that if you were to count
answers like that in the secondary meaning counts,
you would actually raise the control rate more than
the test rate, because there were more people in the

control groups who gave those answers. So I've shown
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how the results would turn out if you counted those
people. And it actually reduces the net secondary
meaning level.

Q Now, counsel asked you whether you had a
follow-up telephone validation; in other words, where
the persons who participated in the survey were
subsequently called to find out if they participated
in the survey. And why didn't you feel that was
necessary?

A  Thatis not a standard practice for
telephone surveys. It's a standard practice for mall
surveys primarily because you're dealing with as many
as eight or 12 or 16 mall facilities around the
country that you can't supervise and you may have
five or six interviewers per site, so, you know, you
could have 50, 60 or more low-paid part-time
temporary employees all over the country that you
have no way to really see what they're doing, and,
you know, there have been problems with people
fabricating interviews. So you do validation to try
to detect things like that. But for a telephone
survey, where I'm using a single telephone
interviewing bank, with a company that I've used many
times, and professional full-time experienced

interviewers who are being monitored both by myself
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and by supervisors and are using a process that is
highly automated, so there is no way they could even
fake an interview because the system can't even
register that an interview has been completed unless
the computer has automatically dialed a number and
reached a number and the system is recording the
length of a phone call, so there's just no meaningful
concern that would require validation in this
instance.

And these safeguards that I've described
do a better job of confirming that the survey is
actually occurring generally than telephone
validation, which, of course, reaches all the people
who are easy to reach and will confirm they took a
survey, but often won't find the people who were
problems anyway because they don't answer.

So, for instance, in Mr. Mantis' survey,
he did validation, but he didn't reach many people,
and it may just be that the ones he didn't reach were
the ones he could, you know, accuse of being a
problem; in other words, if somebody had fabricated
some interviews, those are the people who he wouldn't
reach because they didn't actually do it.

So I'm not a big fan of that procedure

as really meaningfully addressing any concerns,
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whereas what | did in terms of personally -- | mean,
every interviewer knew that they were being
monitored, you know, that not only am | listening
into some of their work, their supervisor is

listening in, and they're all in a central location.

So | think those things are much better safeguards
against any potential issues that historic validation
would be concerned about.

MR. PHILLIPS: Thank you, Mr. Poret.
That's all | have for you today.

MR. REGAN: And | don't have any
recross.

MR. PHILLIPS: Thank you.

Opposers reserve the right to have you
testify further during the rebuttal period in
response to the testimony of applicant's survey
expert.

THE WITNESS: Okay.

MR. REGAN: And we'll reserve our
objections with respect to such testimony.

MR. PHILLIPS: Are you saying that
that -- that there will be something improper about
him testifying during the rebuttal period?

MR. REGAN: No, I'm not saying anything.

I'm just saying I'm reserving for whatever the course
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may be.

MR. PHILLIPS: All right, thank you.

(Whereupon CD is received and marked as
Opposer Exhibit 70 for identification.)

MR. PHILLIPS: One other housekeeping
matter.

The parties agree that Mr. Poret's data
file, that was Appendix C to his expert report, will
be sent to the court reporter and saved to a diskette
and included with the trial testimony transcript as
Exhibit 70, and Mr. Poret will, when he reviews the
transcript, he'll review that report on the CD and
verify that it's the true and accurate report.

Agreed?

MR. REGAN: Yes.

MR. PHILLIPS: Very well.

One other housekeeping matter to put on
the record is that the parties have an agreement that
wherever possible, we're going to avoid submitting
the expert reports to reduce the size of the record;
however, as was the case today, there are some
matters in the survey expert reports that needed to
be referenced, and so we are going to only include
those pages from the report that were referenced by

the witness in the testimony.
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So | will provide the court reporter
with those pages and instructions as to which pages
to include, but it will be, for instance, the cover
page and the signature page and the pages in the
middle that he culled out during his testimony.

Is that agreed?

MR. REGAN: Yeah.

We'll have to, obviously, look at the
pages and approve them as they're submitted to us.
The procedure you describe is what we have agreed to,
but just to note for the record, Honda's objection
goes beyond this report making the record larger. We
have substantive objections to the report going in as
the report.

Okay?

So the purpose of this procedure is to
just have the diagrams, the tables and photographs
and that kind of matter in this report, not the
substance of what's described in the report.

MR. PHILLIPS: And I trust that the same
procedure will be followed with respect to Honda's
survey expert, Mr. Mantis.

MR. REGAN: We always do it both ways.

MR. PHILLIPS: Noted.

(Proceedings concluded at 1:30 p.m.)
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CERTIFICATE

I, RUTHANNE UNGERLEIDER, a Certified Court
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foregoing is a true and accurate transcript of the
stenographic notes of the deposition of said witness
who was first duly sworn by me, on the date and
place hereinbefore set forth.

| FURTHER CERTIFY that | am neither
attorney, nor counsel for, nor related to or
employed by, any of the parties to the action in
which this deposition was taken, and further that |
am not a relative or employee of any attorney or
counsel in this case, nor am | financially
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HAL PORET,
having first been duly sworn by a Notary
Public of the State of New York, was
examined and testified as follows:
DIRECT EXAMINATION
BY MR. PHILLIPS:

Q. Good morning, Mr. Poret.
A. Good morning.
Q. You are a survey expert who has

previously testified in this proceeding on
behalf of opposer, is that right?

A. Yes.

Q. And do you understand that we
are now in the rebuttal testimony period
of this case?

A. Yes.

Q. Did you have an opportunity to
review the survey conducted by George
Mantis for Honda in this matter?

A. Yes.

Q. Have you also reviewed the
trial testimony that Mr. Mantis gave in
this proceeding?

A. Yes.

Q. Have you formed opinions
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regarding the reliability of the survey
that Mr. Mantis conducted in this
proceeding?

A. Yes.

MR. REGAN: Objection.

Q. Did you prepare a rebuttal
report in this case that included your
opinions regarding the survey that
Mr. Mantis conducted in this case?

A. Yes.

Q. Can you please provide us with
a summary of your opinions regarding
Mr. Mantis's survey.

A. Yes.

There were a number of
significant flaws that | believe undermine
the reliability of it and make the results
inaccurate or not reliable.

One is that Mr. Mantis's survey
allowed the three-color scheme of the
standard Honda GX engine to be visible in
the survey without controlling for the
impact of color.

Similarly, the photo used in

the Mantis survey to show the standard

Page 9
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Honda GX engine showed certain graphics
that are not part of the mark without
adequately controlling for those graphics.

The Mantis survey also had a
key question that was | don't think
appropriately worded that asked the
respondents whether they associate the
engine with one company as opposed to
whether they associate the appearance,
which is the mark, with one company.

And Mr. Mantis also used a
control for the survey that | don't think
was appropriate to control for, the
tendency of respondents to associate an
engine of this type with Honda or an
engine of that color scheme with Honda as
opposed to specifically associating the
mark with Honda, among other issues with
the control.

And then | also felt
Mr. Mantis's analysis had some flaws in

it, including that he counted in favor of

secondary meaning a substantial percentage

of respondents who answered that they

associated the engine with more than one

Page 10
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company.

And cumulatively, | think the
effect of all of these problems led to a
significantly overstated rate of secondary
meaning.

Q. Thank you for that summary.

| now would like to turn to
each of your critiques of the Mantis
survey and get into them in further
detail, okay?

A. Okay.

Q. With respect to your opinion
regarding the use of the three-color
scheme in the Mr. Mantis survey, first let
me ask you, what did Mr. Mantis use for
the test engine in this survey?

A. He used a black and white photo
of the standard Honda GX engine.

MR. PHILLIPS: Let me mark as

Exhibit 71 a document for your review.

( Opposers' Exhibit 71, image

shown to test group in Mr. Mantis's survey
showing the standard Honda GX engine, was
marked for identification, as of this

date.)
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Q. Can you please tell us what is
Exhibit 71.
A. Yes, this is the image that was

shown to the test group in Mr. Mantis's
survey showing the standard Honda GX
engine.

Q. And what aspects of the engine
design shown in the photograph at Exhibit
71 are not part of Honda's trademark
application?

A. The application indicates that
color is not part of the mark Honda is
applying for, but as you can see in this
photo, it is plainly evident that this
engine has a three-color scheme with a
black air filter cover and carburetor
cover and a white fuel tank and a fan
cover that is a different color, which in
this picture appears gray, but to people
who are familiar with the Honda use of
black, white, and red, | think it was
apparent that this gray color is red in
the real engine.

There are also some other

graphics on this that are not part of the
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Hal Poret

mark, including a graphic of a tortoise
and a hare and a gas pump.

Q. What did Mr. Mantis testify to
regarding his awareness of the three-color
scheme of the Honda GX?

A. Mr. Mantis testified that he is
aware that the standard Honda GX has a
black, white, and red color scheme and
that he was aware from previous surveys
that the relevant consumers in this area
are familiar with the Honda red, white,
and black color scheme that Honda uses
frequently, and that he conceded that the
color scheme was visible in this photo
that he used.

Q. And what impact did the
appearance of the three-color scheme in
the photograph of the test engine have on
Mr. Mantis's survey results?

MR. REGAN: | object.

A. It had a major impact that
caused a lot of people to associate the
color scheme with Honda.

That's evident from the

verbatim answers of those who said they
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associated the engine with Honda and when
asked why they did, there were many
respondents that gave answers that either
explicitly referred to the color or

strongly indicate a likelihood that they
were influenced by color.

In particular, | counted
approximately 27 of his respondents who
mentioned Honda who, when asked why,
indicated that color was at least one of
the reasons why they associated this
engine with Honda.

And there were another
approximately 18 respondents who did not
mention color specifically, but they
mentioned that they associate this with
Honda because they recognized the fuel
tank and did not say anything else, such
as the shape of the fuel tank or anything
relating to the mark.

And given that a lot of people
explicitly mentioned the white color of
the fuel tank as a reason to associate it
with Honda, | think there is a strong

probability that many of those 18 who also
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mentioned the fuel tank, but just didn't
mention color, were referring to
recognizing a white fuel tank.

And then there were other
respondents who gave answers that may have
been influenced by color, but we just
can't tell because they are ambiguous
answers; for instance, there were
approximately 20 respondents who gave
answers such as | recognize the engine or
| know it or I've used these, and those
don't refer to any particular elements,
but it is certainly possible that those
people were recognizing it significantly
due to the color scheme.

So that's a large number of
respondents that were definitely or likely
influenced by the color scheme.

Q. And, again, how did you arrive
at these numbers?

A. | reviewed all of the verbatim
answers from the respondents in his survey
and saw how many people gave these
different types of answers.

Q. And did you prepare a chart of
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this?
A. Yes.
( Opposers' Exhibit 72, charts

showing identification numbers of
respondents, was marked for
identification, as of this date.)

Q. Can you please identify what's

been marked as Opposers' Exhibit 72.

A. Yes, these are charts showing
the identification numbers of the
respondents who | just referred to, the
first page being the group that expressly
referred to color or a specific color in
some way, the second page being ones who
referred to recognizing the fuel tank
without saying anything such as the shape
of the tank, and -- I'm sorry, the first
two pages were mention of color.

The third page are those who
mentioned the fuel tank and those who
mentioned no specific features at all.

Q. Was this included with your
rebuttal report?

A. Yes.

Q. | am handing you your rebuttal
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report.

Can you give us some examples
of each of the categories that you found
significant and that are reflected in your
charts.

A. Yes.

In terms of people who
specifically mentioned colors, for
example, respondent 21 answered "well,
it's shaped like it, all colors and same
components.”

Respondent 26 said "the white
metal fuel tank in particular, well, it's
just a white metal fuel tank, most of them
use plastic tanks."

Respondent 80 answered "it
looks like a white gas tank and it appears
to be a red motor even though it looks
black and white, just the color scheme of
the motor."

And there is a few more
examples, one of them is respondent 99
answered "gas tank, red engine, and intake
assembly."

Those are a few of the

Page 17

Veritext Legal Solutions
866 299-5127




o N o 0o b~ W N P

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Hal Poret

examples.

And then some examples of
respondents who referred to the fuel tank
or gas tank are, respondent 94 said "the
gas tank looks like a Honda."

Respondent 101 said "the gas

tank looks like a Honda tank," and
respondent 125 said "the fuel tank looks
just like a Honda."
Q. And then with respect to
respondents who mentioned no specific
features, if you would give us some
examples of those, and turn to Respondent
No. 31.
A. Sure, respondent 31 is one
example who named Honda and when asked why

said "because it looks like one,” and they
also said, "well, it looks like one, |

know what one looks like, | have three or
four of them."

And there are a couple of other
examples; another one -- well, there is a
lot of examples, but another one is
respondent 53, which is on page 19 of this

chart, and when they were asked why they
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named Honda, they answered "because that's

what it looks like," and again they said

"its appearance,” and another example is
No. 74, when asked why they named Honda,
they simply said "we sell Honda and it
looks like a Honda."

So those are just a few
examples of the types of answers that
don't refer to any specific features but
are just indicating general recognition or
experience with it and that it is
certainly possible that color is part of
what they're recognizing.

Q. So if there are elements in a
test photo such as color that are not part
of the claimed trademark, how should a
properly designed survey address that?

MR. REGAN: | object.

A. In the context of a mark like
this, the way to do it would be through
using a control group.

Q. And what is a control group?

A. A control group is a group
where the respondents would be shown an

alternate stimulus, but asked the same
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guestions, to determine whether

respondents will say that they associate

something with Honda when shown an engine

of the same type but that does not embody

the mark.

Q. And what is the general
principle for choosing an appropriate
control?

A. The ideal control would be
something that shares all of the
characteristics of the engine shown to the
test group with the one exception of the
mark at issue that you're trying to assess
its influence.

Q. What did Mr. Mantis use for the
control engine in his survey?

A. He used a Briggs & Stratton
engine that is all black, at least in
terms of the three major components.

( Opposers' Exhibit 73, image

of the engine shown to the control group
in Mr. Mantis's survey, was marked for
identification, as of this date.)

Q. Can you please identify Exhibit

73 for us.
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Hal Poret

A. Yes, this is an image of the
engine shown to the control group in
Mr. Mantis's survey.

Q. What did the control engine
photograph show with regard to the colors
of that engine?

A. It shows an all-black engine,
the three major parts are all black, and
there is also the silver muffler color.

Q. In your opinion, did that
control engine photograph adequately
control for the impact of the three-color
scheme that was visible in the test engine
photograph?

MR. REGAN: | object.

A. No, it did not control for that
at all.
Q. Can you please explain to the

board the basis for your opinion.

A. Yes, it is pretty
straightforward; it doesn't have the
three-color scheme, it is all black, so
there is no way it could control for the
impact of color.

What you're looking to try to
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Hal Poret

assess is to what extent would seeing the
three colors in the test group cause
people to answer that they associate the
engine with Honda, even if what's being
applied for is not really a trademark, and
the only way you can control for that is
if you show a control engine that also has
that three-color scheme but does not
embody the mark.
If you were to do that, you
would then be able to measure to what
extent people name Honda when shown that
three-color scheme, even when the mark is
not there, and that would properly control
for it.
But since this engine that

Mantis used as the control is all black,
it can't measure how many people are
naming Honda due to that color scheme.

Q. How did Mr. Mantis claim to
control for the effect of the three-color
scheme shown in the test engine photo?

A. He claimed that he controlled
for it by reading the verbatim answers of

people in the test group who named Honda
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and weeding out people who only mentioned
color as a reason for associating the
engine with Honda.

Q. And so in doing that, if a
respondent gave an answer that referred to
both color and some other aspect of the
design, how did Mr. Mantis count that?

A. He counted any answer in favor
of secondary meaning that mentioned color
and another aspect of the design and he
also counted lots of other answers where
color may have been an issue that he just
doesn't have any way of knowing that.

Q. Do you have an opinion as to
whether it is proper to rely on open-ended
verbatim responses to control for the
impact of an element in the test photo
that is not claimed in the application?

MR. REGAN: | object.

A. | do have an opinion in this
particular instance, which is that when
you're dealing with something like the
appearance of an engine, which has a lot
of different elements to it, there is no

way you could rely on the verbatim answers
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to parse out exactly what is or isn't
influencing the respondents' recognition
of the engine.

Respondents are not able to be
fully conscious of and articulate exactly
what causes somebody to recognize
something and that is a very subjective

and unscientific way to try to analyze

causation of why people are naming Honda.

The scientific way to do it is
with a control group, and | think
Mr. Mantis recognizes that, which is why
he did a control group.

Q. Do you have an opinion as to
whether it was proper for Mr. Mantis to
include in his secondary meaning
calculations respondents who gave reasons
that included color along with other
design elements that they were seeing in
the photograph?

MR. REGAN: | object.

A. No, | don't think it is proper,
| don't think the whole methodology of
trying to control for color by analyzing

the verbatim answers is appropriate at
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Hal Poret

all.

But to the extent he was trying
to do that, it certainly was not
appropriate to fail to weed out all the
answers that mentioned color and other
features because there is no way he can
know that it wasn't the color that was a
necessary cause of associating the engine
with only one company.

If | say | recognize this Honda
engine because it is red, white, and
black, and because of the shape of it,
they've mentioned both of those things,
but for all we know, if you took the red,
white, and black color scheme away from
it, they would just be looking at an
engine that they think lots of companies

have that shape and they might have said |

associate this with more than one company.

So there is just simply no way
to look at an answer like that and
conclude that color wasn't a necessary
cause of their association with only
Honda.

Q. How did you control for the
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impact of color in your survey?

A. | did it in two ways; one, |
had a set of test and control groups that
used gray scale images so that the color
scheme was not apparent and the
respondents would have to answer the
guestion based on the appearance of the
engine without the three-color scheme and
that took color out of the equation right
from the beginning.

And then | had a second set of
groups that did show the Honda engine in
color, but it also showed a control engine
in the same color scheme and, therefore,
if a color scheme is shown in both the
test and the control group, then you are
exactly controlling for color and the net
difference between the two groups weeds
out any impact of color.

( Opposers' Exhibit 74, photos

of the images shown in Poret survey, was
marked for identification, as of this
date.)

Q. Can you please identify Exhibit
4.
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(Witness perusing document.)

A. Yes, these are photos of the

images shown in my survey, the first page

of it is the noncolor image of the

standard Honda GX engine shown to the test

group, that | call the noncolor test

group.

The second image is the

noncolor photo of the Subaru Robin engine

shown to the noncolor control group.

The third image is the color
engine of the Honda shown to the color
test group.

And the fourth image is the
color version of the Subaru Robin engine
shown to the group in full color.

MR. REGAN: So the record is
clear, | think it would be useful to have
the witness identify each page by the
color of the fuel tank, because these
aren't stapled together, they aren't Bates
numbered.

MR. PHILLIPS: 1| think the
record is clear.

Off the record.
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(Discussion off the record.)

Q. Mr. Mantis testified that the
introduction of a cue not claimed as a
part of a trademark application destroys
the probative value of a study.

What is your response to that?

A. | think that is true, that it
could destroy the value of a study if it
is something that is not controlled for
and in fact that's exactly what | think
largely destroys the value of his study,
that he did introduce color as a cue
without controlling for it.

Whereas in my survey, | did
control for it; in one cell | didn't
introduce color at all, and in the cell
where | did introduce color, | exactly
controlled for it.

Q. Let's turn to your opinion
regarding the failure to control for the

graphics that appear in the test engine

photo.
A. Okay.
Q. What impact, if any, did the

appearance of these graphic elements of
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the test engine have on Mr. Mantis's
survey?
A. It had at least some impact,
not nearly like the impact of color.
But as you can see in Exhibit
71, there are some graphics on the test
engine and there were at least two
respondents in the test group who referred
to those graphics as a reason for
associating this engine with Honda.
And in the control group,

Exhibit 73, there were at least five

respondents who referred to the graphics
as a reason for associating that engine
with source.

So in total there were seven
respondents who expressly indicated that
those graphics were reasons they
associated the engine with a source and of
course there may have been others who
recognized those graphics but simply
didn't mention them.

Q. Mr. Mantis testified that he
did not believe that the graphics function

as a source indicator.
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What is your response to that?
A. Well, | don't think either
myself or Mr. Mantis are the ones whose
opinions on that matter.

What matters is what people in
the survey said, that's all we have to go
on, and there were people in his survey
who expressly pointed to those graphics as
a reason for saying that they associated
with Honda.

And | think the real important
thing to point out is this goes exactly to
the problem of why it is so dangerous and
unreliable for Mr. Mantis to claim he is
controlling for the impact of color by
reading people's verbatim answers, because
in the instance of color he is claiming |
can tell what people think and what's
causing them to identify this with Honda
by reading their verbatim answers, but
when it comes to these graphics, he's
saying he is going to disregard the
people's verbatim answers and say that
these don't indicate source even when

people are saying that that's their reason
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for associating it with a source.

So this just all goes to show
why that's such an unreliable methodology
and this is a subjective, inconsistent
analysis that he is doing with the
verbatim answers.

Q. Let's now turn to your opinion
regarding the secondary meaning question
that Mr. Mantis used in his survey.

A. Okay.

Q. What was the key secondary
meaning question that Mr. Mantis used in
his survey?

A. He asked whether the
respondents associate the engine with one
or more company, as opposed to what is the
better and standard approach, which would
be to ask whether they associate the
overall appearance of the engine with one
Oor more company.

Q. Why do you say that the better
and standard approach is to ask whether
the respondents associate the overall
appearance of the engine with one or more

company?

Page 31

Veritext Legal Solutions
866 299-5127




o N o 0o b~ W N P

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Hal Poret

A. Because the mark at issue
relates to the appearance, Honda is not
claiming rights in the engine itself or an
engine of this type, they're claiming
rights in an appearance that's created by
the combination of certain elements.

So a question asking about the

appearance is getting at the issue of

whether the mark is associated with Honda,

whereas a broader question, just asking do

you associate this engine with anyone,
opens up the door for people to say they
associate it with Honda simply because
they associate an engine of this type with
Honda or an engine that has this general
layout of major components.

Q. What impact do you believe the
guestion that Mr. Mantis used had on the
survey results?

MR. REGAN: | object.

A. Well, | believe that -- |
don't know how to quantify that, but | do
believe that a question of that type would
open the door for people to indicate that

they associate the engine itself with

Page 32

Veritext Legal Solutions
866 299-5127




o N o 0o b~ W N P

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Hal Poret

Honda as opposed to the appearance with
Honda.

And if the control was better,
that might have been controlled for in the
control group, but since the control had
problems, | think that question, the
issues with this question would not have
been properly controlled for.

Q. Let's turn to your opinion
regarding Mr. Mantis's failure to control
for the impact of the type of engine.

You mentioned that Mr. Mantis
used a Briggs horizontal shaft engine in

the control photograph.

A Yes.

Q. And that's shown in Exhibit 73?

A Yes.

Q. And what engine type is shown
here?

A. In the control?

Q. Yes.

A. Well, the control shows an

engine that is meaningfully different not
only in the elements that comprise the

mark, but in the overall configuration and

Page 33

Veritext Legal Solutions
866 299-5127




o N o 0o b~ W N P

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Hal Poret

layout of the major components.

It is my understanding that
Honda is not claiming rights simply in the
configuration of an engine that has the
fan cover and fuel tank and filter cover
and carburetor cover laid out like they
are, so in order to control for whether
respondents are simply associating that
general configuration with Honda as
opposed to the specific mark, the control
engine would need to show the same type of
engine in terms of that configuration.

But the control engine that
Mr. Mantis used is different in these
other ways; first of all, it has a panel
filter instead of a high mount air filter
cover that you can see on the Honda
engine.

Hand-in-hand with that it is
laid out in a different way, it is mounted
much lower on the engine.

So somebody in the test group
might look at the engine and say they
associate it with Honda simply because of

the general configuration of the filter
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cover and the fuel tank and the fan cover
and the control group wouldn't control for
that because people looking at the control
engine wouldn't see that same general
layout and the same components.

People might see that there is
a panel filter there and know that Honda
doesn't use that on the standard GX
engine.

So it just doesn't control for
the tendency to answer that they associate
the GX engine with Honda, not because of
the mark, but because of the general
configuration of those three major parts.

And the control engine also has
a silver muffler cover visible, which is
not part of the Honda GX test engine, and
that's another problem that introduces a
new influence into the control group that
might reveal to people that it is not a
Honda engine and suppress the ability of
the control to measure the tendency to
guess or name Honda for reasons unrelated
to the mark.

Q. What control did you use in
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your survey?
A. | used a Subaru Robin engine.
Q. Is that shown at the second

page of Exhibit 747

A. Yes.

Q. And how did that control engine
photo control for engine type?

A. Because it does have the same
general layout of the three major
components in terms of the placement of
the fuel tank and the fan cover and the
air filter and carburetor cover and it has
the same type of air filter cover.

So this would be able to detect
the tendency of a respondent to guess
Honda just because of the general layout
of these three major components.

Q. And on what basis does it
satisfy the requirement that the control
not embody the trademark?

MR. REGAN: | object.

A. This is really the ideal
control, because it shares the same
general features that | just talked about,

but it does not embody the mark, and |
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understand that Honda has taken the
position that the Subaru Robin engine is
not substantially the same as their mark
and does not embody their mark.

You can also see the ways in
which these individual elements of the
Robin engine differ from the individual
elements of the mark Honda is applying
for.

It does exactly what the
textbook definition of a control does; it
changes only the mark but keeps the other
elements constant, so you can control for
the effect of other elements.

Q. So do you have an opinion as to
what the overall impact was of the various
flaws that you've identified in
Mr. Mantis's selection of a control?

A. Yes.

Q. And what is your opinion?

MR. REGAN: | object.

A. My opinion is that his numbers
are significantly inflated due to the
control's failure to assess a strong

tendency to associate the engine with
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Honda because of the color scheme and
because of the general type of engine that
it is, as opposed to the specific
association of the mark with Honda and the
graphics as well, being a smaller factor.

Q. Let's turn now to your opinion
regarding the manner in which Mr. Mantis
included in his secondary meaning
calculation respondents who associated the

test engine photo with more than one

source.
A. Okay.
Q. Can you first explain the issue

in terms of what Mr. Mantis included in
his secondary meaning percentage.
A. Yes.

He included respondents who
answered initially that they associate the
engine in the test group with more than
one company, that then when asked to name
those companies named Honda and a second
source that was characterized as being
like Honda or an imitation of Honda.

Q. Approximately what was the

impact that that had on his calculation of
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the secondary meaning percentage?

MR. REGAN: | object.

A. It increased it by about 10
percent.
Q. Do you have an opinion as to

whether it was proper to include those
respondents in that approximate 10
percent?
MR. REGAN: | object.
A. Yes.

| don't think it was proper.

Q. And what is the basis of your
opinion?
A. Because the whole purpose of a

secondary meaning survey is to determine
whether the mark serves to identify only
one particular source and when
respondents’ initial answer is that they
associate it with more than one source,
right off the bat that's a very strong
indication that the mark is not -- that
it is not serving as a mark because they
identify it with more than one source.

And when people thereafter name

both Honda and other sources, it is really
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begging the question of the whole survey
to then say those people should
essentially count as only associating it
with Honda because they've characterized
the second source as being like Honda.

If this is accepted as a
trademark, then possibly one could say
somebody else who is known to use that
look is just an infringer and should be
dismissed.

However, that's what the survey
IS supposed to be testing and if it is the
case that this is not a mark, then if
other people look at it and say, yes, |
know Honda makes an engine that looks like
this and so do other companies, even if
they perceive those other companies as
imitating Honda, if it is not a mark, then
that is not secondary meaning, that's
simply thinking that multiple companies
make a look that may be originated with
one source, but it has become a
configuration that's used by multiple
sources.

So for Mr. Mantis to take all
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the people who said they associate it with
Honda and others who are imitating Honda
and to claim that suggests association
with only one source, it is circular, it
iIs begging the whole question the survey
IS supposed to be testing, which is, is
this a mark in the first place, so it is
taking answers and just improperly
interpreting them in favor of Honda,
basically assuming that Honda has
secondary meaning when that's what it is
supposed to be testing, not concluding on
his own.

Q. And what did Mr. Mantis say was
his reason for including them?

A. He is essentially saying that
if people perceive Honda to be the source
of the look and that these other companies
are just copying it or knocking it off,
then really in his view Honda -- people

do associate it with Honda, they are just

aware that other people are copying Honda.

But the problem with that is if
it is not a mark, then it is perfectly

fine for other people to make engines with
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a similar layout and his survey is
supposed to be testing whether it is a
mark.

So for him to conclude in his
own opinion that these answers mentioning
multiple sources really should count as
one source, he is assuming the answer to
his survey in advance, which is, he is
assuming this is a mark rather than
testing whether it is a mark.

Q. So based on your assessment of
the Mantis survey and all the issues that
you've just critigued, do you have an

opinion as to what the combined impact

was?
MR. REGAN: | object.
A. Yes.
Q. And what is that?
MR. REGAN: | object.
A. That his secondary meaning

level is very significantly overstated due
to the inclusion of people who answered
that they associate the engine with more
than one company and due to the inclusion

of people who were influenced to associate
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it with Honda because they associated the
color scheme with Honda or the general
type of engine with Honda, and his numbers
are not limited to people who associated
the mark with Honda.

( Opposers' Exhibit 75, tables

from Poret rebuttal report showing some of
the figures from Poret survey and the
Mantis survey, was marked for
identification, as of this date.)
Q. Can you please identify Exhibit
75 for us.
(Witness perusing document.)
A. Yes.
These are some tables from my
rebuttal report showing some of the

figures from my survey and the Mantis

survey.

Q. And why did you prepare these
charts?

A. Basically to show through the

numbers what the impact was on the results
due to Mr. Mantis allowing color and
general type of engine and responses

associating with more than one company to
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influence the secondary meaning level.

And what you can see is that,
depending on whether you count the one
company or more than one company
responses, Mr. Mantis's survey comes out
with a range of 31.8 to 42.4 percent net,
whereas my survey comes out with 9.7 to
18.1 percent when color and the type of
engine is controlled for and that's a
demonstration of how his numbers got
inflated by the inclusion of color and the
iImpact of the type of engine.

MR. PHILLIPS: Can we take a
short break.

(Recess taken.)
BY MR. PHILLIPS:

Q. Mr. Poret, let's now turn to

the criticisms that Mr. Mantis made of

your survey and your opinions in rebuttal,

okay?
A. Okay.
Q. Did you review the testimony of

Mr. Mantis wherein he critiqued your
survey?

A. Yes.
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Q. His first criticism was that he
couldn't tell from your report what SIC
codes were used and what the incidences of
gualification were for each group of
respondents, correct?

A. Yes.

Q. Do you have an opinion about

this criticism?

A. Yes.
Q. What is your opinion?
A. | think it is a distraction or

red herring that has no merit and no
relation to the substance of our surveys
or opinions at all.

Q. And why do you say that?

A. Because, for a lot of reasons,
but the main one being that after all of
this time, when he has had access to what
SIC codes I've used and the disposition
report provided showing the qualification
rates within each group and access to all
the data, after all of this time he has
never produced a single piece of analysis
or evidence suggesting that his

demographics are more valid than mine or
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that any of these demographics have had
any impact on the survey results.

In my original expert report |
indicated that | used the same SIC codes
that he used in a prior survey, so right
off the bat he had access to see what SIC
codes those were.

And in my rebuttal report |
explained this again and we ultimately

provided the disposition report which

showed how many people in each group were

contacted and completed the survey and
what the qualification rates are.

So he has had all of this
information and the ability to do any kind
of analysis that he thought was relevant
and he has never done any of that.

And there is not a single
reason to believe that the distribution in
the groups that we have makes any
difference or that there is any problem
with mine or that there is any impact on
the survey results.

Q. His next criticism was that

your survey referred to the control engine
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as an overhead valve engine instead of an
overhead cam engine, correct?

A. Yes.

Q. Do you have an opinion
regarding that criticism?

A. Yes.

| think he has that criticism
backward.

What he is saying is that if
people in the control group heard the
phrase overhead valve engine and they
associate an overhead valve engine in
general with Honda, that they may have
named Honda in the control group because
they heard the term overhead valve engine.

That's exactly why it was
critical for the control group to contain
that language, because the test group
contained the language overhead valve
engine, and if, as Mr. Mantis suggests,
that might cause people to make an
association with Honda, that's something
that needs to be controlled for and the
control group would have to have that same

language so that it would be weeding out
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anyone who associates something with Honda
only because it is an overhead valve
engine.

So it is clear that the same
language has to be used in the test and
control group.

The impact of what Mr. Mantis
is saying really goes to not the wording,
but the fact that the engine | showed was
an overhead cam engine, which technically
is a difference from the test engine.

But there are only two possible
impacts of that; one is that in the
picture nobody would even be able to tell
that it is an overhead cam engine and so
it would have no impact at all, or the
other possibility is that if anybody could
tell it was an overhead cam engine, that
could potentially reduce the likelihood
that they would name Honda.

So the only possible outcome of
what he is bringing up is that this could
have been a slight imperfection that
worked to Honda's favor by showing an

engine that perhaps had a difference that
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might cause less people to name Honda.

Q. In the control?

A. In the control, and therefore
higher secondary meaning net rate.

Q. Was there anything in the
open-ended verbatim responses that led you
to believe that this instruction in fact
biased any of the answers?

MR. REGAN: | object.

A. No.

Q. Mr. Mantis's next criticism was
that your survey did not rotate the answer
options of associating the design with one
company or more than one company, correct?

A. Yes.

Q. Do you have an opinion
regarding that criticism?

A. Yes.

That | did control for order
bias by having the control group show the
choices in the same order as the test
group and therefore that's just as good a
way to control for order, because if the
choices are shown in the same order in

both groups, then the net result can't be
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influenced by order.

Q. Have you used that method in
other surveys you've conducted?

A. Yes, many.

Q. Has it ever been criticized or
excluded on this basis?

A. No.

Q. Mr. Mantis says that
respondents could have been biased towards
the first answer option, correct?

A. Yes.

Q. And what would the net effect
have been if that was the case?

A. The first answer option is one
company, so in the test group, if there
was a bias toward the first answer, that
could have only inflated the percentage of
people who named Honda, which would
inflate the secondary meaning level shown
in the test group.

So it's really a backwards
criticism because, even based on what he
Is saying, that could only work to Honda's
advantage.

Of course, in my view, the
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control group would control for that,
anyway, so it shouldn't have any effect;
but even if he is disregarding the fact
that the control accounted for that, what
he is suggesting would only work to
Honda's favor.

Q. Mr. Mantis's next criticism
concerns your selection of the Robin

Subaru engine for your control group,

correct?
A. Yes.
Q. Do you have an opinion

regarding that criticism?

A. Yes.
Q. And what is your opinion?
A. That that's not a valid

criticism because he is saying the Robin
Subaru engine was too similar in that it
had this same general configuration, but
that's exactly why it was appropriate,
because one of the things that needed to
be controlled for was whether people would
merely associate that general

configuration of fan cover and air filter

cover and fuel tank placed in those
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locations with Honda, so it was necessary
for the control to have those things.

And, again, since Honda has
conceded that the Subaru Robin engine
doesn't embody its mark, it is the
textbook definition of a good control, it
changes only the mark and it keeps the
other nonprotectable elements constant.

Q. Why is it appropriate to arrive
at a net secondary meaning percentage by
subtracting the number of respondents who
answered that they associated the control
engine photo with Honda?

A. Because what the control group
Is doing is it is telling you what
percentage of people are going to
associate something with Honda for reasons
other than the mark.

And therefore, if you subtract
those, you will be left with a percent
that are associating it with Honda because
of the mark.

Q. Mr. Mantis also challenged the
relevance of your color test control

engine photographs, correct?
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A. Yes.
Q. And on what basis does he claim

they are irrelevant?

A. That color is not part of the
mark.
Q. And do you have an opinion as

to whether it is relevant or not?

A. Yes, | do.
Q. What's your opinion?
A. Well, my opinion is that, first

of all, it really is missing the point to
criticize the use of color cells when |
did have two cells that didn't use color
at all and that was sufficient alone to
reach the conclusion that | reached, so
the color cells are adding something
additional and supplementary to it.
And they are very relevant,
particularly given Mr. Mantis's

uncontrolled use of color in his survey,

because my color cells show something very

valuable, which is they show exactly what
happens when you introduce color into the
survey.

It shows, when you compare the
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results of the Honda engine shown not in
color to the Honda engine shown in color,
you see a large increase in association
with Honda; and similarly, when you show
the Honda engine and the control engine in
color, you see a small difference, which
shows that color is very, very heavily
driving the result and the impact of the
actual mark itself is small.

So it is very informative what
the color cells can show in this case and
particularly how much color is impacting
the decision -- |I'm sorry, the perception
of the respondents in the Mantis survey as
well.

Q. Did Mr. Mantis do an analysis
of the open-ended answers in your color
cells?

A. | think he did; | actually
don't remember what he said about that.

Do you mean did he count up --
maybe | should ask you to clarify what
you're specifically asking about.

Q. Do you recall that Mr. Mantis

testified that color was not a major cause
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of answers, because very few mentioned
color alone in the open-ended answers, do
you recall his testimony to that effect?

A. Yeah, that's what | was

referring to when | said that he did.

Q. And what's your opinion on
that?

A. Well, like we talked about
before, you know, you can't -- sorry, |

just want to clarify.

Are we talking about his survey
or my survey, because | think that's where
I'm getting confused, are you asking me
about whether he did an analysis of his
own results or my results?

Q. Your results.
A. Okay.

| know he did an analysis of
his results; | don't recall him doing an
analysis of my results in terms of that.

Q. Okay.

Mantis's next criticism was on
the issue of validation, do you recall
that?

A. Yes.
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Q. And what was his criticism?

A. That | didn't have my survey
validated by an independent company who
would make phone calls to the people who
took the survey to confirm their
participation and qualifications for the
survey.

Q. Do you have an opinion

regarding the validity of his criticism?

A. Yes.
Q. And what is your opinion?
A. | think it's an inappropriate

criticism, | think he's taking what has
historically been a standard for certain
types of surveys, like mall surveys, and
misapplying it here.

For instance, in mall surveys,
where you have a bunch of potentially
part-time or short-term mall interviewers
and you're using many of them in lots of
different locations around the country
that you can't really supervise, there is
a possibility of interviewers fabricating
interviews and in that instance it is

pretty standard to call people up on the
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phone to confirm that they took the
survey.

But in this context | don't
think that methodology is helpful or
appropriate; in this instance, it is a
phone survey, where I'm using a
professional telephone interviewing
service that I've worked with many, many
times and uses long-term professional
interviewers, they are all being monitored
in a central location where they are
calling from, their phone calls are being
monitored both by myself and my staff and
also by supervisors at the facility.

So it is very unrealistic to
think that they are fabricating
interviews.

And also the whole automated
nature of the process makes that extremely
far-fetched, the whole set of businesses
and phone numbers is automated into an
automated dialing system and their system
can only even reach the survey screens
once their system has dialed and reached a

number and is really speaking to someone
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and it is just -- it is not a context in
which the traditional validation concerns
exist.

And the many safeguards that |
had built into this, such as the
monitoring of the interviews themselves,
iIs a much better way to insure that the
interviews were really taking place and
were valid.

Q. Do you have any basis to doubt
that the interviewing service you retained
actually conducted the interviews they
reported to you?

MR. REGAN: | object.

A. No.

Q. Lastly, Mr. Mantis suggested
that your interviewers may not have

recorded all of the answers verbatim,

correct?
A. Yes.
Q. What does he base that on?
A. That he saw some answers that

are very short or appeared to him to be
incomplete sentences.

Q. Do you have an opinion on that?
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A. Yes.

Q. What's your opinion?

A. That that's not a valid
criticism.

The interviewers did record all
the answers verbatim, it just happens that
people often give short answers and people
often speak in conversational language
which can be incomplete and
nongrammatical.

So it is perfectly normal to
have some answers that are one-word
answers or sentence fragments.

And if you look at almost any
survey with a lot of open-ended answers,
including Mr. Mantis's, you'll see that
that's very normal to happen and it
doesn't indicate any problem with
recording verbatim responses.

Q. Thank you, Mr. Poret, no
further questions at this time.

MR. REGAN: We'll take a break.

(Recess taken.)
CROSS-EXAMINATION
BY MR. REGAN:
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Q. Good morning, Mr. Poret.
A. Good morning.
Q. You testified this morning that

the black, white, and red color scheme in
the Honda GX engine had a major impact

causing a lot of people to associate the

engine.
A. Yes.
Q. And in reaching that

conclusion, you counted three categories
of people, correct?

A. Well, that's not the only thing
that caused me to reach that conclusion,
but | did note those three categories.

Q. And one of the categories were
people who had listed color as at least
one of the reasons for their response?

A. Yes.

Q. But you also counted 18
responses that did not mention color
whatsoever, correct?

A. | referred to 18 people who
didn't mention color.

Q. You did more than refer to it,

you counted them as part of your
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conclusion of a major impact, correct?

A. No, | didn't do -- | didn't do
a reanalysis of his results based on the
verbatim answers, | just pointed out the
groups of answers that are suggestive of
the problem.

Q. As | understand it, you gave an
opinion this morning of a major impact
from the color scheme.

A. Yes.

Q. And you characterized that as
arising from a lot of people?

A. Yes, that's one of the things.

Q. And you identified three
categories of responses in terms of
numbers of respondents in support of that
conclusion, correct?

A. Yes.

Q. And first were a group of
people who mentioned color as at least one
of the reasons?

A. Yes.

Q. And the second group of people
that you counted in support of that

conclusion were persons who did not
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mention color at all?

A. Yes.

Q. And the third category were
answers that you categorized as ambiguous
because color was also not mentioned there
either?

MR. PHILLIPS: Objection.

A. That's not why they were
categorized as ambiguous, but | agree
color is not mentioned in those answers.

Q. You agree those 20 respondents
gave ambiguous answers?

A. Yes.

Q. And in terms of the second
category you just discussed, where color
was not mentioned, you counted 18
responses?

A. I'm not sure that's going to
look right on the record in terms of your
description of that category.

It is 18 people who mentioned
the fuel tank without referring to either
shape or color specifically, just
mentioned recognizing the fuel tank.

Q. The fuel tank was mentioned by
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those 18 respondents, correct?

A. Yes.
Q. But color was not?
A. Right, neither color nor shape

or other characteristics of the fuel tank.

Q. But when you recited the 18
respondents, you were reciting in support
of your conclusion that a lot of people
associated the engine with Honda because
of the color scheme?

A. Along with the other answers of
the people who mentioned the fuel tank and
color, yes.

Q. So in terms of your conclusion
about major impact on a lot of people
making the engine association with Honda
because of color, you were counting 38
people in those latter two categories that
were just discussed?

A. | don't really know what you
mean by counting, because you seem to be
suggesting | did some mathematical
computation, which | didn't.

I'm just describing the fact

that there are a lot of other answers out
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there that are ambiguous and might have
reflected the impact of color.

Q. Well, I'm just inferring from
your use of the word "lot" that there was
a quantitative judgment made.

And it is a fact that you
included 18 people who didn't mention
color and 20 people who gave ambiguous
answers, correct?

A. We're on the same page about
what the answers are.

| just don't know what you mean
by included, because there isn't a
computation that | did that numbers are
included in.

I'm just referring to the
literal fact that there were 18 people who
gave a certain type of answer and I'm
saying that that answer might be --
reflect something about color even though
it doesn't explicitly state it.

Q. It is not just 18, it is 18 and
20, correct?

A. It is 18 and 20 and even more

than that, because there are lots of other
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ambiguous answers, but those are just
examples.

Q. When you were identifying parts
of one of the exhibits that did not
contain elements of the mark, you
mentioned color and you mentioned the
tortoise and hare graphics, and you also
mentioned, if | heard you correctly, the
gas pump.

A. | mentioned a graphic relating
to a gas pump.

Q. So it is a graphic relating to
a gas pump.

And that appeared on how many
photographs that were shown?

A. | think that's on both the test

and the control engine, yes, that's on

both the photographs in the Mantis survey.

Q. And so we have that identified
on the record, can you tell me what
exhibit it is?

A. Yes, No. 71 and 73.

Q. What in particular are you

pointing to in Exhibit 71?

A. On the left side of the
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carburetor cover, there is an image that
looks like a gas pump.
Q. Okay.
With respect to the graphics,
as | understand it, you identified two
people in the test group and five people

in the control who referred to the

graphics?
A. Yes.
Q. Do you recall whether those

seven people also referred to anything
else?

A. | don't recall specifically
what their full set of answers were.

Q. Would you disagree with me if |
said each of them also referred to a
design feature?

A. | don't know without looking at
the answers, but that wouldn't surprise
me, | don't have any reason to doubt that
there were other components to their
answers.

But | would have to see them to
know whether | think they refer to design

features or whether or what those features
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are.

Q. Let's assume that they did;
would that impact your opinion about the
degree of impact you're attributing to the
reference to graphics?

A. No.

Q. Now, as | understand it, you
can't quantify the impact of the graphics?

A. Right.

Q. And apart from the seven people
who referred to graphics, you don't have
any other basis for identifying particular
individuals who recognized the graphics
but didn't mention them?

A. No, not particular individuals,
just as a global problem.

Q. It is entirely speculative for
you to think that other people recognized
the graphics but didn't mention them as a
source of association?

MR. PHILLIPS: Objection.

A. | don't know if that's really
right.

The real issue is that it is

speculative of Mr. Mantis to be able to
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draw any conclusions when he hasn't
controlled for these issues.

And so neither of us really

know how much the impact is and that's the

problem.
I'm not claiming to know the

exact impact, I'm saying that neither of

us know the impact and when you don't know

the impact, you fail to control for these
other elements.

Q. My question was a little more
precise.

It was, you don't have any
basis, apart from the seven people who
referred to graphics, for knowing that any
other respondent recognized the graphics
as a basis for association?

A. | don't quite agree with that.

Q. Well, state to me what your
basis is in the responses, apart from the
seven, that identified a respondent
linking graphics to a source identifier.

A. My basis is in my experience,

having done hundreds of surveys and having

read thousands, probably hundreds of
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thousands, of answers, that when you do
have some noticeable pattern of people
mentioning something, that it is likely
that other people also were impacted by
that and just didn't mention it, so that's
my basis for thinking that in all
likelihood there were other people who
were impacted by it.

Just like | don't think you can
only look at the people who mentioned
color and say those are the only ones who
noticed and were impacted by color.

Q. So it is based on your general
experience in surveys of other marks with
other groups, in other contexts, that lead
you to make those conclusions, even though
particular responses didn't refer either
to color or graphics?

A. Yes, it is my experience and
expertise as a survey researcher that
makes me think that not everybody mentions
everything that impacts them.

And when you have some answers
that some people give, likely other people

also were impacted by those but didn't
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mention it.

That's why you have control
groups and don't rely on people to be able
to articulate everything that comes to
their perception.

Q. But you're not able to point
out to the board in this case any of those
other particular individuals who might
have formed that conclusion?

MR. PHILLIPS: Objection.

A. Well, it is every other
individual who might have formed that
conclusion; but, no, | can't point out
specific ones because they didn't mention
it, that's the whole problem with trying
to base your analysis on that.

Q. Now, as | heard your testimony,
and correct me if I'm wrong, you gave an

opinion that Mr. Mantis's secondary

meaning numbers, both gross and net, were

inflated and you characterized them on one

piece of testimony as significantly
inflated and another piece of testimony as
very significantly inflated, that's my

recollection of what you said.
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What | want to understand, so
the record is clear, is, is the opinion
that Mantis's percentages are
significantly overinflated or inflated, or
do you take the position that they are
very significantly inflated?

A. | don't really distinguish
between those as those aren't separate
terms of art or anything like that, it's
just the way | happened to speak at two

different times, so | am not

distinguishing between those two things.

Q. Your decision to show an
overhead cam engine, was that an

intentional decision or was it just an

error?
MR. PHILLIPS: Objection.
A. | would say it was neither.
Q. Did it happen inadvertently?
A. | think the straightforward way

to answer that is | did not know that it

was an overhead cam engine nor do | think

it was an error, however.

Q. Well, putting aside whether you

think it was an error or not and whose
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favor it cut in, was it an inadvertent
choice on your part?

A. If I understand you correctly,
| think the answer is it was not a
conscious choice to use an overhead cam

engine.

Q. You remember being deposed back

on December 7th, 2012, in this matter?

A. Yes.

Q. And when you gave that
testimony, you were of course under oath,
as you are this morning, correct?

A. Yes.

Q. We have put a binder in front
of you with some of that testimony and
what I'm going to ask, Mr. Poret, because
of procedure at the board, is to go
through and ask you to confirm certain of
the answers that you gave at that time.

A. Okay.

Q. Let's look at one of the
exhibits which should be at the back of
the transcript in the binder, they should
be tabbed, and can you look at Exhibit

106, please.
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(Witness complying.)
A. Okay.
( Applicant's Exhibit 106,

official gazette publication of the
applied for mark, was marked for
identification, as of this date.)
Q. | misspoke, Mr. Poret.
This document was not shown to
you at your deposition, but it has now

been marked as Applicant's Trial Exhibit

106, okay?
A. Okay.
Q. | would like to walk you

through this description with a series of
guestions and feel free to refer to trial

Exhibit 106.

At the time of your deposition,
you were not 100 percent sure what slanted
fan cover was, correct?
A. | don't remember.
Q. Why don't you turn to page 73
of your transcript and take a look at
lines 6 through 11.
(Witness perusing document.)

Q. It is referring to Exhibit 72,
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which was this document.

A. Okay.

Q. So my question is, at the time
of your deposition, you were not a hundred
percent sure what slanted fan cover was,
correct?

A. | don't think that's quite
right; I think what | meant is I'm not a
hundred percent sure, from what Honda is
saying in their application, what they
mean by slanted fan cover.

Q. But you were here to do a
secondary meaning survey with respect to
the mark, correct?

A. Yes.

Q. Did you think it important to
understand what the applicant meant by the
term slanted fan cover?

A. Well, it certainly would be
nice to know, but that's one of the issues
with product appearances, that words don't
necessarily convey things perfectly.

But | think the real answer is
| don't need to know exactly what that

means because I'm showing the engine that
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they claim embodies it, so that is showing
it as a picture.

| don't necessarily need to
know exactly what they mean in words
because there is a picture of it.

Q. And at the time of your
deposition, you also didn't know how to
describe the shape of the fuel tank as it
relates to the applied for mark, correct?

A. | don't remember, but that
seems plausible enough.

Q. At the time of your deposition,
you didn't know how to describe the shape
of the air cleaner cover as it results to
the applied for mark?

A. Again, | don't remember, but
that seems plausible.

Q. And at the time of your
deposition, you didn't know what "engine
features beveling that runs across its
top" meant?

A. Again, | don't remember, but
that certainly seems plausible that |
would have said that | didn't necessarily

understand exactly what Honda was trying
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to convey in its application through those
words.

Q. At the time of your deposition,
you didn't know what the receded area on
the carburetor meant, correct?

MR. PHILLIPS: Objection.

A. Again, | don't remember, but
that seems plausible, that | would have
not known exactly what Honda meant by
those descriptions in its application.

Q. At the time of your deposition,
you didn't know what the control levers
were as they are referenced in the applied
for mark, correct?

MR. PHILLIPS: Objection.

A. Again, | don't remember and |
think in all of these things what | was
saying is it is not clear to me from
Honda's description in the application
what they mean by those terms on paper.

Q. At the time of your deposition,
you didn't know what "overall cubic
design" meant?

A. Again, | don't remember, but to

the extent | said that, | was referring to
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not knowing what they mean in the words in

their application by that.

Q. The words "overall cubic
design"?

A. Yes.

Q. Take a look at page 78, please,

lines 16 through 19.

You were asked in that
deposition, "And can you describe in your
own words what the overall cubic design
means."

Mr. Phillips objected to the
form of the question and your response
was?

A. "No, | can't."

MR. PHILLIPS: And | will just
object that | don't think that impeaches
anything he just testified to.

Q. And that's still your testimony
today, correct?

A. It is still my testimony today
that | can't describe, based on what Honda
Is referring to in its application,
exactly what it means by that.

Q. And by that you mean "overall
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cubic design"?

A. Yes.

Q. Are you familiar with Shari
Diamond?

A. Yes.

Q. Would you agree she's

considered an authority in the area of
surveys?
A. Yes.
( Applicant's Exhibit 107,

document entitled "Advanced Seminar on
Trademark Law," from Practicing Law
Institute's Course Handbook in 2009, was

marked for identification, as of this

date.)
Q. Can you identify this exhibit,
107.
(Witness perusing document.)
A. Yes, it looks like something |

prepared in connection with a seminar |
spoke at on trademark surveys from The
Practice and Law Institute in 2009.

Q. The document is entitled
"Advanced Seminar on Trademark Law," from

Practicing Law Institute's Course Handbook
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in 2009, correct?

A. Yes.

Q. Let's turn to page 8 and |
would like to direct your attention to the
sentence at the bottom of the page that
says, in part, "It is well settled that
trademark survey instructions and
guestions should, 1, specifically address
the relevant issues.”

You agree with that?

A. Yes.

Q. And would you agree with the
second point in the sentence, that "It is
well settled that trademark survey
instructions and questions should, 2, be
as clear and nonsuggestive as possible"?

A. Yes.

MR. REGAN: This is going to be
Applicant's Trial Exhibit 108.

( Applicant's Exhibit 108,

Westlaw printout of Perot report in
Farberware licensing versus Meyer
Marketing, was marked for identification,
as of this date.)

Q. Can you identify this exhibit
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for us, Mr. Poret.

A. Yes, it looks like a Westlaw
printout of what appears to be my report
in a case called Farberware Licensing
versus Meyer Marketing.

Q. Let's turn to page 6, please.

Under the section titled
"Overview," you wrote, and | quote, "In
designing and conducting studies intended
to measure consumer perceptions and
beliefs, we follow the guidelines and
standards employed in the field of survey
research as well as the criteria set forth
in the Reference Guide on Survey Research

published by the Federal Judicial Center,"

correct?
A. Yes.
Q. And then you listed nine

criteria from that reference guide,

correct?
A. Yes.
Q. Those nine criteria are still

required by standard survey protocols?
MR. PHILLIPS: Objection.
A. Yes.
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Q. Now, in this case, Opinion
America purchased the sample, conducted

the interviews and collected the data,

correct?
A. Yes.
Q. No one other than Opinion

America assisted you in conducting your

survey?
A. | believe that's right.
Q. And no one independent of you

or Opinion America validated the
interviews?

A. Correct.

Q. Your survey population
contained four segments, rental yards,
OEMs, organizations that purchase or rent
products containing the relevant engines,
and the retail/wholesale trade, correct?

A. Yes.

Q. The list of SIC codes you used
does not represent the actual codes that
you received responses from, correct?

A. | don't know if that's correct.

| think what you probably mean

is that all of the SIC codes used may not
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have resulted in respondents being reached
within every SIC code.

In other words, the SIC codes
that were reached would be a subset of the
SIC codes that were used for dialing.

Q. Now, you didn't provide any
information in your expert report that
would allow us to determine the
gqualification rates for each of the four
segments in your survey population,
correct?

A. | didn't in my original expert
report; | did subsequently.

Q. The respondents were
categorized based on the answers to the
screening questions S3 and S6 and not
based on their SIC codes, correct?

A. Correct.

Q. Now, if you were to
over-include or under-include a particular
segment, that could affect your survey
results, correct?

A. In theory it could.

Q. And if a sample was

representative, you would expect the
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numbers to be somewhat similar for each of
your segments and those in Mr. Mantis's
survey, correct?

A. | don't know, | am not sure
exactly what you're referring to.

Q. Well, if a sample was
representative, wouldn't you expect that
the numbers would be roughly the same for
each segment in your survey and
Mr. Mantis's survey?

A. | don't know what you mean by
the numbers.

Q. Okay.

Take a look at your deposition,
please, page 123.
(Witness complying.)

A. This doesn't go past page 85.
(Pause.)
Q. Page 123.

(Witness perusing document.)
A. Okay.
Q. And on lines 7 through 19, |
asked you, "If a sample was
representative, wouldn't you expect that

the numbers would be roughly the same for
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each segment in your survey and
Mr. Mantis's survey?"

Would you read to me what your
answer was at that time.

A. "I would expect them to be
somewhat similar and | think they are
largely fairly similar in numbers, but,
you know, the other issue is his survey in
particular is a -- is a pretty small
sample size, so it is not surprising that
you would have some variation in terms of
who you get through to and what you end up
with, because there is a lot of luck to it

with a small sample.”

Q. Is that still your opinion
today?

A. Yes.

Q. To get a representative

universe, you would want to get reasonably

close percentages in each of the segments,

correct?
A. Reasonably close to what?
Q. Well, take a look at page 124

of your deposition, line 22, going over to

page 125, line 4.
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| asked you, "But you would
want to get the appropriate percentages in
each of these segments, correct, to
determine a representative universe," and
what was your answer at that time?

A. "You would want to get
reasonably close, but it is not as if you
need to have an exact number and it is not
as if there is an exact number existing in

the world to match this to."

Q. Is that still your opinion
today?

A. Yes.

Q. You would agree for the

guestion in your survey, "Do you associate
the overall appearance of this engine with
only one manufacturer or more than one
manufacturer,” the answer choices of "one
manufacturer” and "more than one
manufacturer” were not rotated?

A. Yes.

Q. In prior surveys you rotated
answer choices when those answer choices
concerned one or more than one

manufacturer, correct?
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A. | have sometimes and | have not
sometimes.

Q. Do you agree that it is
important that a control not be
substantially similar to the applied for
mark?

A. | agree that it not be
substantially similar to the part of it
that is the mark, but that it should be
substantially similar to what isn't the
mark.

MR. REGAN: Could you mark that
as Exhibit 109.

( Applicant's Exhibit 109,

document in the case titled "Opposers'’
Motion For Leave to File Amended Notices
of Opposition (unredacted version filed
under seal)", was marked for
identification, as of this date.)

MR. REGAN: For the record,
this is a document in the case titled
"Opposers' Motion For Leave to File
Amended Notices of Opposition (unredacted
version filed under seal)."

Q. You did not review this
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document before conducting your survey,
correct?
A. I'm fairly sure you're correct,
| don't recall that.
MR. PHILLIPS: Is this the
confidential version or public version?
MR. REGAN: | believe it is the
confidential version.
MR. PHILLIPS: Okay.
MR. REGAN: Mark that
Applicant's Trial Exhibit 110.

( Applicant's Exhibit 110,

document titled "Opposers' Reply Brief in
Support of Motion For Leave to File
Amended Notices of Opposition (unredacted
version filed under seal)", was marked for
identification, as of this date.)

Q. I'm showing you, Mr. Poret,
what's been marked as Applicant's Trial

Exhibit 110 and it is titled "Opposers'

Reply Brief in Support of Motion For Leave
to File Amended Notices of Opposition
(unredacted version filed under seal),"”
and | will represent to you it is a

document filed with the board in this

Page 87

Veritext Legal Solutions
866 299-5127




o N o 0o b~ W N P

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Hal Poret

case.

You did not review this
document before conducting your survey,
correct?

A. | believe you're correct, but |
can't say | remember at this point what |
reviewed and when.

But if | were to guess, | would
say you're correct.

Q. Take a look at your deposition,
page 157, lines 21 through 24, and you
were asked about this document at that
time and your testimony then about not
reviewing this document prior to
conducting your survey was what?

A. Looks that I'm saying correct,
| didn't review the document.

MR. REGAN: If we can mark this

as Trial Exhibit 111 for applicant.

( Applicant's Exhibit 111,

document titled "Opposers' Joint Brief in

Opposition to Applicant's Motion to Compel

Production of Documents From Opposers”,

was marked for identification, as of this

date.)
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Q. Trial Exhibit 111 is titled

"Opposers' Joint Brief in Opposition to
Applicant's Motion to Compel Production of
Documents From Opposers.”

It, I will represent to you,
was a document also submitted to the board
in this case.

You didn't review Exhibit 111

before submitting your expert report in
this case, correct?

A. Again, | don't think so; I'm
sure that whatever | said in my deposition
in 2012 about it was accurate.

Q. Okay, well, just to give you
the opportunity, take a look at page 159,
lines 8 through 10.

(Witness perusing document.)

A. Okay, it says no, | didn't, so
I'm sure my memory in 2012 was better than
it is now.

Q. You would agree with the
statement, "It was appropriate to test
responders' perception of the engine
without color so that color did not

influence the results"?
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A. Yes, assuming you mean
respondents, yes.
Q. | do mean respondents’

perception.

A. Yes.
Q. Can we go back to Exhibit 74,
please.

This is an exhibit that was
opposers' exhibit that was shown to you by
Mr. Phillips in his examination.

| want to make the record clear
for the board as to what's on each page
since they are not numbered and not
otherwise identified, okay?

A. Okay.
Q. So can you tell me what is on

the first page of Exhibit 74?

A. The first page is the Honda GX
engine shown to the test group, the

noncolor test group, in my survey.

Q. And it is shown here as a gray
scale?

A. Yes.

Q. And this was a photograph which

you created?
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A. Yes, not me personally, but at
my direction.

Q. Page 1 of Exhibit 74, the fuel

tank cover is what color?

A. The casing itself or the cap?
Q. The cap.
A. The cap looks to be a silver

metallic color.
Q. Let's turn to the second page

of Exhibit 74.

Can you tell me what this
photograph shows.

A. This shows the Subaru Robin
engine, gray scale image, shown in my
survey to the noncolor control group.

Q. This was also a photograph

which you had somebody prepare at your

direction?
A. Yes.
Q. By using photographic

modification techniques on a computer?

A. Yes, that was part of it.
Q. What else was part of it?
A. Well, it is an actual

photograph, but, yes, computer digital
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alterations were made to remove some
graphics and to obviously change the
appearance of there being the three-color
scheme.

Q. And the same process was

applied to page 1 of Exhibit 74 with

respect to the Honda GX?
A. Yes.
Q. And with respect to page 2,

what's the color of the fuel tank cap?

A. It appears to be black or very
dark.
Q. Let's go to page 3 of Exhibit
4
Can you tell me what that
depicts.
A. Yes.

That is the standard Honda GX
engine shown to the color test group in my
survey.

Q. Is this a picture of a GX
engine that is unmodified by any computer
digital technique?

A. No, it is modified to remove

the graphics that we talked about before,
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such as the tortoise and the hare and the
gas pump.
Q. What color is the fuel tank

cover or cap on the third page of Exhibit

747

A. It looks to be silver or
metallic.

Q. Let's go to the fourth page of
Exhibit 74.

Could you tell me, Mr. Perot,
what is shown there.

A. This is the Subaru Robin engine
shown to the color control group in my
survey.

Q. Has this photograph been

digitally modified on computer?

A. Yes.
Q. How?
A. To impose the red, white, and

black color scheme on it and to remove
those graphics that we talked about.
Q. What is the color of the fuel
cap or cover?
A. Black.

Q. Let me restate the question.
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What is the color of the cap or
cover on the fuel tank on the fourth page

of Exhibit 747?

A. Black.

MR. REGAN: Nothing further.

MR. PHILLIPS: Let's take a
short break.

(Recess taken.)

REDIRECT EXAMINATION
BY MR. PHILLIPS:

Q. | have just a few questions on
redirect, Mr. Poret.

Honda's counsel questioned you
about your counting of responses in the
Mantis survey that either referenced the
fuel tank, without specifically mentioning
color or shape, or just mentioned that GX

engine generally, without mentioning

color.
Do you recall that?
A. Yes.
Q. And when you explained to

Honda's counsel that you weren't counting
in the sense of doing a statistical

analysis, what did you mean by that?
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MR. REGAN: | object.

A. | mean that | was not using
verbatims to do a reanalysis of his
results.

| was explaining a flaw in the
survey, which was the failure to control
for color.

And the fact that neither | nor
Mr. Mantis can tell from those answers
referencing the fuel tank and the other
answers that are ambiguous is not a
problem with my analysis, it is a problem
that Mr. Mantis faces, because he has a
large pool of answers that he is
attempting to look at but in fact cannot
tell whether these people were influenced
by color, because he showed color but
didn't control for it.

And so that is the crux of the
problem and it is not as if I'm doing a

computation where | can tell you exactly

how many people were influenced by color.

| can just tell you that it
definitely was a significant impact and

that Mr. Mantis didn't do anything that
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would allow us to quantify and control for
the size of that impact.

Q. Honda's counsel also questioned
you about whether over-including or
under-including a particular segment of
the population interviewed can affect the
survey results.

What's your response to that
guestion?
MR. REGAN: | object.

A. My response is that the only
relevance of what the proportions of the
universe were across the four groups is
whether that actually resulted in
different levels of secondary meaning.

And Mr. Mantis has had the data
for however long now, three years, showing
the secondary meaning results in each of
the groups and if he actually thought this
was a substantive meritorious issue, he
has had more than sufficient opportunity
to simply look at this data and say how,
if at all, having any different
proportions in the universe than he thinks

there should be affected the results.
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But in fact there's been
nothing that he has put forward suggesting
there is any impact on the results at all,
so it's simply an issue that's being
raised with no substance.

Q. And lastly, if you turn to your
deposition, page 157, on line 21 you were
asked about one of the same documents that
Honda's counsel just introduced this

morning, Exhibit 110, you were asked,

"Question: You didn't review this
document prior to conducting your survey,
correct?
"Answer: Correct, but | knew
this was their position.
"Question: Opposers' position?
"Answer: Yes.
"Question: With respect to the
Subaru engine?
"Answer: Sure."
Do you recall giving that
testimony?
A. Yes.
Q. And what did you mean by that?
MR. REGAN: | object.
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A. | meant that even though |
hadn't reviewed those specific documents
where Opposers' positions about the Subaru
engine were laid out, | had already been
informed that Opposers' position was that

the Subaru engine is substantially similar

in terms of these major components and how

they are laid out.

And | did take that into
account in designing my survey and in fact
that's part of the justification for why
the Subaru is a good control, because it
Is another engine that is of the same type
and general configuration in terms of the
elements that are not the mark and that's
why that does a good job of controlling
for the tendency to associate that general
configuration with Honda as opposed to the
specific mark.

(Continued on next page.)
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0. Thank you, Mr. Poret.
MR. PHILLIPS: No further
guestions.
MR. REGAN: I don't have any
further questions for Mr. Poret.

(Time noted: 12:32 p.m.)
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APPENDIX B

INSTRUCTIONS/QUESTIONNAIRE




TELEPHONE PROGRAMMING: J

4 cells: Test and Control, color and grayscale

4 web pages:
1. Engine numbered 158
2. Engine numbered 269
3. Engine numbered 307
4. Engine numbered 492

r§CREENER

S1A.  (If speaking with reception)

Hello, my nameis ____ and I'm calling from ORC International, a market research firm. We're conducting a
short survey and would like to include the opinions of someone in your organization. Please be assured we are
not selling anything and will not ask you to sign up for anything. We only want your opinions. (Ask to speak to
an individual who has responsibility for purchasing or renting gasoline powered engines or equipment that
contains gasoline powered engines)

BASE: ANY NON-TERMINATES
{When speaking with potential respondent:)

S1B.  Hello, my nameis ____ and I’'m calling from ORC International, a market research firm. We're conducting a
short survey and would like to include your opinions. Please be assured we are not selling anything and will not ask
you to sign up for anything. We only want your opinions.

1. Willing to participate = continue
2. Not willing = (ask if there is someone else who has responsibility for purchasing or renting gasoline powered
engines or equipment that contains gasoline powered engines)

BASE: ANY NON-TERMINATES
S2. Does your organization purchase overhead valve, horizontal shaft gasoiine-powered engines?

1. Yes = continue to 53
2. No-—>gotos5
3. Don't know - (ask if there is someone else who would know.)



BASE: S2=YES

$3. For which of the following purposes does your organization purchase overhead valve, horizontal shaft gasoline-
powered engines?

{Read choices and select all thot apply or none)

For use in equipment the organization manufactures

For use in equipment the organization sells at retail

For use in equipment the organization sells at wholesale

©w N o

For use in equipment that the organization rents to customers
10. Other (specify) (record verbatim)

BASE S2=vyes

54. When it comes to the selection of which overhead valve, horizontal shaft gasoline-powered engines to purchase,
which of the following best describes your role?

4. | personally decide which engines to purchase

5. lam involved along with others in decisions about which engines to purchase

6. | have no involvement in decisions about which engines to purchase

BASE = ALL

$5. Does your organization purchase or rent products that contain overhead valve, horizontal shaft gasoline-powered
engines...such as generators, air compressors, pressure washers, construction equipment, water pumps, lawn and
garden equipment, roto-tillers, or snow blowers?

1. Yes = continue to 56
2. No
3. Don’t know = (ask if there is someone else who would know.)

BASE S5=yes
S6. For which of the following purposes does your organization purchase or rent products that contain overhead valve,

horizontal shaft gasoline-powered engines?

(Read choices and select all that apply or none)
For rental to customers

For sale to stores

For sale to retail customers

. Forusein our profession

10. Other (specify) (record verbatim)

© 0 N o



BASE =55 = yes
57. When it comes to the selection of which products to purchase that contain overhead valve, horizontal shaft gasoline-
powered engines to purchase, which of the following best describes your role?

4. | personally decide which products to purchase

5. laminvolved along with others in decisions about which products to purchase

6. | have no involvement in decisions about which products to purchase

{MUST SELECT 1 or 2 in EITHER 54 or 57 to continue)

BASE: ALL QUALIFIED RESPONDENTS

S9, Great, now we have some questions for classification purposes.

What is your profession? frecord verbatim)

BASE: ALL QUALIFIED RESPONDENTS

510.  For approximately how many years have you been in this industry?

BASE: ALL QUALIFIED
511.  And, what is your current job title, if you have one?

[Record verbatim or select “none” option]

512.  What state or states do you work in? {record state or states)

$13. Record Respondent’s Gender

1. Male
2. Female

$14. For classification purposes only, could you tell me what age range you fall into?

1. Under 18 -- thank & terminate
2, 18-34

3. 35-49

4. 50+

5. Refuse

S$15  We would like to ask you a few more questions which would require you being at a computer to look
at a picture. It will take only a few minutes.

Are you willing to do this?
1. Yes--continue



2. No -- thank & terminate

S$16 Do you have access to the internet right now?
1. Yes--skip to 518
2. No--continue

S17  Can|schedule some other time for you to look at the webpages and answer a few questions? Again, it
will take only a few minutes.

1. Yes--schedule a call back & end survey for now

2. No-- thank & terminate

$18  Please go to your computer, open an internet browser and maximize it to cover the whole screen. Let
me know when your internet browser is open and maximized.

[WAIT FOR RESPONDENT TO INDICATE THEY ARE READY AND THEN MOVE ON TO MAIN QUESTIONNAIRE.]

MAIN QUESTIONNAIRE

Q200 Inamoment ] am going to direct you to look at an image of an overhead valve, horizontal shaft gasoline-
powered engine.

(For Cells 1 and 2 only): The image of the engine is not in color. {For all Cells): Any brand names or logos have been
removed from the image.

When you are finished, | will ask you some questions. If, for any question you are asked, you have no opinion, please
indicate so. Please do not guess.

Q220 Areyou ready?
1. Yes
2. No-- wait until respondent indicates they are ready and then continue with Q225

Q225 [DIRECT RESPONDENT TO APPROPRIATE WEBPAGE FOR THEIR CELL AND ROTATION TO VIEW IMAGES.]

1. CELL 1 - GIVE WEB ADDRESS FOR WEBSITE 1
2. CELL 2 - GIVE WEB ADDRESS FOR WEBSITE 2
3. CELL 3 - GIVE WEB ADDRESS FOR WEBSITE 3
4, CELL 4 - GIVE WEB ADDRESS FOR WEBSITE 4

Q230 You should now be looking at an image of an engine.

Can you see the image clearly?
1. Yes



2. No - WALK RESPONDENT THROUGH WEB ADDRESS AGAIN UNTIL HE/SHE CONFIRMS THEY ARE AT THE RIGHT
SITE AND THEN CONTINUE WITH Q235. IF CANNOT VIEW PAGE CLEARLY, THANK & TERMINATE.

Q233 There should be a number in the bottom right-hand corner of the page. Please read me the number.

158 (terminate if not Cell 1)

269 (terminate if not Cell 2)

307 (terminate if not Cell 3)

492 (terminate if not Cell 4)

Can't see number (Provide web address again and have respondent attempt to go to the website and then
continue. Or if respondent still cannot provide the correct number, terminate the interview.)

h bW

Q235 Please take your time looking at this image and let me know when you are ready. [When respondent is ready,
continue to next question]

Do you associate the overall appearance of this engine with any particular manufacturer or manufacturers,
or

do you not associate the overall appearance of this engine with any particular manufacturer or manufacturers? {record
ane answer)

1. I do associate the overall appearance of this engine with any particular manufacturer or manufacturers

2. I do not associate the overall appearance of this engine with any particular manufacturer or
manufacturers

3. No opinion

BASE: 235=1
Q240 Do you associate the overall appearance of this engine with... {read first two answer choices and record one
answer)

1. Only one manufacturer - go to 250

2. More than one manufacturer = skip to 270

3. No opinion



BASE: 240=1
Q.250 What manufacturer do you associate the overall appearance of this engine with?
(Record verbatim or select “don’t know” if respondent does not name a manufacturer)

BASE: 250=entered answer

Q.255 What makes you associate the overall appearance of this engine with ____ (pipe in answer from 250)? Please
be as specific as you can.

{Record verbatim)

BASE: 250 = entered answer
Q.260 Any other reasons? (record verbatim or select “none”)

BASE: 250 = don’t know
Q.265 What made you answer that you associate the overall appearance of this engine with only one manufacturer?
{record verbatim)

BASE: 240=2
Q.270 What manufacturers do you associate the overall appearance of this engine with?

{record each answer in separate box or “don’t know”)

BASE: 270 = entered more than one manufacturer

Q.275 What makes you associate the overall appearance of this engine with {pipe in answers from 270

separated by “and”}? (record verbatim)

BASE: 270 = entered only one manufacturer

Q.280 You answered that you associate the overall appearance of this engine with more than one manufacturer, but
only named one {pipe in answer from 270). What made you answer that you associate the overall appearance of
this engine with more than one manufacturer? (Record verbatim)

BASE: 270= don’t know

Q.285 What made you answer that you associate the overall appearance of this engine with more than one
manufacturer? (record verbatim)
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Years in Industry # of Respondents
1-2 31
3-5 48
6-9 48
10-19 117
20-39 179
40+ 77
Age # of Respondents
18-34 100
35-49 180
50+ 218
Refuse 2
Gender Total

Male | 458

Female 42

Region Total

Midwest 130

South 127

West 117

Southeast 100

Northeast 91
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i % Associate with Honda Only:
Honda Non-Color Group i
Control Non-Color Group i




Group: % Associate with Honda Only:
Honda Color Group 59.7%

Control Color Group 50.0%

Net 9.7%




Results for the Non-Color Groups

Group: % Associate with Honda Only:

Honda Non-Color Group | 43.5%

Control Non-Color Group | 30.2%

Difference 13.3%

Results for the Color Groups

Group: % Associate with Honda Only:
Honda Color Group 63.7%

Control Color Group 55.5%

Difference 8.2%

27



EXHIBIT
91200832

er
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