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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
' TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial No. 77/807,946
For the Mark: CINTRON (stylized)

Published in the Official Gazette on March 22,'2011 in International Classes 030 and 032

Applicant.

YEDOZI, INC.,, )
a Maryland corporation )
)
Opposer, )
)
V. ) Opposition No.: 91200639
)
CINTRON BEVERAGE GROUP, LL.C, ) Interfocutory Attorney:
a Delaware limited liability company ) Robert Coggins
)
)
)

To: Commissicner for Trademarks
P.O. Box 1451
Alexandria, VA 22313-1451

FIRST AMENDED NOTICLE OF OPPOSITION

Opposer, Vedozi, Inc., by and through its undersigned counsel, pursuant to TBMP §§ 315
and 503.03, for its First Amended Notice of Opposition, states as follows:

A. Petitioner’s Standing to Onpose

I. On or about March 24, 2008, Opposer and Applicant entered into a Distribution
Agreement (the “Distribution Agreement”). See EXHIBIT 1 hereto.

2. The Distribution Agreement, as subsequently amended, purported to provide Opposer
with the exclusive right to distribute “Cintron” branded product within Africa.

3. Working with several African sub-distributors, Opposer helped establish and develop an

African market for “Cintron” branded beverages,
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4, Prior to Opposer’s business activities in Africa, Applicant had never obtained any
African trademark rights for the “Cintron” brand.

5. As a result of Applicant’s failure to secure any trademark rights in Africa for the
“Cintron” brand, certain African sub-distributors independently acquired the trademark rights to
the “Cintron” brand in various countries within Africa.

6. As a result of these sub-distributors acquiring their own “Cintron” trademark rights
within Africa, the sub-distributors no longer need Opposer to supply them with “Cintron”
branded products because they have the right to produce and sell such products in Africa without
Opposer.

7. In an attempt to continue a business, Opposer may decide to facilitate and manage the
production of “Cintron” branded products for other parties besides Applicant that have the right
to use the “Cintron” brand outside of the United States.

8. If Applicant is successful in obtaining a registration for CINTRON in the United States,
then, based on Applicant’s prior actions and statements, Opposer believes that Applicaﬁt will
attempt to use said registration to wrongfully prevent Opposer from facilitating the production of
“Cintron” branded products for distribution and sale outside of the United States for the benefit
of parties that have the senior trademark rights outside of the United States to that mark.

9. Opposer has been sued by Applicant for trademark infringement with respect to the
Current Registrations (as defined below) in the United States Federal District Court for the
Eastern District of Pennsylvania (Case # 2:11-cv-03926-js) (the “Lawsuit”). See Plaintiffs

Response to Board Inquiry as filed on August 29, 2011.

10. The Current Registrations have as their dominant term the name “Cintron.”
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11, Applicant’s Trademark Application Serial No. 77/807,946 (the “Application”) has as its
entire word mark the name “Cintron.”

12. If App_licant is successful in registering the mark described in the Application (the
“Mark”), then Applicant will likely add additional claims of trademark infringement to its
current pending claims against Opposer in the Lawsuit.

13.  Therefore, Opposer believes it will be damaged by registration of the Mark in Classes
030 and 032 and hereby opposes the Application.

B. First Cause for Opposition — The Mark is Primarily Merely a Surname

14. On each of November 23, 2009, February 18, 2010 and August 5, 2010, the Office
refused to register the Mark because it was primarily merely a surname, See EXHIBIT 2 for
copies of these Office Actions and further evidence in support of Opposer’s assertion that the
Mark is primarily merely a surname,

15.  Applicant itself acknowtedges that “Cintron” is a common Latin surname. See EXHIBIT
3, printout from Applicant’s website acknowledging that the “Cintron” term is taken from “a
common Latin surname and in tribute to Edgardo Cintron.”

16.  The Mark is primarily merely a surname. Trademark Act Section 2(e)(4), 15 U.S.C.
§1052(e)(4). Therefore, registration should be denied.

C. Second Cause for Opposition — Fraud on the Office

17.  Inapplying for and attempiing to prosecute the Mark through to publication, Applicant
has committed fraud on the Office in a variety of ways that mandate that the approval of the
mark for registration be rescinded and this Opposition be sustained.

1. First Example of Fraud on the Office —
Eraudulent Reference fo Prior Registrations
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18. On February 2, 2011, Applicant submitted a Response to Office Action containing the
statement that the Mark had become distinctive .of the goods provided by Applicant under
Section 2(f) of the Trademark Act and as a result, the Mark was entitled to be registered even if it
was primarily merely a surname. See the Response to Office Action attached as EXFHIBIT 4 (the
“Response”).

19.  Inthe Response, Applicant argues that the Mark had become distinctive of its goods as
evidenced by its ownership on the Principal Register of the same mark for related goods or
services in CINTRON ENERGY EHHANCER (Reg. No. 3600401} and CINTRON 21 (Reg. No.
3410949} (collectively, the “Current Registrations”). See Exh. 4 at 4,

20.  Neither of the Current Registrations are for the mark “CINTRON? as an independent and
single word or in a similar stylized font and, therefore, neither of the Current Registrations are
for the same mark as described in the Application.

| 21, Applicant has committed fraud vpon the Office by stating that the marks covered by the
Current Registrations are for the same mark described in the Application,

2. Second Example of Fraud on the Office — Fraudulent Claim
Regarding Length of Use

22. In the Response, Applicant states that “The mark has become distinctive of the
goods/services through the applicant’s substantially exclusive and continuous use in commerce

that the U.S. Congress may lawfully regulate for at least the five years immediately before the

date _of this statement.” (emphasis added). See EXHIBIT 5, which includes a part of the

Response with the aforementioned statement highlighted.
23.  Applicant has also provided a deliberately confusing and inconsistent statement within

the Response, where it states that “the application [sic] has been in continuous and exclusive use

2075658 4



in commerce for at least since the origin of the company in 2006, which is now substantially
five years ago.” (emphasis added). See Response at Page 6.

24.  Applicant was first organized in the State of Delaware on May 16, 2006.

25.  The date of the first use of the Mark, as stated in the Application, is August 1, 2006 with
respect to goods in Class 032 and May 2007 with respect to goods in class 030.

20. Since the Response was dated February 2, 2011, Applicant has committed fraud upon the
Office by stating in the Response that the Mark had become distinctive of its goods through the

Applicant’s substantially exclusive and continuous use in commerce that the U.S. Congress may

lawfully regulate for at least the five years immediately before February 2, 2011.

3. Third Example of Fraud on the Office — Fraudulent Claim
As to Worldwide Ownership of the Mark

27.  Applicant is not the worldwide owner of the CINTRON trademark as Applicant is not the
first user of the CINTRON brand in association with beverage products in all countries outside
of the United States.

28.  Any statement made by Applicant in the Application or materials in support of the
Application that indicates that Applicant is the sole owner of the “Cintron” brand throughout the
world is false and constitutes fraud upon the Office.

D. Inability to Rely on Section 2(f) Acquired Distinctiveness

29.  Neither the Office nor Applicant can rely on Applicant’s false statement to the Office tllat
Applicant engaged in substantially exclusive and continuous use of the Mark in commerce that
the U.S. Congress may lawfully regulate for at least five years.

30.  Opposer is currently seeking the cancellation of the Current Registrations within their
first five (5) years of registration in the Lawsuit and, therefore, Applicant’s ability to rely én the

continued registration of the Current Registrations is in doubt.
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31.  Applicant’s statement that “the application [sic]| has been in continuous and exclusive use
in commerce for at least since the origin of the company in 2006, which is now substantially five
years ago,” is deceptive, confusing, legally meaningless and insufficient to support a claim of
acquired distinctiveness under Section 2(f) of the Trademark Act.

32.  Additionally, Applicant’s self serving affidavit from Richard Wyatt and pictures of
'Cintro..n advertising do not meet Applicant’s burden for proving acquired distinctiveness of the
CINTRON mark by a fair preponderance of the evidence showing an association between the
CINTRON mark and Applicant in the minds of a substantial number of the relevant scgment of
the conspming public.

33. Opposer believes that Applicant is currently and will be unable to show by a fair
preponderance of the evidence that a substantial number of the relevant segment of the
consuming public recognize an association between the CINTRON mark and Applicant.

NOW, THEREFORE, Opposer requests that this Opposition be sustained and that

Application Serial No. 77/807,946 be refused registration.
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Respectfully submitted,

VEDOZI, INC.,,
a Maryland corporation

By:/1db/

Jeremy D. Bisdorf

Peter M, Falkenstein

Joan H. Lowenstein
Lawrence R. Jordan
JAFFE, RAITT, HEUER & WEISS, P.C.
201 8. Main St., Ste. 300
Ann Arbor, MI 48104-2176
Tel.: (734) 222-4776

Fax: (734) 222-4769
jbisdorfi@jaffelaw.com
trademark@)jaffelaw.com

Counsel for Opposer

Date: September 9, 2011
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CINTRON BEVERAGE GROUP LLC DISTRIBUTION AGREEMENT
Preamble

This Distribution Agreement ("Agreement”) entered into as of the 2:‘_{'_ day of Much .
2008 between Cintron Beverage Group LLC, a Delaware Limited Liability Company, wlth its
principal place of business at 7400 Brewster Avenue, Philadelphia, Pennsylvania, 19153
(hereinafter "Supplier”) and Vedozi, Inc.(dba VEDOZI Limited), a Maryland corporation in
Natick, Massachusetts U.S.A with its principal place of business at Lakewood Office Park,
220 North Main Street, Suite 102, Natick MA 01780 USA, (hereinafter Distributor).

Recital

Whereas, Suppller is in the business of developing, marketing, selling and promoting certain
energy drink products Including the Product {as hereinafter defined):

Whereas, Distributor is in the business of distributing beverages to customers and has the
facilities, personnel, and expertise necessary to successfully market the Product in the
Territory (as hereinafier defined); and

Whereas, Distributor wishes to obtain, and Supplier is willing to grant Distributor, an
exclusive right to distribute the Product, directly and through affiliates and subdistributors, to
retail customers for purposes of resale in the Territory.

Now Therefore, In consideration of the foregoing premises and the mutual representations
and agreements set forth herein, and other good and valuable consideration, the receipt and
adequacy of which are hereby acknowledged, Supplier and Distributor, intending to be legally
bound, hereby agree as follows:

1. Definitions: for purpose of this Agreement, the following terms shall have the
respective meanings indicated below:

1.1 Product: Cintron products, each as defined in Exhibif A attached hereto collectively,
shall be referred to herein as the “Product” or "Products”). Any other beverages sold
or marketed by Supplier that Supplier wishes to introduce In the Territory shall be
offered to Distributor and if accepted shall be deemed Products under this Agreement.

1.2 Quota: as set forth in Exhibit B attached hereto, consisting of an lnitial Stocking Order,
which has already been ordered. Distributor shall not be liable to Supplier for any

damages as a result of any failure to meet a targeted quota, but such failure shall give
Supplier rights as set forth in Section 12.2.

1.3  Territory: as set forth in Exhibit C attached hereto,

1.4  Affiliate: An Affiliate of a party shall mean any entily owned or confrolled by, owning
or controlling, or under common ownership or control with, such party.

14



2.1

2.2

2.3

24

Grant of Distribution Right

Subject to the terms and conditions of this Agreement, Supplier hereby grants to
Distributor, and Distributor hereby accepts from Supplier, a nontransferable (except as
provided in Section 14) exclusive right to distribute the Products to customers located

in the Territory.

Supplier shall be free to sell or distribute Products in the Territory to any or all of the
following which Distributor fails to effectively service, provided Supplier first gives
Distributor notice of such failure, specifying the class, channel, geographic segment or
chaln Distributor has failed to service, and Distributor does not cure such failure within
ninety (90) days of such notice :

a) in any class or channel of frade, including but not limited to grocery, mass
market, drug, convenience/gas, club stores, heaith clubs;

b) in any significant, definable, geographic segment of the Territory,

c) in any chain consisting of twenty (20) or more stores (whether within or without
the territory)

Supplier shall be free to sell or distribute Products in the Territory not carrled by the
Distributor by Distributor's own decision. Supplier may also sell or distribute Products
through aiternate channels of distribution Alternate channels of distribution include,
but are not limited to , Internet sales, sales to franchised locations, and any other
channels of distribution Supplier defines in its sole discretion,

Distributor may appoint sub-distributors in furtherance of its obligations under this
Agreement to service the Territory encompassed by this Agreement. Distributor may
use any Affiliate of Distributor as a subdistributor, Any other such appointments shall
be subject to prior written approval by Supplier (to be approved or disapproved in
Supplier's reasonable discretion).

In the event this Agreement is terminated, any and all sub-distributor agreements shail
be automatically terminated. The Distributor agrees fo indemnify and hold harmless
Supplier against any and all damages and costs, including attorneys’ fees and ail
other expenses incidental thereto, incurred as a result of any claim{s) asserted by any
of the Distributors’ sub-distribuiors other than by reason of Supplier's wrongful
conduct. In the event that any subdistributor engages in conduct which would
constitute a material breach of this Agreement if engaged in by Distributor, Supplier
may notify the Distributor of such conduct and it shall be the obligation of the
Distributor (i) to give the subdistributor notice thereof and such opportunity to cure (if
any) as Distributor would have under this Agreement if it engaged in such conduct and
(il) if tawful, to terminate the sub-distributor if such conduct is not timely cured or if the
conduct is not subject to cure and to use its reasonable efforts to minimize any
disruption of service of the retail accounts being serviced by said sub-distributor.

Obligations of Distributor




3.1

3.2
3.3
3.4

3.5

3.6

3.7

3.8

3.9

4,

Distribution fo customers: Distributor shall use its best reasonable efforts to
distribute the Product to customers throughout the Territory

Minimum commitments: In each annual period, Distributor shall order from Supplier
and pay for an amount of Product equal to or in excess of the Quota set forth in

Exhibit B.

Promotional efforts: Distributor shall aggressively sell, promote and merchandise the
Product to customers in the Territory, and shall adhere to the Supplier's promoticnal
guidelines and practices, as updated from time to time by Supplier.

Supplier_assistance: Supplier may assist Distributor with the marketing of Product
within the Territory and will use Iits reasonable efforts to honor reasonable requests for

promotional support.

Distributor_service: Distributor shall use its reasonable efforts to properly and
effectively service all customers within the Territory.

Repoits: Distributor shall deliver to Supplier no later than 10 days after the end of
each month during the term of this Agreement a written report showing the following

for the preceding month:

a). monthly depletions of Product by case for each item

b). year to date sales of Product in cases for each item

¢). number and identity (including purchaser's name, address, telephone number,
and contact) of active accounts purchasing the Product

d).  monthly ending inventory

Distributor inventory: Distributor agrees to maintain adequate inventory of Product to
meet demand, except that Distributor will not be held accountable for shortages

caused by Supplier.

Distributor Forecasts: Distributor agrees to dsliver to Supplier written non-binding
purchase forecasts for each calendar year that this agreament is in force and effect.
Such forecasts shall be delivered by December 1 in the calendar year preceding the
forecast year, and will provide monthly Product case volume estimates for each item,
and shall be updated on a quarierly basis. Distributor will use its reasonable efforts to
anticipate increased volume requirements, and communicate said requirements to
Suppller on a timely basis.

Inventory management: Distributor agrees to properly manage inventory age and
storage conditions, maintaining FIFO processes in its warehouses, and proactively
managing warehouse conditions to avoid excessive heat and light exposure.
Additionally, Distributor agrees to use its reasonable efforis to monitor and manage its
customer's retail trade inventory to ensure that customers and consumers are

provided quality products for purchase.

Order Procedure




4.1

4.2

4.3

4.4

4.5

5.1

5.2

Orders: All orders for Product requested by Distributor shall be in writing and received
by Supplier at least seven (7) days prior to the requested ship date.

Supplier_acceptance: All orders for Product by Distributor shall be subject to
acceptance by Supplier and shall not be binding upon Supplier until the earlier of
written confirmation or shipment, and In the case of acceptance by shipment, only as
to the portion of the order actually shipped. Notwithstanding the foregoing, and so
long as Distributor is not in breach of this Agreement or any other agreement with
Supplier, Supplier shall accept all orders of Distributor except in a case of shoriage of
Product, in which event Supplier shall allocate such Product In a fair and equitable
manner among its distributors. For purposes of determining whether Distributor has
met any Quota, it shall be credited with having purchased any quantities ordered hy
Distributor and not accepted and shipped by Supplier.

Controlling terms: The terms and conditions of this Agreement shall apply to each
order accepted or shipped by Supplier hereunder. Any terms or conditions appearing
on the face or reverse side of any purchase order, acknowledgement or confirmation
that are different from or in addition to the terms hersof hereunder shall not be binding
on the parties, unless signed and returned by the party to whom such shipment was
sent.

Supplier confirmation: Supplier reserves the right to cancel or suspend any orders
placed by Distributor and accepted by Supplier, or refuse or delay shipment thereof, if
Distributor fails (1) to make any payment as provided hersin; (2) to meet credit or
financial requirements reasonably established by Supplier from time to time; or (3) to
otherwise comply with the terms and conditions of this Agreement.

Distributor cancellation: once an order has heen accepted by Supplier, it may not be
cancelled by Distributor unless (1) Supplier has failed to ship the order, or any portion
thereof, within fourteen (14) days of the confirmed shipping date of such order; and (2)
Distributor provides written notice of such cancellation, and Supplier acknowledges

such cancellation in writing.

Price and Payment

Prices to Distributor: the price payable by Distributor for the Product shall be as set
forth on Exhibit D attached hereto, or as otherwise established by Supplier from time
to time, in the Supplier's sole discretion.

The initial prices to be paid by Distributor for the Product are set forth on Exhibit D
annexed hereto.

Payment: Distributor shall pay for Product within thirty (30) days after the date of
delivery of Product. At Suppliers option, shipments may be made on Supplier's credit
terms generally in effect at the time an order is accepted. Furthermors, Supplier
reserves the right to vary, change or limit the amount or duration of credit to be
allowed to Distributor and its distributors generally, or if Distributor is past due in its
payment for Product. Dlistributor shall pay a late fee of 1.5% per month compounded
for any late payments and shall pay a costs of collection, including attorney's fees.
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5.3

8.0
6.1

8.1

Freight: Supplier shali pay freight charges for all full truckload orders shipped to
Distributor's specified location within the USA. Distributor will pay freight for
shipments that are not a full fruckload. Distributor may, at any time, elect to pick up
Product orders at Supplier's warehouse.

Warranty

If any governmental agency determines that any Products are (1) not fit for human
consumption, are contaminated in excess of acceptable levels, (2) constitute a human
health hazard, or (3) are otherwise not saleable, or otherwise recommends their recall,
or if Supplier determines that Products are (a) not saleable or (b) for any reason,
should be recailed, Supplier shall repurchase the Products from Distributor at the
Delivered Price, plus all handiing, distribution and shipping costs incurred by the
Distributor In retrieving, transporting , reclaiming and destroying or otherwise disposing
of Products subject to such determination or recall.

Confidential Information

During the course of performance of this Agreement, each party may disclose certain
confidential information, which confidential information includes, but is not limited to
information pertaining fo Supplier's and Distributor's financial affairs, business
systems, marketing strategies, trade secrets, products, designs, flavors, equipment,
manufacturing process, technology and other technical and commercial information
("Confidential Information”) to the other party solely to permit the other party to
perform its obligations under this Agreement. Each party shall use its reasonable
efforts, not less than those used to protect its own confidential information, to maintaln
the secrecy of all such Confidential information, Neither parly shall use, disclose, or
otherwise exploit any Confidential Information of the other for any purpose not
specifically authorized by such other party in this Agreement. All files, lists, records,
documents, drawings, marketing and advertising campaigns that incorporate or refer
to any Confidential Information shall be returned or destroyed by the receiving party
promptly upon termination of this Agreement. Confidential Information shall only be
disclosed to those employees of the receiving party that need such Information to
effectively perform such party’s obligations under this Agreement.

Indemnification and Insurance

Supplier shall indemnify and hold Distributor harmiess from and agalnst any and all
Losses arising out of, resulting from or otherwise connected with any allegation of (1)
the defective manufacture, bottling or packaging of Products, (2) any negligent act,
misfeasance or nonfeasance by Supplier; (3) any breach by Supplier of the
agreements, representations and warranties contained in this Agreement; (4) any
wrongful or misleading claim, advertising or representation by Supplier or by any agent
or representative of Supplier regarding the Products; (5) any claim or actlon by a Third
Party with respect to Distributor’s use of the Trademarks or other materiai which
Supplier uses or claims to own; (6) any Third Party that such person or entity has any

NC



8.2

8.3

8.4

10.

10.1

10.2

e T

right, claim or color of right granted or ailowed by Supplier to purchase, sell, market or
disiribute Products in Territory; and (7) Supplier's fallure to comply with any other
provisions of this Agreement. At the request of Distributor, Supplier will defend any of
the foregoing claims, suits, actions or proceedings by any Third Party against
Distributor.

Supplier shall obtain and maintain, and will continue to maintain at ail times during the
term of this Agreement, at its own expense, comprehensive general liability and
product liabflily insurance. Supplier at its own expense shall add Distributor as an
additional insured to such insurance policies.

Distributor shall indemnify and hold Supplier harmless from and against any and all
Losses arising out of, resulting from or otherwise connected with any allegation of (1)
the negligent handiing or delivery of Products; (2) any negligent act, misfeasance or
nonfeasance by Distributor; (3) any breach by Distributor of the covenants,
representations and warranties contained in this Agreement; (4) any wrongful or
misleading claim, advertising or representation by Distribufor or by any agent or
representative of Distributor regarding the Products; or (5) Disfributor's failure to
comply with any other provisions of this Agreement. At the request of Supplier,
Distributor will defend any of the foregoing claims, suits, actions or proceedings by any
Third Party against Supplier.

Distributor shall obtain and maintain, and will continue to maintain at all times during
the term of this Agreemsnt, at its own expense, comprehensive general liability and
product liability insurance, in an amount not less than $1,000,000 per occurrence and
$2,000,000 in the aggregate, with at least $5 million excess liability coverage, which
limits shall be increased from time to time upon Supplier's reasonable demand.
Distributor shall provide Supplier with a certificate of insurance.

Transshipment: Distributor shall not directly or indirectly sell or distribute the Product
outside of the Territory described in Exhibit C without the prior written permission of

Supplier.

Trademarks

All trademarks, trade dress, copyright and goodwill as they relate to the Product,
packaging, image, merchandising and advertising materials (the ‘Intellectual
Property") remain the sole and exclusive property of the Supplier, The Supplier grants
the Distributor the right, during the term of this Agresment, to use the Intellectual
Property and Product image to promote the goodwill and sale of the Products in the
Territory. Al proposed marketing materials Distributor intends to use shali be
submitted by Distributor to Supplier for written approval in advance of any use.

Supplier represents and warrants that it is the owner of the Intellectual Property, that it
has and will have the right to license the Intellectual Property to Distributor throughout
the term of this Agreement, and that Distributor’'s use of the Intellectual Property will
not Infringe or violate the rights of any third party.



11.

Term: This Agreement shall commence as of the Effective Date and shall remain in

force until terminated pursuant to section 12 of this Agreement.

12,

12.1

12.2

12,3

12.4

Termination

This Agreement may be terminated as follows:

By the Suppiler in the event of:

a) the liquidation or dissolution or notice thereof of the Distributor's usual
business;

b) an assignment by the Distributor for the benefit of creditors;

c) the filing of a voluntary or involuntary petition under the provisions of the United
States Bankruptey Code or the appointment of a receiver for the property of the
Distributar, the filing of which remains uncontested and undischarged by the
Distributor at the end of sixty (60) days after such filing;

Supplier may terminate this Agreement for cause in the event of (i) the occurrence of
any of the events set forth in Section 12.1 above, (i) a material breach by Distributor
of any provisions of this Agreement which Is not cured as provided below, or (iii) in the
event that Distributor fails to purchase any Product for a period of ninety (90)
consecutive days, which is not cured as provided below. Supplier shall provide
Distributor with written notice, which notice shall (i) specify in detail the nature of such
cause for termination and (il) provide the Distributor an opportunity to cure such
breach within ninety (80) days of Distributor's recefpt of such written notice, except in
the event of a failure to pay for Products when due, in which case the cure period shall
be ten (10) days. If Distributor cures the breach or failure within such period, the
Agreement shall not be terminated. If such breach is of a nature that it cannot
reasonably be cured within ninety (90) days after receipt of such notice by Distributor,
the Supplier may terminate this Agreement only if the Distributor falls either: (a) to
commence to cure such breach within ninety (90) day period and thereatter to proceed
diligently to cure such breach; or (b) if such breach is of a nature that it cannot be
reasonably cured, to establish reasonable procedures to prevent recurrence.

Distributor may terminate this Agreement for cause in the event of a material breach
by Supplier of any provision of this Agreement. Distributor shall provide Supplier with
written nofice, which notice shall (i) specify in detail the nature of such cause for
termination and (i) provide the Supplier an opportunity to cure such breach within
thirty (30) days of Supplier's receipt of such written notice. I Supplier cures the
breach or failure within such period, the Agreement shall not be terminated. If such
breach Is of a hature that it cannof reasonably be cured within thirty (30) days after
receipt of such notice by Supptier, the Distributor may terminate this Agreement only if
the Supplier fails elther: (a) to commence to cure such breach within such thirty (30)
day period and thereafter to proceed diligently to cure such breach; or (b) if such
breach is of a nature that it cannot be reasonably cured, fo establish reasonable

procedures to prevent recurrence,

Supplier may not terminate this Agreement without cause.




12.5

12.6

13.

14.

Distributor may terminate this Agreement without cause, in its sole and absolute
discretion, at any time upon 120 days’ advance written notice to Supplier.

Consequences_of termination: Upon termination of this Agreement, Distributor may
continue to sell its remaining inventory of Product until such inventory has been
disposed of. Termination shall not terminate Distributor's obligation to pay Supplier for
all Product previously shipped or charged by Supplier, or ordered by Distributor, or
Supplier's obligation to pay co-op or other promotional funds to Distribulor. In no
event shall either party hereto have any obligation or liabllity for incldental, special or

.consaquential damages arising out or in connection with this Agreement. -

Modiflcations, Amendments, and Waivers: This agreement may not be modified
or amended, including by custom, usage of trade, or course of dealing, except by an
instrument in writing signed by both of the parties hereto. Performance of any
obligation required of a party hereunder may be waived only by a written waiver signed
by the other party, which walver shall be effective only with respect to the specific
obligation described therein. The waiver by either party herefo of a breach of any
obligation of the other shall not operate or be construed as a walver of any
subsequent breach of the same provision or any other provision of this Agreement.

Assignment : Supplier's grant of distribution righis hereunder is based upon
its trust and confidence in the Distributor and the current owners of the Distributor.
The Distributor's rights and/or obligations under this Agreement may not be
transferred or assigned In any manner, voluntary or involuntary, to any other person or
entity, without the written consent of the Supplier. For purposes of this provision, a
transfer or assignment shall include, but not be limited to the following: (a) gift; (b)
merger of Distributor with any other entity; and (c) sale, giit, transfer or issuance of
more than 25% of the equity ownership or stock of Distributor to any person, persons
or entities other than the current owners or their direct family. Supplier will not
unreasonably withhold such consent if Distributor timely provides Supplier with all
information it reasonably requires and determines that such transfer or assignment will
not significantly impair Supplier rights or opportunities hereunder nor put Supplier at
risk in any of its other business dealings.

Supplier shall have the unconditional right to assign this Agreement to any individual
or entity.

15. Force Majeure: The performance of Supplier and Distributor of their respective

16,

obligations under this Agreement shall be excused to the extent it is substantially
prevented by reason of any act of God, acts of government, sfrike, lock-out or other
industrial or transportation disturbance, terrorism, fire, flood, lack of material, law,
regulation or ordinance, war or war conditions, any failure by Distributor to perform on
account of the failure of Supplier to supply Distributor with products, or by reason of
any other matter beyond such party's reasonable control and under such
circumstances, then such performance shall be deemed suspended during the
continuation of such circumstances and for a reasonable time thereafter,

Notices: Uniess ofherwise specifically provided, all notices required or permitted by
this Agreement shall be in writing and may be delivered personally, or may be sent by



17.

18.

19.

overnight courier or certified mail, return receipt requested, to the following addresses,
unless the parties are subsequently notified of any change of address,

If to the Suppller:

Cintron Beverage Group, LLC
7400 Brewster Avenue
Philadelphia, PA 19153

With a copy to:

If to the Distributor: \[£ Doz Liveted 4 (02
2720 Mok Mam SM&J",

With a copy to. Madtzle 124 01740 0¥

Any notice shall be deemed to have been received as follows: (1) by personal dslivery,
upon receipt; (2) by overnight delivery at the close of business on the first business
day after dispatch; (3) by certified mail, five {5) business days after delivery to the U.S.
postal authorities by the party serving notice.

Governing Law: The validity and interpretation of this Agreement shall be
governed by and construed and enforced in accordance with the laws of the
Commonwealth of Pennsyivania.

Any action arising out of or relating to this Agreement shall be litigated only In federal
or state court in Philadelphla, Pennsylvania.

Authority: Each party has all requisite corporate power and authority to enter into
this Agreement. This Agreement has been duly and validly executed and delivered by
the parties and constitutes a legal, valid and binding agreement of the patrties,
enforceable in accordance with its terms.

Entire Agreement:
This Agreement constitutes the entire understanding and contract betwaen the parties

and supersedes and all prior and contemporaneous, oral or written representations,
communication, understandings, and agreements between fhe parties with respect to
the subject matter hereof. The parties acknowledge and agree that neither of the
parties is entering into this Agreement on the basis of any representations or promises
not expressly contained herein.




Cintron Beverage Group, LLC (Supplier)

By:

Title:

Vedozl Limited (Distributor)

By: \_l“’("/ 'E d:{{rcw*
Title: Presrolent auwd CED
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EXHIBIT A

Product

The following products shall be provided to Distributor by Supplier:

Cintron non-priced teas, all sizes, all flavors
Cintron energy drinks, all sizes, all flavors
Cintron non-priced fruit drinks, all sizes, all flavors

Cintron, all sizes, variety pack

Cintron future labeled products

11



EXHIBIT B
Quota

Initial Stocking Order:

Distributor shall not be liable to Supplier for any damages as a result of any failure to
meet a Quota, but such failure shall give Supplier rights as set forth in Section 12.2.

Cooperative Spending: Where legal, Supplier and Distributor each agree to
contribute matching funds for media, visi-coolers, cold drink equipment, glide racks,
truck decals, and other merchandizing materials In amounts to be mutually agreed
upon annually. All equipment purchased with such funds shall be the properiy of
Distributor, but Distributor shall remove the Trademarks from such equipment
reasonably promptly after termination of this Agreement.

Where legal, Supplier and Distributor agree to contribute matching funds, in amounts
to be mutually agreed upon annually, to be paid on a 50/50 cooperative basis from
time to time as offered and designated by Supplier and accepted by Distributor for
market support programs such as:

a. chain authorizations, including free fill allowances and slotting
b. in store sampling and couponing

c. Distributor sales incentives

d. sponsorships within the Territory

e. price promotions

12



EXHIBIT C

Territory

®
1.) Distributors territory will be the Federal Republic of Nigeria, West Africa.

& pt}v\lg(-'d of  Cowlk .I-Prﬂcw

©  Ugada  AgD




EXHIBIT D

Prices
Item Pack Size Price/Case
Cintron non-priced energy drinks, 24 x 160z $24.00
Cintron non-priced teas, 24 x 23.5 oz $13.50
Cintron non-priced fruit drinks, 24 x 23.5 0z $ 14.50
Cintron, - (Any additional Pkgs.) $

All prices are FOB delivered Distributor warshouse and are subject to change by written
notice to Distributor. Al prices are for full truckload quantities per destination, ltems may
be mixed within each truckload.

14



EXHIBIT 2




To:

Subject:
Sent:

Sent

Attachments:

As:

Cintron Beverage Group, LLC (1axenfeld@mmw1 com)

U.S. TRADEMARK APPLICATION NO. 77807946 CINTRON -N/A

© 11/23/2009 3:25:37 PM
- ECOMI111@USPTO.GOV

Attachment - 1
Attachment - 2
Attachment -3
- Attachment - 4
~ Attachment - 5
. -Attachment -
} ___f_':f-Attachment 7
" Attachment - 8
'-Attachment N
Attachment - 10 - =

. Aftachment - 11 :

- Aitachment - 12

. _Attachment 13

‘Attachment - 14

" Attachment - 15

 Aitachment - 16

SERIAL NO:

77/807946

MARK: CINTRON

CORRESPONDENT ADDRESS:
ROBERT R. AXENFELD

APPLICANT:

CORRESPONDENT’S REFERENCE/DOCKET

NO:

CORRESPONDENT E-MAIL ADDRESS:

MONTGOMERY, MCCRACKEN, WALKER &
RHOADS,

123 S BROAD ST FL 24

PHILADELPHIA, PA 19109-1099

N/A

Cintron Beverage Group, LLC

raxenfeld@mmwr.com

UNITED STATES PATENT AND TRADEMARK OFFICE

*77807946%*

RESPOND TO THIS ACTION:
http:/Avww.uspto.goviteas/eTEASpageD. hitm

GENERAL TRADEMARK INFORMATION:
hitp://www,uspto.gcov/main/trademarks.htm




OFFICE ACTION

TO AVOID ABANDONMENT, THE OFFICE MUST RECEIVE A PROPER RESPONSE TO THIS
OFFICE ACTION WITHIN 6 MONTHS OF THE ISSUE/MAILING DATE.

ISSUE/MAILING DATE: 11/23/2009

The referenced application has been reviewed by the assigned trademark examining attorney. Applicant
must respond timely and completely to the issue(s) below. 15 U.S.C. §1062(b); 37 C.E.R. §§2.62(a),
2.65(a); TMEP §§711, 718.03.

SEARCH OF OFFICE’S DATABASE OF MARKS

The trademark examining attorney has searched the Office’s database of registered and pending marks
and has found no conflicting marks that would bar registration under Trademark Act Section 2(d). TMEP
§704.02; see 15 U.S.C. §1052(d).

SECTION 2(e)(4) REFUSAL — PRIMARILY MERELY A SURNAME

Regisiration is refused because the applied-for mark is primarily merely a swname. Trademark Act Section
2(e)(4), 15 U.S.C. §1052(e)(4); sece TMEP §1211. The primary significance of the mark to the purchasing
public determines whether a term is primarily merely a surname. [n re Efablissements Darty et Fils, 759
F.2d 15, 17-18, 225 USPQ 652, 653 (Fed. Cir. 1985); In re Kahan & Weisz Jewelry Mfg. Corp., 508 F.2d
831, 832, 184 USPQ 421, 422 (C.C.P.A. 1975); see TMEP §§1211, 1211,01.

Please see the attached evidence from 411.com, establishing the surname significance of the surname
Cintron. This evidence shows the applied-for mark appearing substantially in excess of 300 times as a
surname in a nationwide telephone directory of names.

A mark deemed primarily merely a surname may be registered on the Principal Register under Trademark
Act Section 2(f) by satisfying one of the following: '

(1) Submit a claim of ownership of one or more prior registrations on the Principal
Register for a mark that is the same as the mark in the application and for the same or related
goods and/or services. 37 C.F.R. §2.41(b); TMEP §§1212, 1212.04. The following wording is
suggested: “The mark has become distinctive under Section 2(f) of the goods or services
as evidenced by ownership of U.S. Registration No(s). [indicate] on the Principal Register
for the same mark for the same or related goods and/or services.” TMEP §1212.04(¢).;

(2) Submit the following statement, veritied with an affidavit or signed declaration
under 37 C.F.R. §§2.20, 2.33: “The mark has become distinétive of the goods and/or
services through applicant’s substantially exclusive and continuous use in commerce for
at least the five years immediately before the date of this statement.” 37 C.F.R. §2.41(b);
TMEP §1212.05(d).; or

(3) Submit actual evidence of acquired distinctiveness. 37 C.F.R. §2.41(a); TMEP
§1212.06. Such evidence may include the following: examples of advertising and
promotional materials that specifically promote the applied-for mark as a trademark and/or
service mark in the United States; dollar figures for advertising devoted to such promotion;



dealer and consumer statements of recognition of the applied-for mark as a irademark and/or
service mark; and any other evidence that establishes recognition of the applied-for mark as a
source-identifier for the goods and/or services. See In re Ideal Indus., Inc., 508 F.2d 1336, 184
USPQ 487 (C.C.P.A. 1975); In re Instant Transactions Corp. of Am., 201 USPQ 957 (TTAB
1979); TMEP §§1212.06 et seq.

Trademark Act Section 2(f), 15 U.S.C. §1052(f); see 37 C.F.R. §2.41; TMEP §§1211, 1212.

If applicant cannot satisfy one of the above, applicant can amend the application to seek registration on the
Supplemental Register. Trademark Act Section 23, 15 U.S.C. §1091; see 37 C.F R. §§2.47, 2.75(a).

CLAIM OF OWNERSHIP OF REGISTRATIONS

If applicant is the owner of U.S. Registration Nos. 3600401 and 3410949, then applicant must submit a
claim of ownership. See 37 C.F.R, §2.36; TMEP §812. The following standard format is suggested:

Applicant is the owner of U.S, Registration Nos. 3600401 and 3410949.

If applicant has questions about its application or this Office action, please contact the assigned trademark
examining attorney at the telephone number below.

Mark T. Mullen/
Examining Attorney
Law Office 111
phone (571) 272-9201
fax (571) 273-9111

RESPOND TO THIS ACTION: Applicant should file a response to this Office action online using the
form at http://www uspto.gov/teas/eTEASpageD>.htm, waiting 48-72 hours if applicant received
notification of the Office action via e-mail. For fechnical assistance with the form, please e-mail
TEAS@uspto.gov. For questions about the Office action itself, please contact the assigned examining
attorncy. Do not respond to this Office action by e-mail; the USPTO does not accept e-mailed
responses,

If responding by paper mail, please include the following information: the application serial number, the
mark, the filing date and the name, title/position, telephone number and e-mail address of the person
signing the response. Please use the following address: Commissioner for Trademarks, P.O. Box 1451,
Alexandria, VA 22313-1451.

STATUS CHECK: Check the status of the application at least once every six months from the initial
filing date using the USPTO Trademark Applications and Registrations Retrieval (TARR) online system
at http;//tarr.uspto.gov. When conducting an online status check, print and maintain a copy of the



complete TARR screen. If the status of your application has not changed for more than six months, please
contact the assigned examining attorney.



Print: Nov 23, 2009 78928691

DESIGN MARK

Serial Number
780828601

Status
REGISTERED

Word Mark
CINTRON ENERGY ENHANCER

Standard Character Mark

Yes

Registration Number
3600401

Date Registered
20008/03/31

Type of Mark
TRADEMARK

Register
PRINCIPAIL

Mark Drawing Gode
(4) STANDARD CHARACTER MARK

Owner
Cintron Baverage Group, LLC LIMITED LIABILITY COMPANY DELAWARE 7400
Brewster Avenue Philadelphia PENNSYLVANIA 19153

Goods/Services

Class Status -- ACTIVE. IC 032. US 045 046 048, G & 8: Energy
drinks; Sports drinks. First Use: 2006/08/01, TFirst Use In Commerce:
2006/08/01.

Disclaimer Statement
NO CLAIM IS MADE TO THE EXCLUSIVE RIGHT TO USE "ENERGY ENHANCER" APART
FROM THE MARK AS SHOWN.

Filing Date
2006/07/13

Examining Attorney
KAUFMAN, LAURIE

Attorney of Record
Jeffrey zucker

A-



Cintron Energy Enhancer



Print: Nov 23, 2009 78851145

DESIGN MARK

Serial Number
78051185

Status
REGISTERED

Word Mark
GCINTRON 21

Standard Character Mark

Yes

Registration Number
3410948

Date Registered
2008/04/08

Type of Mark
TRADEMARK

Register
PRINCIPAL

Mark Drawing Code
(4} STANDARD CHARACTER MARK

Owner
Cintron Bevarage Group, LLC LIMITED LIABILITY COMPANY DELAWARE 7400
Brewster Avenue Philadelphia PENNSYLVANIA 19153

Goods/Services

Class Status -- ACTIVE. IC 032. U8 045 046 048. G & 3: Energy
drinks; Sports drinks. First Use: 2006/08/01. First Use In Commerce:
2006/08/01.

Filing Date
2006/08/14

Examining Attorney
WEBSTER, MICHAEL

Attorney of Record
Jaffrey 2ucker
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To: Cmtron ‘Beverage Group, LLC (raxenfeld@mmwr. com)

Subject: =~ U.S. TRADEMARK APPLICATION NO. 77807946 - CINTRON - N/A
Sent: 11/23/2009 3:25:46 PM

Sent As:. '__ECOMIII@USPTO.GOV

Attachments: |

IMPORTANT NOTICE REGARDING YOUR TRADEMARK
APPLICATION

Your trademark application (Serial No. 77807946) has been reviewed. The
examining attorney assigned by the United States Patent and Trademark Office
(“USPTO”) has written a letter (an “Office action”) on 11/23/2009 to which you
must respond (unless the Office letter specifically states that no response is required).
Please follow these steps:

1. Read the Office letter by clicking on this link
http://tmportal.uspto.gov/external/portal/tow?DDA=Y &serial number=77807946&doc_type=OOA&
OR go to http://ftmportal.uspto.gov/external/portal/tow and enter your serial number to access the
Office letter. If you have difficulty accessing the Office letter, contact TDR@uspto.gov.

PLEASE NOTE: The Office lctter may not be immediately available but will be viewable within 24
hours of this e-mail notification.

2. Contact the examining attorney who reviewed your application if you have any questions about the
content of the Office letter (contact information appears at the end thereof).

3. Respond within 6 months, calculated from 11/23/2009 (or sooner if specified in the Office letier), using
the Trademark Electronic Application System (TEAS) Response to Office Action form. If you have
difficulty using TEAS, contact TEAS@uspto.gov.

ALERT:

Failure to file any required response by the applicable deadline will resulf in the ABANDONMENT
(loss) of your application.

Do NOT hit “Reply” to this e-mail notification, or otherwise attempt to e-mail your response, as the
USPTO does NOT accept e-mailed responses.



To:
Subject:
Sent:
Sent As:

Attachments:

Cintron Beverage Group, LLC (raxenfelfd@.mmwr.com)

U.S. TRADEMARK APPLICATION NO, 77807946 - CINTRON - N/A

2/18/2010 11:15:49 AM
ECOM111@USPTO.GOV

Attac_hment -1
Attachment - 2
Attachment - 3

- Attachment - 4

Attachment - 5

Attachment - 6

Attachment - 7
Attachment - 8
Attachment - 9

Attachment - 10
Attachment - 11

Attachment - 12

Attachment - 13

Attachment - 14

Attachment - 15

Attachment - 16

Attachment - 17

Attachment - 18

-Attachment - 19

. Attachment - 20

Attachment - 21

UNITED STATES PATENT AND TRADEMARK OFFICE

SERIAL NO:

77/807946

MARK: CINTRON

CORRESPONDENT ADDRESS:
ROBERT R. AXENFELD

MONTGOMERY, MCCRACKEN, WALKER &

RHOADS,

123 S BROAD ST FL 24

PHILADELPHIA, PA 19109-1099

*77807946*

RESPOND TO THIS ACTION:
http://www.uspto.gov/teas/eTEASpageD.htm

GENERAL TRADEMARK INFORMATION:
http:/www.aspto.gov/main/trademarks.htim




APPLICANT: Cintron Beverage Group, LLC
CORRESPONDENT’S REFERENCE/DOCKET
NO:
N/A

CORRESPONDENT E-MAIL ADDRESS:
raxenfeld@mmwr.com

OFFICE ACTION

TO AVOID ABANDONMENT, THE OFFICE MUST RECEIVE A PROPER RESPONSE TO THIS
OFFICE ACTION WITHIN 6 MONTHS OF THE ISSUE/MAILING DATE.

ISSUE/MAILING DATE: 2/18/2010
THIS IS A FINAL ACTION,
This Office action is in response to applicant’s communication filed on January 19, 2010.

SECTION 2(¢)}(4) REFUSAL — PRIMARILY MERELY A SURNAME

The refusal under Trademark Act Section 2(e)(4) is now made FINAL for the reasons set forth below. See
15 U.S.C. §1052(e)(4); 37 C.F.R. §2.64(a).

Applicant initially contends the proposed mark CINTRON is a rare surname. The examining attorney
must respectfully disagree. The enclosed additional evidence from 411.com clearly indicates the surname
CINTRON appears in excess of 100 times in white pages phone books. Further, even if its assumed
CINTRON is a rare surname its primary and only significance is that of a surname. No other meaning for
the term exists in the application record. Although “CINTRON” appears to be a relatively rare surname, a
rare surname may be unregistrable under Trademark Act Section 2(e)(4) if its primary significance to
purchasers is that of a surname. E.g., In re Etablissements Darty et Fils, 759 F.2d 15, 225 USPQ 652
(Fed. Cir. 1985); In re Giger, 78 USPQ2d 1405 (TTAB 2006); see TMEP §1211.01(a)(v). There is no
minimum number of telephone directory listings needed to prove that a inark is primarily merely a
surname. See TMEP §1211.02(b)(i); see, e.g., In re Petrin Corp., 231 USPQ 902 (TTAB 1986). See
attachments.
There is no rule as to the kind or amount of evidence necessary to make out a prima facie showing that a
term is primarily merely a surname. This question must be resolved on a case-by-case basis. TMEP
§1211.02(a); see, e.g., In re Monotype Corp. PLC, 14 USPQ2d 1070 (TTAB 1989); In re Pohang Iron &
Steel Co., 230 USPQ 79 (TTAB 1986). The entire record is examined to determine the surname
significance of a term. The following are examples of evidence that is generally considered to be relevant:
telephone directory listings, excerpted articles from computerized research databases, evidence in the
record that the term is a surname, the manner of use on specimens, dictionary definitions of the term and
evidence from dictionaries showing no definition of the term. TMEP §1211.02(a).

Evidence that a word has no meaning or significance other than as a surname is relevant to determining
whether the word would be perceived as primarily merely a surname. See fn re Petrin Corp., 231 USPQ
902, 903 (TTAB 1986); TMEP §1211.02(b)(vi). The attached evidence from Onelook.com shows that the
word CINTRON does not appear in the dictionary/the atlas/the gazetteer. Thus, this word appears to have
no meaning or significance other than as a surname. In fact, the only definition that appears from an



Onelook.com search is that of a surname. The term CINTRON has no meaning in a foreign language, no
alternate dictionary meaning and only appears as a surname. The sole and only meaning for the term
CINTRON is that of a surname. See attachments.

Therefore, for the foregoing reasons, the refusal to register is maintained and made FINAL. Trademark
Act Section 2(e)(4).

SUPPLEMENTAL REGISTER

The applied-for mark has been refused registration on the Principal Register. Applicant may respond to
the refusal by submitting evidence and arguments in support of registration and/or by amending the
application to seek registration on the Supplemental Register. See 15 U.S.C. §1091; 37 C.F.R. §§2.47,
2.75(a); TMEP §§801.02(b), 816. Amending to the Supplemental Register does not preclude applicant
from submitting evidence and arguments against the refusal(s). TMEP §816.04.

OPTIONS

If applicant does not respond within six months of the date of issuance of this final Office action, the
application will be abandoned. 15 U.S.C. §1062(b); 37 C.F.R. §2.65(a). Applicant may respond to this
final Office action by:

(1) Submitting a response that fully satisfies all outstanding requirements, if feasible; and/or

(2) Filing an appeal to the Trademark Trial and Appeal Board, with an appeal fee of $100 per
class.

37 C.F.R. §§2.6(a)(18), 2.64(a); TBMP ch. 1200; TMEP §714.04.

In certain rare circumstances, a petition to the Director may be filed pursuvant to 37 C.F.R. §2.63(b)(2) to
review a final Office action that is limited to procedural issues. 37 C.F.R. §2.64(a), TMEP §714.04; see
37 C.F.R. §2.146(b); TBMP §1201.05; TMEP §1704 (explaining petitionable matters). The petition fee is
$100. 37 C.F.R. §2.6(a)(15).

If applicant has questions about its application or this Office action, please contact the assigned trademark
examining attorney at the telephone number below.

Mark T. Mullen/
Examining Aitorney
Law Office 111
phone (571) 272-9201
fax (571) 273-9111

RESPOND TO THIS ACTION: Applicant should file a response to this Office action enline using the
form at hitp://www.uspto.gov/tcas/eTEASpageD.htm, waiting 48-72 hours if applicant received




notification of the Office action via e-mail. For fechnical assistance with the form, please e-mail
TEAS@uspto.gov. For questions about the Office action itself, please confact the assigned examining
attorncy. Do not respond to this Office action by e-mail; the USPTO does not accept e-mailed
responses.

If responding by paper mail, please include the following information: the application serial number, the
mark, the filing date and the name, title/position, telephone number and e-mail address of the person
signing the response. Please use the following address: Commissioner for Trademarks, P.O. Box 1451,
Alexandria, VA 22313-1451,

STATUS CHECK: Check the status of the application at least once every six months from the initial
filing date using the USPTO Trademark Applications and Registrations Retrieval (TARR} online system
at http://tarr.uspto.gov. When conducting an online status check, print and maintain a copy of the
complete TARR screen. If the status of your application has not changed for more than six months, please
contact the assigned examining attorney.
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To: | Cintron Beverage Group, LLC (raxcnfeld@mmwr com)

Subject:  U.S.TRADEMARK APPLICATION NO. 77807946 - CINTR()N N/A -
Sent: 21872010 11:1S:53AM
SentAs:  ECOMI11@USPTO.GOV |
Attachments: RO

IMPORTANT NOTICE REGARDING YOUR TRADEMARK
APPLICATION

Your trademark application (Serial No. 77807946) has been reviewed, The
examining attorney assigned by the United States Patent and Trademark Office
(“USPTO”) has written a letter (an “Office action”) on 2/18/2010 fo which you
must respond (unless the Office letter specifically states that no response is required).
Please follow these steps:

1. Read the Office letter by clicking on this link
http:/tmportal.uspto.gov/external/portal/tow?DDA=Y &serial number=77807946&doc_type=00A&
OR go to hitp://tmportal.uspto.govi/external/portal/fow and enter your serial number to access the
Office letter. If you have difficulty accessing the Office letter, contact TDR@uspto.gov.

PLEASE NOTE: The Office lefter may not be immediately available but will be viewable within 24
hours of this e-mail nolification.

2, Contact the examining attorney who reviewed your application if you have any questions about the
content of the Office letter (contact information appears at the end thereof).

3. Respond within 6 months, calculated from 2/18/2010 {(or sooner if specified in the Office letter), using
the Trademark Electronic Application System (TEAS) Response fo Office Action form. If you have
difficulty using TEAS, contact TEAS@uspto.gov.

ALERT:

Failure to file any required response by the applicable deadline will result in the ABANDONMENT
(loss) of your application.

Do NOT hit “Reply” to this e-mail notification, or otherwise attempt to e-mail your response, as the
USPTO does NOT accept e-mailed responses,



To: Cintron Beverage Gloup, LLC (1axenfeld@mmw1 com)

Subject: U.S. TRADEMARK APPLICATION NO. 77807946 CINTRON N/A
Sent: 8/5/2010 10:40:03. AM B

Sent As: ECOMI11 I@USPTQ.GOV

Attachments; E

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

APPLICATION SERIAL NO.  77/807946

MARK: CINTRON

. *77807946*

ROBERT R. AXENFELD CLICK HERE TO RESPOND TO THIS LETTER:

MONTGOMERY, MCCRACKEN, WALKER & hittp://www.uspto.gov/teas/eTEASpageD.htm
RHOADS

123 SOUTH BROAD STREET FLOOR 24

PHILADELPHIA, PA 19109-1099

APPLICANT: Cintron Beverage Group, LLC

CORRESPONDENT’S REFERENCE/DOCKET
NO:
N/A
CORRESPONDENT E-MAIL ADDRESS:
raxenfeld@mmwt.com

OFFICE ACTION

STRICT DEADLINE TO RESPOND TO THIS LETTER
TO AVOID ABANDONMENT OF APPLICANT’S TRADEMARK APPLICATION, THE USPTO MUST
RECEIVE APPLICANT’S COMPLETE RESPONSE TO THIS LETTER WITHIN 6 MONTHS OF THE
ISSUE/MAILING DATE BELOW.

ISSUE/MAILING DATE: 8/5/2010
This Office action is in response to applicant’s communication filed on July 2, 2010, It appears based
upon applicant’s response that applicant intends to seek registration under Trademark Act Section 2(f) but

does not specifically state so for the record. Therefore, the following is advised.

SECTION 2(f) ACQUIRED DISTINCTIVENESS

If applicant believes that its mark has acquired distinctiveness, that is, that it has become a distinctive
source-indicator for the goods and/or services, applicant may seek registrafion on the Principal Register



under Trademark Act Section 2(f). See 15 U.S.C. §1052(f). The Office will decide each case on its own
merits.

In determining whether the proposed mark has acquired distinctiveness, the following factors are generally
considered: (1) length and exclusivity of use of the mark in the United States by applicant; (2) the type,
expense and amount of advertising of the mark in the United Siates; and (3) applicant’s efforts in the
United States to associate the matk with the source of the goods and/or services, such as unsolicited media
coverage and consumer studies. See In re Steelbuilding.com, 415 F.3d 1293, 1300, 75 USPQ2d 1420,
1424 (Fed, Cir, 2005). A showing of acquired distinctiveness need not consider all of these factors, and
no single factor is determinative, In re Steelbuilding.com, 415 F.3d at 1300, 75 USPQ2d at 1424, see
TMEP §§1212 ef seq.

Evidence of acquired distinctiveness may include specific dollar sales under the mark, advertising figures,
samples of advertising, consumer or dealer statements of recognition of the mark as a source identifier,
affidavits, and any other evidence that establishes the distinctiveness of the mark as an indicator of source.

See 37 C.F.R. §2.41(a); In re Ideal Indus., Inc., 508 F.2d 1336, 184 USPQ 487 (C.C.P.A. 1975); In re
Instant Transactions Corp., 201 USPQ 957 (ITAB 1979); TMEP §§1212.06 et seq.

The burden of proving that a mark has acquired distinctiveness is on the applicant. Yamaha Int’l Corp. v.
Yoshino Gakki Co., 840 F.2d 1572, 6 USPQ2d 1001, 1004 (Fed. Cir. 1988); In re Meyer & Wenthe, Inc.,
267 F.2d 945, 122 USPQ 372 (C.C.P.A. 1959); TMEP §1212.01. An applicant must establish that the
purchasing public has come to view the proposed mark as an indicator of origin.

Allegations of sales and advertising expenditures do not per se establish that a term has acquired
significance as a mark. An applicant must also provide the actual advertising material so that the
examining attorney can determine how the ferm is used, the commercial impression created by such use,
and the significance the term would have to prospective purchasers. TMEP §1212.06(b); see In re Boston
Beer Co., 198 F.3d 1370, 53 USPQ2d 1056 (Fed. Cir. 1999); In re Packaging Specialists, Inc., 221 USPQ
917,920 (TTAB 1984).

The ultimate test in determining acquisition of distinctiveness under Trademark Act Section 2(f) is not
applicant’s efforts, but applicant’s success in educating the public to associate the claimed mark with a
single source. TMEP §1212.06(b); see Inn re Packaging Specialists, 221 USPQ at 920; In re Redken Labs.,
Inc., 170 USPQ 526 (TTAB 1971).

SURNAME REFUSAL

The refusal under Trademark Act Section 2(e)(4) is maintained. See 15 U.S.C. §1052(e)(4); 37 C.F.R.
§2.64(a).

If applicant has questions about the application or this Office action, please telephone the assigned
tfrademark examining attorney at the telephone number below.

/Mark T. Mullen/
Examining Attorney



Law Office 111
phone (571) 272-9201
fax (571) 273-9111

TO RESPOND TO THIS LETTER: Use the Trademark Electronic Application System (TEAS)
response form at http://teasroa.uspto.gov/roa/. Please wait 48-72 hours from the issue/mailing date before
using TEAS, to allow for necessary system updates of the application. For technical assistance with
online forms, e-mail TEAS@uspto.gov.

WHO MUST SIGN THE RESPONSE: It must be personally signed by an individual applicant
or someone with legal authority to bind an applicant (i.e., a corporate officer, a general partner, all joint
applicants). Ifan applicant is represented by an attorney, the attorney must sign the response.

PERIODICALLY CHECK THE STATUS OF THE APPLICATION: To ensure that applicant does
nof miss crucial deadlines or official notices, check the status of the application every three to four months
using Trademark Applications and Registrations Retrieval (TARR} at http://tarr.uspto.gov/. Please keep a
copy of the complete TARR screen. If TARR shows no change for more than six months, call 1-800-786-
9199. For more information on checking stafus, see http://www.uspto.gov/trademarks/process/status/.

TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS: Use the TEAS form at
hitp://www.uspto.gov/ieas/eTEASpapeE. htm.




To: - 'Cmtron Bevelage Gloup, LLC (raxenfeld@mmm com)

Subject: - U.S. TRADEMARK APPLICATION NO 77807946 CINTRON N/A |
Sent: 8/5/2010 10:40: 09 AM | '
SentAs:  ECOMIlI@USPTO.GOV

Attachments: REE

IMPORTANT NOTICE REGARDING YOUR TRADEMARK
APPLICATION

Your trademark application (Serial No. 77807946) has been reviewed. The
examining attorney assigned by the United States Patent and Trademark Office
(“USPTO”) has written a letter (an “Office action”) on 8/5/2010 to which you must
respond (unless the Office letter specifically states that no response is required).
Please follow these steps:

1. Read the Office letter by clicking on this link
http.//tmportal.uspto.gov/external/portal/tow? DDA=Y &serial number=77807946&doc type=Q0A&
OR go fo http://tmportal.uspto.goviexternal/portal/tow and enter your serial number to access the
Office letter. If you have difficulty accessing the Office letter, contact TDR@uspto.gov.

PLEASE NOTE: The Office letter may not be immediately available but will be viewable within 24
hours of this e-mail notification,

2. Contact the examining attorney who reviewed your application if you have any questions about the
content of the Office letter (contact information appears at the end thereof).

3. Respond within 6 months, calculated from 8/5/2010 (or sooner if specified in the Office letter), using
the Trademark Electronic Application System (TEAS) Response to Office Action form. If you have
difficulty using TEAS, contact TEAS@uspto.gov,

ALERT:

Failure to file any required response by the applicable deadline will result in the ABANDONMENT
(loss) of your application.

Do NOT hit “Reply” to this e-mail notification, or otherwise attempt to e-mail your response, as the
USPTO does NOT accept e-mailed responses.
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Cintron Band | Cintron Page 1 of 1

Products  About Us  Haonenines. Mix Cintvon Contact Us

Cintron Band
Cintron invites you to enjoy the Latin pop sounds of The Cintron Band lead by percussionist Edgardo
Cintron.

% Our refreshing iced teas, fruit drinks, and great tasting Liquid Energy shots and drinks are named
“Cintron in honor of this common Latin surname and in tribute to Edgardo Cintron.
Visit our happenings and events page to see where The Cintron Band will be next appearing. And in the
meantime, pour yourself a Cintron over ice and enjoy a pop of Latin-inspired refreshment.

Privacy Policy
Terms of Use

design by Strategia Design

http://www.cintronbeveragegroup.com/happenings/cintron-band 9/7/2011
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Products  About Us  Flappenines  Mix Cintton Contact Us

About Us

Owr Thirst Quenching Road to Success

Cintron Beverages started in 2006, when Wes Wyatt, an innovator and business developer asked:
“Wouldn’t it be cool if we created an energy drink that actvally tasted good?”

This new drink wouldt need to be created with only natural flavors and have a taste that was as appealing
as the burst you got from the energy-enhancing ingredients. The company turhed first to the popular
sweet, tangy, and refieshing flavors of citrus, They found additional inspiration with fropical fruits along
with the vibrancy of Latin-inspired recipes, Cintron Original was the result.

‘The name Cintron, dubbed for a popular Latin surname, embodies the energy and flavors of this growing
beverage company. With the success of the Cintron Original, the company extended their winning
formula for developing great-tasting products to iced teas, fruit ades, and the industry’s best tasting line
of energy drinks. With fresh flavors like Pineapple Passion, Tropical Azul, Cranberry Splash, Citrus
Mango, and Original Citrus, stores can’t keep their shelves stocked.

As successor to his father since 2008, CEO Rich Wyatt has maintained effective sales and marketing
strategies, securing Cintron as a premium lifestyle brand that embodies fun, energy, a commitment to
health, and above all, great taste,

We at Cintron are proud to be a growing beverage company. Our diversified portfolio of premium
beverages satisfies the palettes of an expanding customer base who are seeking premium beverages
made [rom natural ingredients, With innovative products and exceptional flavors, Cintron continues to
savor success cach step of the way.

Experience the flavor of Cintron!

Privacy Policy
Terms ol Use
design by Stralegia Design

8/16/2011 3:13 PM
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PTO Form 1957 {Rev G2005)
OMB No. 0554-0050 (Exp. 044387201 1)

‘Response to Office Action

The table below presents the data as entered.

Input Field

Lntered

77807946

SERIAL NUMBER
LAW OFFICE
ASSIGNED LAW OFFICE 111

MARX SECTION (no change)
ADDITIONAL STATEMENTS SECTION

The mark has become distinctive of the goods/services, as demonstrated by the

SECTION 2(f) BASED ON
EVIDENCE attached evidence.

2(f) EVIDENCE FILE NAME(S)

. e21-6519892163-121453247 . Cintron 946 -
0

ORIGINAL PDY FILE Response (o Office Action  reduced .pdf

CONVERTED PDIF
FILE(S) WTICRS\EXPORT! INMMAGEQUT1 1\778\079V77807946\xmI3\ROA0002.JPG

{38 pages)

WTICRS\EXPORT1I\IMAGEOUT 1 1\778\079\77807946\xmI\ROA(003.JPG

\TICRS\EXPORT1 INMAGEOUT11\778\079\77807946\xmIINROA0004.1PG

WTICRS\EXPORT1I\IMAGEOUT11N778Y0790\77807946\xmI\ROA 0005 JPG

WTICRS\EXPORT | INMAGEOUT11\778W07N77807946\xmI3\ROA0006.JPG

WIICRS\EXPORT1 INIMAGEOUT11\778\07N77807946\xmINROA0007.JPG

WIICRS\EXPORT I NIMAGEQUT1T 1\778\079\77807946\xmI3\ROAQ008.]PG

WTICRS\EXPORT I INMAGEOUT L 1\778\079\77807946\xmI3\ROA 0009 JPG

WTICRS\EXPORT I NIMAGEOUT11\778Y079\77807946\xmI3\ROAQ010.JPG

\\TICRS\EXPORTI INIMAGEOUT11\778\079177807946\xmI3\ROA0011.JPG

WTICRS\EXPORT1 NIMAGEQUT1 \778\07077807946\xmINROA0012.JPG

WTICRS\EXPORT [ I\NIMAGEOUT 1 1V778\079\77807946\xmI\RCAQ013.JPG

WTICRS\EXPORT1INIMAGEQUT 1 1\778\079\77807946\xmI3\ROA0014.JPG

WTICRS\EXPORT1 INIMAGEQUT11V778W079177807946\umI3\ROA0015.JPG




WIICRS\EXPORT | NIMAGEOUTLIN778\079\77807946\xmI3\ROA001 6..]PG

WTICRS\EXPORT 1 INMMAGEQUT1 1\778\079\77807946\mINROA0017.JPG

WTICRS\EXPORT1 INNIMAGEQUT11\778\070\77807946\xmI3\ROA0018.JPG

WTICRS\EXPORT1\IMAGEOUT11\778\0790\77807946\%mI3\ROA0019.JPG

WITICRS\EXPORT1 INIMAGEOUT11\778\079\77807946\xmI3\ROA 0020.JPG

WIICRS\EXPORT1 NIMAGEQUT 1 1\778\079\77807946\xmI3\ROA0021.JPG

WTICRS\EXPORT1 INIMAGEQUT1 1\ 778Y079077807946\xmI3\ROA0022.JPG

WTICRS\EXPORTI1 INIMAGEOUT] 1V778\079\77807946\xmI3\ROA0023.JPG

WTICRS\EXPORT1INMAGEQUT11\778\079\77807946\xmI3\ROAQ024.1PG

WTICRS\EXPORT1 NIMAGEQUTI11\778\07N77807946\xmI3\ROA0025.JPG

WTICRS\EXPORT | WIMAGEOQUT11\778\079Y77807946\xmI3\ROA0026.JPG

WTICRS\EXPORT I INIMAGEQUT1 1\778\079V77807946\xmI3\ROA0027.JPG

WTICRS\EXPORT 1 INMAGEQUT111V778\079\77807946\xmI3\ROA0028.JPG

WTICRS\EXPORT1IMMAGEQUTI 1\778Y079\77807946\x mI3\ROA0029.JPG

WTICRS\EXPORT I INMAGEOUT 1 1\778\079V77807946\xanI3\RCGA 0030.JPG

WTICRS\EXPORTI INIMAGEQUT 1\778\079\77807946\xmI3\ROA0031.TPG

WTICRS\EXPORTIINMAGEOUT1 1N/ 78\079177807946\ximnl3\ROA0032.JPG

WTICRS\EXPORT! NMAGEQUT 1 1N778\0790\77807946\xm[3\ROA0033.JPG

WTICRS\EXPORT1 NMAGEQUT11\778\079\77807946\xmI3\ROA0034.JPG

WTICRS\EXPORT | INIMAGEOUT11\778\079\77807946\xmI3\ROA0035.JPG

WTICRS\EXPORT1 WMIMAGECUTI N778\07N77807946\xmI3\ROA0036.JPG

WTICRS\EXPORT1 NIMAGEOUT11\778\079\77807946\xmINROAQ037.JPG

WTTCRS\EXPORT{ INMMAGEOUT11\778\079\77807946\%xmi3\ROA 0038.JPG

WTICRS\EXPORT1 INMAGEQUTI 1\778\079\77807946\xmIANROA0039.1PG

The mark has become distinctive of the goods/services through the applicant's
substantially exclusive and continuous use in commerce that the U.S.

SECTION 2 . .
@ Congress may lawfully regulate for at least the five years immediately before
the date of this statement.
SIGNATURE SECTION
DECLARATION The filing Atiorney has elected not to submit the signed declaration, believing
SIGNATURLE no supporting declaration is required under the Trademark Rules of Practice.




RESPONSE SIGNATURE | fevelyn h meconathy/

SIGNATORY'SNAME | Evelyn H, McConathy

gl()GST%'I(;%RY'S Attorney of Record, Pennsylvania bar member

DATE SIGNED ~102/02/2011

AUTHORIZED

SIGNATORY YES

FILING INFORMATION SECTION

SUBMIT DATE Wed TFeb 02 12:18:06 EST 2011
USPTO/ROA-65.198.92.163-2
0110202121806634918-77807

TEAS STAMP 946-4801c48524cbffdef198¢
582458e5478¢-N/A-N/A-2011
0202121453247319

P10 Foiny 1947 (Rov 9/2005)
QM0 No. (8510350 (Exp. 010201 1)

Response to Office Action
To the Commissioner for Trademarks:

Application serial no. 77807946 has been amended as follows:

ADDITIONAL STATEMENTS

Sectlon 2(f), based on Evidence
The mark has become distinctive of the goods/services, as demonshated by the attached evidence.

Original PDI file:
e2£-6519892163-121453247 . Cintron 946 - Response (o Office Action reduced .pdf
Converted PDF file(s) (38 pages)
2(f) evidence-1

2(f) evidence-2

2(f) evidence-3

2(D) evidence-4

2(f) evidence-5

2(f) evidence-6

2D evidence-7

2(f) evidence-8

2(f) evidence-9

2D evidence-10

2(f) evidence-11

2(f) evidence-12




2(f) evidence-13
2(f) evidence-14
2(f) evidence-15
2(f) evidence-16
2(f) evidence-17
2(f) evidence-18
2(f) evidence-19
2(f) evidence-20
2(f) evidence-21
2(f) evidence-22
2(f) evidence-23
2(1) evidence-24
2(f) evidence-25
2(f) evidence-26
2(9) evidence-27
2(1) evidence-28
2(f) evidence-29
2(f) evidence-30
2(f) evidence-31
2(f) evidence-32
2(f) evidence-33
2(1) evidence-34
2(f) evidence-35
2(f) evidence-36
2(f) evidence-37
2(f) evidence-38

Section 2(f), based on Use
The mark has become distinctive of the goods/services through the applicant's substantially exclusive and
continuous use in commerce that the U.S. Congress may lawfully regulate for at least the five years

immediately before the date of this statement.

SIGNATURE(S)
Declaration Signature
I hereby elect to bypass the submission of a signed declaration, because I believe a declaration is not

required by the rules of practice. I understand that the examining attorney could still, upon later review,
require a signed declaration. :
Response Signature

Signature: /evelyn h meconathy/  Date: 02/02/2011

Signatory's Name: Evelyn H, McConathy

Signatory's Position: Attormey of Record, Pennsylvania bar member -

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the
highest coutt of a U.S. state, which includes the District of Columbia, Puerto Rico, and other federal
territories and possessions; and hefshe is currently the applicant’s attorney or an associate thereof; and to
the best of his/her knowledge, if prior to hisher appointment another U.S, attorney or a Canadian
attorney/agent not currently associated with hisfher company/fivm previously represented the applicant in
this mater: (1) the applicant has filed or is concurrently filing a sighed revocation of or substitute power



of atiorney with the USPTO; (2) the USPTO has granted the request of the prior representative fo
withdraw; (3) the applicant has filed a power of attorney appointing him/her in this matter; or (4) the
applicant's appointed U.S. attorney or Canadian attorney/agent has filed a power of atlorney appointing

him/her as an associate attorney in this mafter,

Serial Number: 77807946
Internet Transmission Date: Wed Feb 02 12:18:06 EST 2011

TEAS Stamp: USPTO/ROA-65.198.92.163-2011020212180663
4918-77807946-4801c48524cbffdef198c58245
8c¢5478c-N/A-N/A-20110202121453247319



IN THE UNITED STATES
PATENT AND TRADEMARK OFFICE

Mark: CINTRON
Serial No: 77/807946
Offlee Action Date: 8/05/10
Applicant; Cintron Beverage Group, L1.C
Response Date: 2/02/11

Commissioner for Trademarks
29060 Cryslal Drive
Arlington, VA 22202-3513

Adttenfion: Mark Mullen, Bsquire
Trademark Attorney
Law Olfice 1]
Phone: (571} 272-9201

RESPONSE TO OFFICE ACTION

Dear Examiner Mullen:

Thank you for speuking with me on Friday, January 28, 2011 in an effor! lo forward
this mark (o Registration and to prescive the client’s riphts in and o the mark. Tn accordance
with your suggestion, we clect to change the filing status of the mark from 1A to §2(f) of the
Lanham Aci, based upunrlhc substantially 5 years of continuous and exclusive use of the word
mark CINTRON in conneelion with other combined-word frademarks held by (he owner:
Cintron Beverage Group, LLC, and the considerable matketing and investment info
CINTRON as a brand thal is well rccognized by the public in ussociation with tea and juice
beverages, energy drinks and bottled water in International ‘Clusscs 30 and 32.

Applicant hereby requests a change ol filing status from 1A to §2() under the Lanham

Acl based upon continuons and exclusive use for substantinlly 5 years lo date.

If the Applicani is relying solely on its ownership of one or more prior registrations as
proof ol acquired distincliveness, as will be shown below regarding the CINTRON martk, the
§2(f) claim does not have to be verified. Therefore, an Applicant or Applicant’s altorney may
authorize amendment of ap application to add such a claim through an Examiner’s

amendment, i otherwise appropriate, 37 C.ILR, §2.41(b).
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Applicant’s wndersigned attorney so authorizes an Examiner's amendment as

discussed with the Examiner by telephone,

Applicant timely responds within the 6-month permitled response lime the key
rejections set forth in the Office Action dated August 5, 2010 related to:

1, §2(1) Acquired Distincliveness; wid

2, Maintained Surname Refusal under 37 C.F.R. §2.64(n).

Applicant’s change of filing status to §2(f) will resolve fhe surname issue, which lus
heen maintained by the Examiner throughout the several previous Responses and in an
Appeal Brief in this matter, Applicant does not acquiesce to the assertion that the mark
CINTRON is primarily a surname, and Applicont mainlains all previous arguments for why
the murk is, in fact, not based upon a surname. Applicont has not based the mark on Cinfron
us o surname. However, Applicant is at an impasse with the Trademark Office regarding the
usc of CINTRON as a surname; and inslead the option is provided by the Trademark Office fo
change the {iling status of this mark to §2(f), which Applicant aceepts in an ¢ffort to move
this casc forward lo registralion on the Primary Regisler, with all rights and priviloges

altendani thereto,

Acquired Distinctiveness

The guidelines for establishing acquired distinctiveness are generally covered by the
‘*MEP in Scction 1212, ‘There, the TMEP lays onl three lypes of acquived distincliveness
evidence:

(1) owncrship of one ot more prior registrations on the Principal Register for the snme
mark, for related goods, mark may be aceepted as prima facic evidence of distincliveness.
TMEP [212,03(b);

(2) five years ol continuous and exclusive use of (he mark (Trademark Rule 2.41(b));
angl

(3) actual evidence of acquired distincliveness,

(1) Owneyship of One ur ivlove Prior Ropistyations on the Principal Repister

The first type of cvidence tuns on Applicant’s prior registration and continnous use of
CINTRON 21 (Reg. 3410949, Reg. Date April 8, 2008) as filed on Aug. 21, 2006 and
claiming a First date of Use and First Commereial Date of at least August 1, 2006 for energy

-
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and sports drinks in International Class 32, The CINTRON brand name has not changed
since hal first date of use. The CINTRON 2] mark was granted without disclaimer and
withou( rejection. Applicant submitted one specimen for the class showing the mark as used
in commesce on or in conneetion with an item in the class, specifically images of the mark
CINTRON 21 as it appears on the aluminum can containing the sports drink and enorgy drink
as sold in interstate commerce. Sce altnched Fxhibit 1 showing all three specimen
photographs as filed on January 18, 2008, showing continuous use of the matk al thal time.

Applicant’s also own a prior registration and continuous use of CINTRON ENERGY
ENHANCER (Reg. 3600401, Reg, Date March 31, 2009) as filed on Aug. 21, 2006 and
claiming a First date of Use and First Commercial Date of at least August 1, 2006 for energy
and spotts drinks in International Class 32. “The CINTRON brand name has not changed
since that first date of use, The CINTRON ENERGY ENHMANCER mark was granted with a
discliimer of the words “ENERGY ENHANCER” except as used in Applicant’s mark — bui
with no diselaimer required of the term “"CINTRON” in the combined word mark. Applicani
submilfed one specimen for the class showing the mark as used in comierce on or it
conneclion with an ilem in the class, specitically images of the mark CINTRON ENERCGY
ENHANCER as it appears on the aluminum can containing lhe sports drink and energy drink
as sold in intersiate commerce, Sec attached Jixhibit 2 showing the specimen photograph as
filed on January 19, 2009, showing continuous wse of the mark at Hat (ime,

The following are general guidelines regarding claiming ownership of prior
regisirations as & method of estublishing acquired distinctiveness.
1212.04(a -vis Nature of the Mark: The Examining

allorney has the discretion to determine whether the nature ol the mark sought to be regisiercd

Sufficiency of Claim vis-a

is such (hat u claim of ownership of a prior registration for the same or similar goods or
services is enough to ostablish acquired distinctiveness, For example, il the mark sought to he
registered is deemed Lo be highly deseriptive or misdeserlptive of the goods or services named
in the application, (he examining attorney may require additional evidence of acquired
distinctiveness. See fn re Loew's Theatres, Inc., 769 1°.2d 764, 226 USPQ 865 (Fed. Cir,
1985) (clalm of ownership of a prior registration held insufficient to establish acquived
distinetivenoss where registvatlon was refused as primatily geographically deceplively
misdescriptive); In re Kerr-McGee Corp,, 190 USPQ 204 (TTAD 1976) (claim ol ownership

3-
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of priov registrations held insufficient {o estublish ncquired distinctiveness where registeation
was refused on ground thal the subject maiter was merely an ornamental border or “carrier™
for words and symbols appearing within), These cases do not apply in this siteation and
should not prevent a finding of acquired dislincliveness.

1212.04(c) Relaledness of Goods or Services: The examining attorney shoald

detexmine whether the goads or services named in the application are sufficiently similer (o
ilie goods or scrvices named in the prior regisiration(s). II the retaiedncss is sell-evidenl, the
examining altorney can gencrally necept the §2(0) elaim withoul additional evidence. This is
mosl likely to occur with ordinary conswmer goods or services where the nature of the gaods
or services is commonly known and readily apparent (e.g., a prior registralion for hair
shampoo and new application for Iiir conditioner). Applicant assex(s that the relatedness is
evident of the above identified marks containing exactly the recognized brand name (hat is
under application. Consequently Applicant is nol reilerating the section of this code reparding
when the relatedness is not self-evidenl, requiring expert lestimony.

12A12.04(d) Regisivation Musl Be in Full Force and Bffcct and on Principal Register:

Applicant’s prior registrations as identified above are active and in full force and on the
primary regisler. Consequently Applicani is nof reiterating the section of this code regmding

when these faclors are absenl,
1212,04{e) Form ol §2(f) Claim Based on Ownership ol Prior Repistralions:

Applicunt hereby adopls the following language vsed to elaim distinctiveness under §2(1) on
the basis of ownership of one or more prior regisirations:

The niark has become distinetive of the goods (or services) ns evidenced by
ownership of U.S, chlstrnllbn No(s), CINTRON ENERGY ENHANCER (Reg.
3600401, Reg, Date March 31, 2009) and CINTRON 21 (Rog, 3410949, Rog. Date April
8, 2008) on the Principal Register for the snme marlk for the same or velaied goods or
services. Accordingly, Applieant’s ownership is demonstrated in the US Trademarle
Office record from a first dato of af least August 1, 20006, substantially 5 years ago, and
the intervening vegistrations demonstrate both growth and expansion of ihe products

under the CINTRON brand, as well as continued use and exclusivity.

(2) I'ive Years of Confinuons md Exclusive Use of the Marl (TMEP 1212.05)

A

26M918v1




'The following are general guidelines regarding the statutorily suggested proofl of five

yeais® usc as a method of establishing sequired distinetiveness,
is-0-Vis Nature of the Mak: For most surnames,

the statement of five years’ use will be sufficlent to establish acquired distincliveness.

1212.05(1) “Substantially Exclusive and Continuous:” The {ive years of tise do nol

have fo be exclusive, but may be “substantially™ cxciu;ive. This makes allowanee [or use by
others that may be inconscquential or infringing, which does not necessarily invatidate the
applicant’s elaim. L.D. Kichler Co. v. Davoll, Inc., 192 F.3d 1349, 52 USPQ2d 1307 (Fedl.
Civ. 1999). Applicant has conducted commercially provided scarches in countries where they
believe oller might be using the mack (o assure exclusivily, not just in the US, where they
have maintained exclusivity, bt around the world, In fact a scarch was conducted last week
in Trinidad by Thompson and Thompsoen for Applicant — und no use of CINTRON for any
beverage product was found, Applicant is also aclively enforcing the cxolusivily of its mark
in Nigeria, Zimbabwe and South Alrica. In July 2010, a company in Panuma approached
Applicant seeking permission distribute the CINTRON brand of beverages, but vequested that
they be permitied to name their Panamanian company “Cintron Panama® or a similar blending
with Applicant’s brand name CINTRON. Applicant refused permission to dilute the
exclusivity of the mark, and CINTRON PANAMA was denicd, Documentation and sworn
slatements are not currently provided, but will be provided upon request for these and other
instances in which exclusivily wns mainiained. '

Applicant’s usc of the mark during the five years was continuous, with no period of
“nonuse” or suspension of trade in the goods or services in connection with which the mark is
used, and to the confrary use has been consistently expunded during this peviod.

1212.05(¢) Usce “us o Mark:™ The substantially exclusive und continuous vse must be
“as a mark.,” 15 U.8,C. §1052(). See In re Craigmyle, 224 USPQ 791 (I'TAB 1984)

(registrability under §2(f) not established by sales over a long period of time where theye was

no evidence that the subject mattor had been used us o mark); /n re Kwik Lok Corp., 217
UISPQ 1245, 1248 (TTAB 1983) (declurations as to sales volume and advertising cxpcndiltircs
held insufficicnt 1o establish acquired distineliveness, Tndeed, Applicani’s CINTRON brand

wis 5o mainiained in the above identified marks and in general use of the brand,
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1212.05(d) IForm of the Prool of Five Years' Use: If the applicant chooses to seck

registration under §2(f), 15 U.S.C. §1052(f), by using the statulory suggeslion of five years of
use as proof of distinctiveness, the applicant should submit a claim of distinctiveness thai
reads as follows.

Accordingly, Applicant so states that:

The CINTRON mavlk (77/77807946) hns become dHstinetlve of the goods (or
services) Hll'm-lgh the applieant’s substantially exclusive and confinnous use in
commerce for nt least the five years immedintely before the date of 1lis statement.

The claim of five years ol use is generally required to be supported by an affidavit or
declaration under 37 C.F.R. §2.20, signed by the applicant or representative. See 37 C.I.R.
§2.41(b). Accordingly attached is new swoin Declaration under 37 C.E.R. § 2.20 by Richard
Wyalt, CEO of Cintron Beverage Group, LLC, (altached as Exhibit 3), which reiterates the
sworn Declavalion of record by Richard Wyat, signed 6/26/10, as [iled with the Reques! for
Reconsideration afler Final in this case on 7/2/10. ‘The present Declaration furiher adds that
the mark has become distinetive or that the Applicant believes that the mark has become
distinctive, it specifically contain a refers lo distincliveness as applied to Applicant’s goods or
scrvices, or lo use in association with the Applicant®s poods or services, to relale the
distincliveness creaicd by the five years’ of conlinnous and substantially exclusive use to the
goods or services specified in the application, While a clarifying response does nol have lo be
verified, a substitute statenient as in the present situation must be verified, i.e., supporicd by a
declaration under 37 CF,R, §2,20, signed by Applicant,

Thus, the Declavation shows that 1he application has been in continuous and exclusive
use in commeree for al least since the ovigin ol the company in 2006, which is now
substantially 5 ycars ago.

Adding “fruit-favored beverages™ to Applicant's sporis and energy drinks the
previous registralions in Class 32 is cerlainly o natural area of expansion, wherein the
consumers wowld believe thut such products emanate from a single source, Cinlron Beverage
Group, LLC, especially given Applicant’s heavy advertising campaigh reparding the now
product. Similarly, the expansion inlo what has proven to be an ever expanding selection of
tea-based beverages, as registered with a first date of use in May 2007 in Class 30 is also u

natural arca of expansion, whercin the consumers would cerfainly believe that such products

-6-
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emanale from a single source, Cintron Beverage Group, LLC, again especially given
Applicant’s heavy advertising campaign regarding the new producl. These facts [urther
demonstraie both growth and expansion of the products under the CINTRON brand, as well
as continued usc and exclusivity over a period of subsianiially 5 years.

The term CINTRON is a term coined by Applican{ and a source identifier of their
brand, which is recognized world wide as a source of beverages, such as energy and sports
dvinks, and more recently with fiuil based and ten-based beverages. As indicated in the sworn
Declaration of Richard Wyatt altached hercto Applicant has had annual sales of beverugos
with the CINTRON murk tolaling over $3 million dollws since 2007 alone. Marcover,
Applicani promoled ils CINTRON brand, shown as the prosent trademark, by engaging in
sponsorships at high-protile events such as:

Power-Boating World Championships;

the X-Games;

sponsorship of a Cintron Race Boaf; and

proinotion over the Internel and by social networking siles, such as Facebook.*

The expendilures for these markefing channels, together with advertising mud
promotion are in excess of $1 million doltars in cxpenditures by Applicant,* Furthermore,
consumers recognize CINTRON beverages across the United Stades, Australia, Ceniral
America and Africa. Thus, il is respectfully asserled that CINTRON is well vecognized in

light of continnous and exclusive use, and has acquired distinctiveness as required under §2(0)

over use for substantially 5 years.

{3) §1212.06 Tstablishing Distinetiveness by Actual Evidenee

Different lypes of evidence have been uscd, alone or in combination, to ¢stablish
acquired distincliveness. No single evidentinry faclor is determinative. The value of a
speceific type ol evidence and the amount necessary lo establish acquired disfinctiveness witl
vary according lo the facls of the specific casc, bul the following headiogs aro uselul,

1212,06(a) Long Use ol the Mark in Commerce: See foregoing discussion of 5 years

of conlinuous and exclusive use. _
1212.06(b) Advertising Expenditures: Sec Declaration of Richard Wyall, Applicant

asseris that it has been successful in educating the public to assoclate the proposed mark wiih

a single source, as shown in the material allached o the Declaralion. Applicant lurther
7w
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.indicates in the Declaration the Lypes of media (hrongh which the goods and services have

been adverlised (e.g., the Internet).

12§2.06(c) Aflidavils or Declarations Asserting Recopnition of Mark as Source

Indicator: Such material is not applied al this time, but conld be acquired.
1212.06(d) Survey Bvidence, Market Research and Consumer Reacfion Studies: Such

material is nol applicd at this fime, bul could be acquired.

1212.06(e) Miscellaneous Considerations Regarding Bvidence Submilled o Establish

Distinctiveness: Cintron Beverages Group is the fiest and only user of CINTRON in elasses

30 and 32 for the identificd beverages, bl certainly not the sole producer of such goods, since
others produce under other brand names. | -

1212.07 TForin of Application Asserting Dislincliveness: To base a regisiration on
acquired distinctiveness under §2(0), 15 U.S.C, §1052(8), an applicant must indicate its intent

to do s0. See foregoing underlined slatements in opening section and bold statements above,

that registvation is requested under §2(i); a slaiement that the mark has become distinclive, or
that the applicant believes the mark has become dlistinctive of the goods or services in
commerce; the statement relaling to five years' use in commerce ns suggesled in §2(f); and

further i tight of the evidence submitted in support of acquired distinefiveness,

In conclusion, Applicant submits that for all of the reasons arliculaled above, jls
application for changing status to §2(F) as staled, and the supporting evidence of substantially
5 years of continuous and exclusive usc as a trademark shotld be accepted as proving (hat on
a basis ol acquive distinctiveness - the mak CINTRON should be published, and if not
opposed, registered on the Primary Repister. Applicant requests that the refusal of
regisivation based on an assertion of suiname is now moot in light of the acquived
distinctiveness, and it is requested thal e change be mmade by Examiner’s Ameiiment and
the mark moved lo registration.

If, however, the Bxamining Altorney disagrees with Applicant’s position or finds that

additional evidence is needed, Applicanl asks the Examining Altorney Lo coulact the
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undersigned to permit submission of further evidence of acquived distinetion under §2(f) for
this mark.

Respeotfully submitied,

Evelyn M. McConathy

Altorncy for Applicant
MONTGOMERY, McCRACKEN,
WALKER & RHOADS, LLP

123 Soulh Brouad Strect
Phitadelphia, PA 19109-1099

Tol: (215) 7727550

Fax: (215) 772.7620

Date: Febary 2, 2011
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IN TIIE UNITED STATES
PATENT AND TRADEMARK OFFICE

Muaric: CINTRON
Serial No; 77177807941 end 77/807,946
Office Action Dale: 8/05/10
Applicant: Cintron Beverage Group, LLC
Response Date! 2/01/11

Commissioner for Trademouks
2900 Crystal Drive
Aslinglon, VA 22202-3513

Altention: Mark Mullen, Esquire
Trudemark Attormey
Law Office 111
Phone: (571) 272-9201

DECLARATION OF RICHARD WYATTY
In support of US Applieation Serial Nos. 77/807,%41 and 77/807,946

Applicant hereby cespectfully submiis the following Declaration in support of the request
for {the change in status to §2(0), based upon accuired distinctiveness of the marks assoctated
with the above-ideniified trademark Applications for a conlinuous and substantially cxclusive

period of substantiolly 5 years.

The undersigned declaves and states:

I, 1 am the Chicl Bxceutive Olficer of Cintron Beverage Group, LLC (Applicant).

2 I have personal knowlcdgé of the facts as stated hergin and am qualified to mike such
statciments.

3. Applicanl, Ciniran Beverage Group, LLC, was foonded in 2006, and it produces and

distributes beverages, including u linc of energy drinks and (cas, under the brand name
CINTRON.

B Applicanl s also (he owner of US Registraions Nos. 3,410,949 [or CINTRON 21 and
3,600,401 for CINTRON ENERGY IENITANCER, which ure uscd in association with
Applicant’s sporis and encigy drinks, alihiough the product lines wnder 1the CINTRON brand have

expanded into lea-based and fivit-based beverages,

Clean Copy Declaratlon of Rickard Wyali [or 2(f) amendniem for Ciniron Beveruge Group -1-
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5. The mark CINTRON was first used in commerce in associqlion with beverages,
specifically energy drinks and sports drinks, as early as August 2006.

6. Accordingly, the mark CINTRON has been in continuous and substantially exclusive usc
in commerce to describe Applicant’s beverages for substantially 5 years, aver which time, {he
mark has becone distinciive, or at least Applicant believes that the mark has become distinclive,
7. US Application Serial Nos. 77/807,941 (word mark) and 77/807,946 (stylizcd word
matk) have over the past at least 5 years acquired specifie distineliveness as applied to
Applicant’s goods, or as used in association with the Applicant’s goods ot services, as spocilied
in the application in Class 30 in association with “len-based beverages,” and in Cluss 32 in
associalion with “energy drinks, sports drinks, fiuitl flavored beverages” as show by the specimen
pholographs provided wilh the filing of the applicalion.

8. Since 2006, Applicant has had annual sales of beverages bearing the CINTRON mark
tolaling over three-million dollars.

9. Applicaul spends approximately one-million dollars cach year on marketing in
connection with CINTRON-beverage-related advertising,

10.  Applicant also promoies its CINTRON mark by promotional venes including
sponsorships, such as the following:

= Applicant was a key sponsor at the Power Boating World Championship in Key West,
Florida in February 2010, featuring a “*CINTRON-sponsored boat,” See allached
photograph at Exhibit 4.

¢  Applicant was u host at the X-gawics in Aspen, Colorado in January 2010, hosling a parly
featuring CINTRON eneigy drinks. Sce attached photograph at Exhibil 5.

» Applicaul sponsors a race boat with the CINTRON mark thereon. The race boat has been
in approximalely twenty (20) separale-race venucs in the United States since 2007. See
attached photopraph at Exhibit 6.

» Applicant has internet-commereial videos, such as Facebook, fealurlng CINTRON

beverages therein,
11, Applicant is widely known by consumers as a source of innovative-energy drinks in the

United Staies,
12,  Applicanl has sold CINTRON beverages across the contincntal United States and

Hawaii; as well as in Australin, and countries in Central Americp and Africa,

2674535_1.D0OC 2-
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13.  The undersigned is unaware of any consumers that have associated (he CINTRON mark
with a pevson or surpunc.

14. 1 declare further that all statements made herein are of my own knowledge are true and
trat all statements made on information and belief ave believed Lo be true; and finther that these
statements were made with the knowledge that willful false statements and the like so made ave
punishable by fine or imprisonment, or hoth, under Section 1001 of Title 18 of the United States

Code and that such willful false statements may jeapardize the validity ol the application or any

registrations issuing thereon,

Dated: Febrary 1, 2011 Byz\balé,,/\":,

Kichard Wyau, CEQ
Cintron Beverage Group, LLC

Clean Copy Devlaration of Richard Wyart Yor 2(f) amendment for Cintren Beverage Group
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RESPONSE SIGNATURE | fevelyn h meconathy/

SIGNATORY'SNAME | Evelyn H. McConathy

ig?;}%%nws Attorney of Record, Pennsylvania bar member
DATE SIGNED 02/02/2011

AUTHORIZED

SIGNATORY YES

FILING INFORMATION SECTION

SUBMIT DATE Wed Feb 02 12:18:06 EST 2011

USPTO/ROA-65.198.92,163-2
0110202121806634918-77807
TEAS STAMP 046-4801c48524cbffdef198¢c

' 582458¢5478¢-N/A-N/A-2011
0202121453247319

£TO Form 1957 {Rev $2402)
OB No. 02510350 (Eap D4L2)01)

, Response to Office Action
To the Commissioner for Trademarks:

Application serial no. 7780©7946 has been amended as follows:

ADDITIONAL STATEMENTS

Section 2(f), based on Evidence '
The mark has become distinctive of the goods/services, as demonstrated by the atiached evidence.

Original PDE file:
e2£-6519892163-121453247 . Cintron 946 - Response_to Office Action reduced .pdf
Converted PDI file(s) (38 pages)
2(f) evidence- 1

2(f) evidence-2

2(f) evidence-3

2(f) evidence-4

2(f) evidence-5 -

2(f) evidence-6

2f) evidence-7

2(1) evidence-8

2(f) evidence-9

2(f) evidence-10

2(f) evidence-11

2(f) evidence-12




2(f) evidence-13
2(h) evidence-14
2(0) evidence-15
2(f) evidence-16
2(f) evidence-17
2(f) evidence-18
2(f) evidence-19
2(f) evidence-20
2(f) evidence-21
2(f) evidence-22
2(f) evidence-23
2(h) evidence-24
2(f) evidence-25
2(0) evidence-26
2(f) evidence-27
2(f) evidence-28
2(f) evidence-29
2(f) evidence-30
2D evidence-31
2(D) evidence-32
2(1) evidence-33
2(f) evidence-34
2(f) evidence-35
2(f) evidence-36
2(f) evidence-37
2(f) evidence-38

Section 2(f), based on Use
The mark has become distinctive of the goods/services through the applicant's substantially exclusive and
continmous use in commerce that the U.S, Congress may lawfully regulate for at least the five years '

immediately before the date of this statement.

SIGNATURE(S)

Declaration Signature
I hereby elect to bypass the submission of a signed declaration, because 1 believe a declaration is not

required by the rules of practice. [ understand that the examining attorney could still, upon later review,
require a signed declaration. :

Response Signature

Signature: /evelyn h mcconathy/  Date: 02/02/2011

Signatory's Name: Evelyn H. McConathy

Signatory's Position: Attorney of Record, Pennsylvania bar member

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the
highest court of a 11.S, state, which includes the District of Columbia, Puerto Rico, and other federal
territories and possessions; and he/she is currently the applicant's attorney or an associate thereof; and to
the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian
altorney/agent not currently associated with histher company/firm previously represented the applicant in
this matter: (1) the applicant has filed or is concurrently filing a signed revocation of or substitute power



of aitorney with the USPTO; (2) the USPTO has granted the request of the prior representative io
withdraw; (3) the applicant has filed a power of attorney appointing him/her in this mattex; or (4) the
applicant's appointed U.S, atiorney or Canadian attorney/agent has filed a power of attorney appointing

him/her as an associate attorney in this matter,

Serial Number: 77807946

Internet Transmission Daie: Wed Feb 02 12:18:06 EST 2011
TEAS Stamp: USPTO/ROA-65.198.92.163-2011020212 180663
4918-77807946-4801c48524cbfidef198¢58245
8¢5478c¢-NIA-N/A-20110202121453247319



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial No. 77/807,946
For the Mark: CINTRON (stylized)

Published in the Official Gazette on March 22, 2011 in Inteinational Classes 030 and 032

YEDOZI, INC,, )
a Maryland corporation )
)
Opposer, )
)
V. ) Opposition No.: 91200639
)
CINTRON BEVERAGE GROUP, LLC, ) Interlocutory Attorney:
a Delaware limited liability company ) Robert Coggins
)
Applicant. )
)
To: Commissioner for Trademarks
P.0O. Box 1451
Alexandria, VA 22313-1451
CERTIFICATE OF SERVICE

I, Jeremy D. Bisdorf, do hereby certify that on September 9, 2011, a true and complete
copy of the FIRST AMENDED NOTICE TO OPPOSITION and this CERTIFICATE OF
SERVICE has been served upon the following attorney of record for the above mentioned
trademark application by means of United States First Class Mail:

Evelyn H. McConathy

Montgomery, McCracken, Walker & Rhoads
123 South Broad Street

Philadelphia, Pennsylvania 19109

fidb/
Jeremy D. Bisdorf
Jaffe, Raitt, Hener & Weiss, P.C.
201 S. Main St., Sutte 300
Ann Arbor, M1 48104-2176
Telephone: (734) 222-4776
Facsimile: (248) 351-3082

2075658



