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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial No. 77/807,946
For the Mark: CINTRON (stylized)

Published in the Official Gazette on March 22, 2011 in International Classes 030 and 032

Applicant.

VEDOZI, INC., )
a Maryland corporation )
)
Opposer, )
)
V. ) Opposition No.: 91200639

)

CINTRON BEVERAGE GROUP, LLC, ) Interlocutory Attorney:

a Delaware limited liability company ) Robert Coggins
)
)
)

To: Commissioner for Trademarks
P.O. Box 1451
Alexandria, VA 22313-1451

RESPONSE TO BOARD INQUIRY

On August 25, 2011, the Board ordered Opposer to provide the Board with the current
status of, and a copy of the operative complaint and answer from the current civil litigation
between Opposer and Applicant.

In response, Opposer attaches as Exhibit A a copy of Opposer’s “Answer, Affirmative
Defenses and Counterclaim to Plaintiff’s Verified Complaint” as filed by Opposer with the
United States District Court for the Eastern District of Pennsylvania on July 12, 2011 in Civil
Action No. 2:11-cv-03926-JS. Applicant has filed a Motion to Dismiss Opposer’s claim and has

not yet submitted an Answer.
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Respectfully submitted,

By: fidb/
Jeremy D. Bisdorf
Peter M., Falkenstein
Joan H. Lowenstein
Lawrence R. Jordan
Co-Counsel for Opposer

Date: August 29, 2011

JAFFE, RAITT, HEUER & WEISS, P.C.
201 S. Main St., Ste. 300

Ann Arbor, MI 48104-2176

Tel.: (734) 222-4776

Fax: (734) 222-4769
ibisdorf@jaffelaw.com
trademark@jaffelaw.com
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IN THE, UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial No. 77/807,946
For the Mark: CINTRON (stylized)

Published in the Official Gazette on March 22, 2011 in International Classes 030 and 032

VEDOZI, INC,,
a Maryland corporation

Opposer,
V. Opposition No.: 91200639

Interlocutory Attorney:
Robert Coggins

CINTRON BEVERAGE GROUP, LL.C,
a Delaware limited liability company

Applicant,

To: Commissioner for Trademarks
P.O. Box 1451
Alexandria, VA 22313-1451

CERTIFICATE OF SERVICE

1, Jeremy D. Bisdorf, do hereby certify that on August 29, 2011, a true and complete copy
of the RESPONSE TO BOARD INQUIRY and this CERTIFICATE OF SERVICE has been
served upon the following attorney of record for the above mentioned trademark application by
means of United States First Class Mail to Addressee:

Evelyn H. McConathy

Montgomery, McCracken, Walker & Rhoads
123 South Broad Street

Philadelphia, Pennsylvania 19109

/jdb/
Jeremy D, Bisdorf
Jaffe, Raitt, Heuer & Weiss, P.C.
201 8. Main St., Suite 300
Ann Arbor, M1 48104-2176
Telephone: (734) 222-4776
Facsimile: (248) 351-3082
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Exhibit A
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Case 2:11-cv-03926-JS Document 12 Filed 07/12/11 Page 1 of 65

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRI CT OF PENNSYLVANIA

CINTRON BEVERAGE GROUP LLC,

Plaintiff, Civil Action No. 2:11-cv-03926-JS
VS. ELECTRONICALLY FILED
VEDOZI, INC. (d/b/a VEDOZI LIMITED) -:

and :

VICTOR EDOZIEN,

Defendants.

DEFENDANT VEDOZI, INC.'S ANSWE R, AFFIRMATIVE DEFENSES AND
COUNTERCLAIM TO PLAINTIFF'S VERIFIED COMPLAINT

ANSWER

Defendant, Vedozi, Inc. (“Vedozi”), for it&inswer to PlaintiffCintron Beverage Group

LLC’s (“CBG”) Verified Complaint states as follows:

1. This action arisesinter alia, under the Lanham Tradamk Act of 1946 (the

“Lanham Act”), 15 U.S.C. 8§ 105&t seq. and Pennsylvania common law- and is an action for

infringement of United States trademarksfrimgement of common law trademarks, unfair

competition, other violations of the Lanham Ambpyright infringement, breach of contract, and

other claims under the law of the CommonwealthPennsylvania for actions on the part of

Defendants Vedozi and its President, VictaloEen (“Edozien”), take to the personal and

commercial detriment of Cintron.

2081460.1
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ANSWER:

In answer to paragraph 1, Vedozi admits only that CBG has brought claims for
infringement of United States trademarks, infringement of common law trademarks,
unfair competition, other violations of the Lanham Act, copyright infringement, breach of
contract, and other claims under the law ofthe Commonwealth of Pennsylvania. Vedozi
denies that any of CBG’s clains are legitimate and further denies that it has taken any
actions to the personal and&commercial detriment of CBG.

The Parties

2. Cintron is a Delaware limited liabilitcompany with its principal place of
business in Philadelphia. Cintrds in the business of ddeping, marketng, selling, and
promoting energy drink producésd other beverage products.

ANSWER:
In answer to paragraph 2, Vedozi states thait is without knowledge or information

sufficient to form a belief as to the truth ofthe averments therein, and it therefore denies
said averments.

3. Cintron’s Chairman is Wes Wyatt; Ciotr's Chief Executive Officer is Richard
Wyatt.

ANSWER:

In answer to paragraph 3, Vedozi states thait is without knowledge or information
sufficient to form a belief as to the truth ofthe averments therein, ad it therefore denies
said averments.

4. Defendant Vedozi, Inc. (d/b/a Vedoziimited) (“Vedozi”) is a Maryland
corporation with its principaplace of business at 220 Noritain Street, Suite 102, Natick,
Massachusetts. Vedozi ia the business of, among othiings, distributing beverages to
customers.

ANSWER:

Admitted.

1645131-1



Case 2:11-cv-03926-JS Document 12 Filed 07/12/11 Page 3 of 65

5. The President of Vedozi is VictordBzien (“Edozien”), who, upon information
and belief, is a United States citizen and resides in Massachusetts.
ANSWER:

Admitted.

6. On or about March 24, 2008, Cintron awddozi (collectively, the “Parties”)
entered into a Distribution Agreement wherebintron granted Vedozi the exclusive right to
distribute Cintron products directgnd through affiliates and subdistributors in certain African
countries.

ANSWER:

In answer to paragraph 6, Vedozi states thathe parties’ contract speaks for itself;
and in all other respects, Vedozi denies the averments of paragraph 6.

7. By way of a Fourth Addendum to thi#stribution Agreement executed May 26,
2009, Vedozi's exclusive right tadistribute Cintron productsvas expanded to the entire
continent of Africa. (A copy ofhe Distribution Agreement arfeburth Addendum (collectively,
the “Agreement”) is attached hereto as Exhibit A.)

ANSWER:
In answer to paragraph 7, Vedozi states thathe parties’ contract speaks for itself;

and in all other respects, Vedozi denies the averments of paragraph 7.

Jurisdiction and Venue

8. This Court has subject matter jurisdiction in this matter under 28 U.S.C. 88 1331
and 1338(a) because this Complaint asserts federal questions under the Lanham Act, and has
supplemental jurisdiction over the related state ¢éaims asserted in this matter pursuant to 28

U,S.C. §8 1338(b) and 1367(a).
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ANSWER:

Admitted.

9. This Court also has diversity jurisdiction pursuant to 28 U.S.C. 8§ 1332 because
the matter in controversy exceeds $75,000, exclusfvinterest and costs, and is between
citizens of different states.

ANSWER:

Paragraph 9 states a legal conclusion tavhich no response is required. Vedozi is
also without knowledge or information sufficient to form a belief as to the truth of the
amount in controversy, and ittherefore denies said averment.

10. Venue is appropriate under 28 U.S.C. § 1391 because a substantial part of the
events or omissions giving rise to the claim ocalirethis district andhe defendants explicitly
have consented to personal jurisdiction in comrBhiladelphia, Pennsylvania, as set forth in the
Agreement. (See Ex. A, at 1117.)

ANSWER:
In answer to paragraph 10, Vedozi states thathe parties’ contract speaks for itself;

and in all other respects, Vedozi denies the averments of paragraph 10.

Cintron’s Business Activity and Trademark Registrations in the United States

11. Cintron manufactures its beverages in the United States using cans and bottles
produced by a U.S. supplier. Cintron then slhiyesfinal products to #ir distributors across the
globe for sale to end customers.

ANSWER:
In answer to paragraph 11, Vedozi stas that it is wihout knowledge or

information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.
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12.  Cintron began selling energy drinks in the United States in 2006 and, in 2007,
began selling teas and fruit beverages as well.
ANSWER:

In answer to paragraph 12, Vedozi stas that it is wihout knowledge or
information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.

13.  Cintron’s drink products include energy ks in a variety oflavors, including:
Original, Cranberry Splash, Pineapple Passion, Mango, Tropical Azul, and Sugar-Free Tropical
Azul. Cintron produces these energindéds in either 8.4-ounce or 16-ounce cans.

ANSWER:

In answer to paragraph 13, Vedozi stas that it is wihout knowledge or
information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.

14. Cintron also produces and sells teasinariety of favors, including: Lemon,
Peach Mango, and Sweet Tea. Cintron typicpibduces these teas in 24-ounce cans and 14-
ounce glass bottles, but alscesplly-produces them in 12-ounce cans for Vedozi's distribution
in Africa.

ANSWER:

In answer to paragraph 14, Vedozi stas that it is wihout knowledge or
information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.

15.  Finally, Cintron produces non-carbonated, fruit-flavored beverages, including the
following flavors: Fruit Punch, GrapeAde, @geAde, and Watermelon-Strawberry. Cintron

typically produces these fruit drinks in 24-ounce cans and 14-ounce glass bottles, but also

specially-produces them in 12-ounce ctmrsvedozi’s distribution in Africa.

1645131-1



Case 2:11-cv-03926-JS Document 12 Filed 07/12/11 Page 6 of 65

ANSWER:

In answer to paragraph 15, Vedozi stas that it is wihout knowledge or
information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.

16. In July and August of 2006, respective@intron filed trademark applications
with the U.S. Patent and Trademark Offit6SPTO”) for “CINTRON 21" (Registration No.
3,410,949) and “CINTRON ENERGY ENHANCERRegistration No. 3,600,401), which
registrations were granted on A@il 2008 and March 31, 2009, respectively.

ANSWER:

Admitted.

17.  On August 19, 2009, Cintron filed two tradark applications at the USPTO for

their beverages in tarnational Class (C”) 030 and IC 032 under Section 1(a) of the Lanham

Act (15 U.S.C. § 1051(a): (1) the word matkNTRON (Serial No. 77/807,941); and (2) the
stylized CINTRON word mark (Serial N@.7/807,946). These CINTRON applications were
moved to publication by the Trademark Examiner and published for opposition by the USPTO
on March 15, 2011 and March 22, 2011, respectivéhhe trademarks and pending trademarks
referenced in this paragraph and the precedinggpaph hereafter are caltevely referred to as

the “CINTRON Trademarks.”)Jee Ex. 13 for copies of Cinbn’'s trademark registrations,
pending trademark applications, and publicatiotices for pending trademark applications in

the United States.)

1 The IC 030 classification is for tea-based drjrike IC 032 classificatiois for energy drinks
and fruit drinks.

1645131-1



Case 2:11-cv-03926-JS Document 12 Filed 07/12/11 Page 7 of 65

ANSWER:

Admitted.

18. Since Cintron’s inception, Cintron haactively and continuously used the
CINTRON Trademarks on the cans and bottles in which it sells its beverages, as well as on the
promotional and marketing materials it dissasibes with respect to its beverages.

ANSWER:

In answer to paragraph 18, Vedozi stas that it is wihout knowledge or
information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.

19. Since 2006, Cintron has had annual worldievsales of beverages bearing the
CINTRON Trademarks in excess of one million dollars.

ANSWER:

In answer to paragraph 19, Vedozi stas that it is wihout knowledge or
information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.

20. Cintron has sold CINTRON beverages asrahe continental United States and
Hawaii, as well as in Australia, anduntries in Central America and Africa.

ANSWER:

In answer to paragraph 20, Vedozi stas that it is wihout knowledge or
information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.

21. The CINTRON Trademarks have over thetpaearly five years acquired specific

distinctiveness with respect to Cintron’sesaf energy drinks and other beverages.
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ANSWER:

In answer to paragraph 21, Vedozi stas that it is wihout knowledge or
information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.

22.  Additionally, Cintron has spent approximately on average of one million dollars
each year in connection with marketing, adigarg, and promoting #h CINTRON brand; its
distributors around the world speadditional money on advertising.

ANSWER:

In answer to paragraph 22, Vedozi stas that it is wihout knowledge or
information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.

23.  Specifically, Cintron promotes the CINTRON mark through various promotional
media, venues, and sponsorships, includindp@tPower Boating World Championships, the X-
games, various boat races throughout the Uriitiaties, concerts aroumide world, and on the
Internet.

ANSWER:
In answer to paragraph 23, Vedozi stas that it is wihout knowledge or

information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.

The Distribution Agreement

24. The Agreement with Vedozi grants Vedahe exclusive rightto distribute
Cintron’s products in Africa.
ANSWER:

In answer to paragraph 24, Vedozi states thathe parties’ contract speaks for itself;
and in all other respects, Vedozi denies the averments of paragraph 24.
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Case 2:11-cv-03926-JS Document 12 Filed 07/12/11 Page 9 of 65

25. \Vedozi is obliged under the Agreement “iese its best reasonable efforts to
distribute [Cintron’s products] to customersind to “aggressivelysell, promote, and
merchandise [Cintron’s products] to customegsihering to Cintron’s promotional guidelines.
ANSWER:

In answer to paragraph 25, Vedozi states thathe parties’ contract speaks for itself;
and in all other respects, Vedozi denies the averments of paragraph 25.

26. The Agreement specifically provides that Cintron may assist Vedozi with the
marketing of Cintron’s products in Africand will honor reasonable geests for promotional
support.

ANSWER:

In answer to paragraph 26, Vedozi states thathe parties’ contract speaks for itself;
and in all other respects, Vedozi denies the averments of paragraph 26.

27. In fact, at the request of Edozien,tiag individually and in his capacity as
President of Vedozi, in June of 2010, Gamirspent approximately $30,000 to pay for a music
artist who has an endorsement deal with CintroménUnited States to travel to South Africa to
perform with a popular South African musicianaatoncert sponsored Iintron; Cintron also
regularly sent at Vedozi’s regsteproduct samples and otherm@on-related merchandise to
assist Vedozi with his distribution activities in Africa.

ANSWER:

Vedozi denies the averments of paragraph 27.
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28.  Pursuant to the Agreement, Vedozi isstdomit marketing materials intended for
use in connection with the distribution of CTRON products to Cintron for written approval
prior to use, which it has doma a number of occasions.

ANSWER:

In answer to paragraph 28, Vedozi states thathe parties’ contract speaks for itself;
and in all other respects, Vedozi denies the averments of paragraph 28.

29.  \Vedozi is permitted to appoint sub-distribrg to assist with its obligations under
the Agreement. Specifically, Wezi is permitted, without prioauthorization by Cintron, to
appoint its “Affiliates” as subdistributors, An flliate,” as defined in the Agreement, is “any
entity owned or controlled by, owning oorttrolling, or under commoownership or control
with, such party.” $eeEx. A, at 11.4 & 2.4.)

ANSWER:

In answer to paragraph 29, Vedozi states thathe parties’ contract speaks for itself;
and in all other respects, Vedozi denies the averments of paragraph 29.

30. \Vedozi is permitted under the Agreement to appoint subdistributors that do not
gualify as an “Affiliate” only after first obtaing the written authorization of Cintron S€eEx.

A atf24)
ANSWER:

In answer to paragraph 30, Vedozi states thathe parties’ contract speaks for itself;
and in all other respects, Vedozi denies the averments of paragraph 30.

31. Vedozi explicitly acknowledged in the Aggment that it “shall not directly or
indirectly sell or distribute thBroduct outside of [Africa] withouhe prior written permission of

[Cintron].” (SeeEX. A, at 19.)

10
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ANSWER:

In answer to paragraph 31, Vedozi states thathe parties’ contract speaks for itself;
and in all other respects, Vedozi denies the averments of paragraph 31.

32. In signing the Agreement, Edozien, agtiindividually and inhis capacity as
President of Vedozi, explicitlagreed that, although he would have the right to use Cintron’s
Intellectual Property as hereinafter definedpimmote the good will and sale of Cintron’s
products in Africa, as Cintron'distributor, he has no rights in i@ion’s Intellectual Property.
(SeeEx. A, at 17 10.1 & 10.2.)

ANSWER:

In answer to paragraph 32, Vedozi states thathe parties’ contract speaks for itself;
and in all other respects, Vedozi denies the averments of paragraph 32.

33. Indeed, Edozien, acting individually and s capacity as President of Vedozi,
explicitly agreed thaflO1 trademarks, trade dsgscopyright and goodwill as they relate to the
Product [which is defined in the Agreement tolirde all of Cinton’s then-existing and future
products], packaging, image, merchandisingd aadvertising material (the “Intellectual
Property”) remain the sole and exclusive property of Cintr@eelx. A, at § 10.1.)

ANSWER:

In answer to paragraph 33, Vedozi states thathe parties’ contract speaks for itself;
and in all other respects, Vedozi denies the averments of paragraph 33.

34. Edozien, acting individually and in his @ty as President of Vedozi, further
explicitly agreed with Cintron’s representation that it “is the owner efltitellectual Property
[and] that it has and will have the right to liserthe Intellectual Property to [Vedozi] throughout

the term of the Agreement.3€eEx. A, at § 10.2.)

11
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ANSWER:

In answer to paragraph 34, Vedozi states thathe parties’ contract speaks for itself;
and in all other respects, Vedozi denies the averments of paragraph 34.

35. The Agreement further contains an indemnity provision whereby Vedozi

explicitly agreed to “indemnifyand hold [Cintron] harmless froand against any and all Losses
arising out of, resulting from or otherwise conneatgith any allegation of . . . (2) any negligent
act, misfeasance or nonfeasance by Distributoraf$)breach by Distributor of the covenants,
representations and warrantiesnt@ned in this Agreement; X4any wrongful or misleading
claim, advertising or repres@tion by Distributor or by @y agent or representative of
Distributor regarding the Producter (5) Distributor’s failureto comply with any other
provisions of this Agreement.SgeEx. A, at 1 8.3.)

ANSWER:

In answer to paragraph 35, Vedozi states thathe parties’ contract speaks for itself;
and in all other respects, Vedozi denies the averments of paragraph 35.

36. Pursuant to the Agreement, Vedozi ts submit to Cimon monthly reports
concerning his sales activitiesetmumber and identity of the stomers to whom it is selling
CINTRON beverages (includingame, address, telephone numiaerd contact peon), and its
product inventory, but has never done sBeeEx. A., at § 3.6.)

ANSWER:

In answer to paragraph 36, Vedozi states thathe parties’ contract speaks for itself;
and in all other respects, Vedozi denies the averments of paragraph 36.

12
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37. \Vedozi also is to deliver to Cintron pimase forecasts for each calendar year prior
to December 1 in the calendar year precedimgftinecast year, updated aqigaly, as well as
monthly product case volume estimatesdach item, but has never done s8edEx. A., at
3.8.)

ANSWER:

In answer to paragraph 37, Vedozi states thathe parties’ contract speaks for itself;
and in all other respects, Vedozi denies the averments of paragraph 37.

38. \Vedozi is not permitted to directly or indirectly sell or distribute Cintron’s
products outside of Africa #hout the prior written penission of Cintron. $eeEx. A, at 1 9.)
ANSWER:

In answer to paragraph 38, Vedozi states thathe parties’ contract speaks for itself;
and in all other respects, Vedozi denies the averments of paragraph 38.

39. The Agreement is explicitly governed by andbe interpreted in accordance with
Pennsylvania law and the Partiesesgl that all actions relating ¢@ arising from the Agreement
were to be brought in federal state court in PennsylvaniaSdeEx. A, at 1 17.)

ANSWER:
In answer to paragraph 39, Vedozi states thathe parties’ contract speaks for itself;

and in all other respects, Vedozi denies the averments of paragraph 39.

Cintron’s Product Designs and Labels

40. When preparing to sell CINTRON beverage#\frica, Cintron used the original
U.S. CINTRON can designs, which containgee CINTRON Trademarks, and made slight
modifications to the information provided as pafrthe design, as approate for distribution in

Africa.

13
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ANSWER:

In answer to paragraph 40, Vedozi stas that it is wihout knowledge or
information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.

41.  While Cintron has sole decision-making aarity with respect to the final design
of the cans, Cintron confers widozien, acting individually and imis capacity as President of
Vedozi, at times to ensure that the can desoggm$ain accurate information concerning Vedozi’'s
distribution in Africa.

ANSWER:

Vedozi admits only that CBG on occasion mvided designs to Vedozi for its review.
Vedozi denies the remainder ofthe averments of paragraph 41.

42.  The can designs that Cintron has approved and used to make the products that it
sold to Vedozi for distribution in Africanclude both the CINTRON word mark and the
CINTRON stylized word mark. See Ex. C, can designs used for beverage products
manufactured by Cintron falistribution in Africa.)

ANSWER:

Vedozi admits only that the cans used tmake the products that CBG sold to Vedozi
for distribution included both the CINTRON word mark and the CINTRON stylized word
mark. In further answer to paragraph 42, Vedai states that the doument attached as
Exhibit C speaks for itself; and in all othe respects, Vedozi denies the averments of
paragraph 42.

43. The can designs for the prodsidhat Cintron sold t&edozi for distribution in
Africa explicitly state that Cimbn manufactures the productsyns the copyght for the can

design, and owns the trademarks for the CINTRON word and the CINTRON lagee (

generallyEx. C.)

14
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ANSWER:
In answer to paragraph 43, Vedozi states that the document attached as Exhibit C
speaks for itself; and in allother respects, Vedozi denies the averments of paragraph 43.
44.  When modifying the CINTRON can desigits the products that Cintron sold to
Vedozi for distribution in Africa,Cintron stated, using the stliibutor names and addresses
provided by Vedozi, that the African importer fthe products was “Vedozi Inc. T/A Cintron
Africa,” located at “7A Katampe Estate, Phasé\Ryja, Nigeria” (the “Nigerian Address”) and
also located at “#203 Nautilus SandegliRoad, Cape Town, 7945 South AfricaSeg generally
Ex. C.)
ANSWER:
In answer to paragraph 44, Vedozi states that the document attached as Exhibit C
speaks for itself; and in allother respects, Vedozi denies the averments of paragraph 44.
45. Vedozi did not seek Cintron’s authorimmn to use “Vedozi Inc. T/A Cintron
Africa,” located at the Nigerian Address, asuddistributor of Vedozi,ndicating thathe entity
is an “Affiliate” of Vedozi, as defined in the Agreement.
ANSWER:

Vedozi denies the averments of paragraph 45.

46.  Cintron also included the web addresstfe African importer on the can designs,

which was either WWW.CINTRONAFRICA.COM or “WWW.VEDOZI.COM.” (SeeEx. C.)

ANSWER:

In answer to paragraph 46, Vedozi states that the document attached as Exhibit C
speaks for itself; and in allother respects, Vedozi denies the averments of paragraph 46.

15
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47.  Finally, Cintron’s website cintronbeveragegroup.cdmalso is listed on the cans

distributed in Africa, as is thtMADE IN THE USA” designation. $eeEx. C.)
ANSWER:

In answer to paragraph 47, Vedozi states that the document attached as Exhibit C
speaks for itself; and in allother respects, Vedozi denies the averments of paragraph 47.

48.  Cintron forwarded to Edozien, acting indivially and in his capacity as President
of Vedozi, proofs of each of the final can dgs for his review; Cintron, however, always is
responsible for sending the final can d@sito the can manufacturer for production.

ANSWER:

Vedozi denies the averment that Victor Edzien was acting individually. In further
answer to paragraph 48, Vedozi states thait is without knowledge or information
sufficient to form a belief as to the truth of the remaining avermers therein, and it
therefore denies said averments.

49. The can design for Cintron beverage prodwscdisl to Vedozi for distribution in
Africa has remained substantially the sameesi@mtron and Vedozi begaperating pursuant to
the Agreement.

ANSWER:
In answer to paragraph 49, Vedozi stas that it is wihout knowledge or

information sufficient to form a belief as tothe truth of the remaining averments therein,
and it therefore denies said averments.

Vedozi's CINTRON-Related Activities in Africa

50. Following the execution of the Agreement, Cintron conducted itself according to
the terms of the Agreement, providing Vede#th CINTRON beverage products upon his
written request (typically by a written purchase order communicated electronically or other

electronic communication).

16

1645131-1



Case 2:11-cv-03926-JS Document 12 Filed 07/12/11 Page 17 of 65

ANSWER:

Vedozi denies the averments of paragraph 50.

51. Specifically, Vedozi ordered, and Cintron shipped to Vedozi, energy drinks in the
8.4 oz. can size in the following flavors: OriginCranberry Splash, meapple Passion, Tropical
Azul, and Sugar Free Tropical AzuMedozi ordered, and Cintronipped to Vedozi, teas in the
12 oz. can size in the following flavors: Green Tea, Peach Tea, and Mango-Green Tea. Vedozi
also ordered, and Cintron shipped to Veddmiit drinks in the 12 oz. can size in the
Watermelon-Strawberry flavor.
ANSWER:

Vedozi admits only thatit ordered and CBG shipped cerain energy drinks, teas and
fruit drinks to Vedozi. Vedozi deniesthe remaining averments of paragraph 51.

52.  For more than the first two years that the Parties operated under the Agreement,
Vedozi paid for shipments of CINTRON product when received.
ANSWER:

Vedozi admits that it paid for shipmens of products received from CBG. Vedozi
denies the remaining averments of Paragraph 52.

53. In total, Vedozi placed twelve purchase orders for a total of 25,839 cases of
Cintron’s energy drinks and othbeverage products that Ciotr shipped to Vedozi pursuant to
the Agreement.

ANSWER:

Vedozi denies the averments of paragraph 53.
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54.  Cintron does not at this time have anjormation concerning Vedozi’'s current
inventories with respect to the CINTRON prathithat it shipped to Vedozi in Africa.
ANSWER:

In answer to paragraph 54, Vedozi stas that it is wihout knowledge or
information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.

55.  Throughout the course of the Partieslat®nship; Vedozihas forwarded to
Cintron for its approval promotional and maikgt materials that it has used to promote
CINTRON products in Africa.

ANSWER:

Vedozi denies the averments of paragraph 55.

56. These promotional and marksgi materials also include the

CINTRONAFRICA.COM website, which is an active website that advertises each of Cintron’s

products identified above, including illustratiooiseach of the productsith the can and bottle
label designs produced by Cintron. The CRON Trademarks are clearly depicted on the

website. $eeEx. D for pages from the curre@iINTRONAFRICA.COM website depicting

CINTRON products.)
ANSWER:
Vedozi admits only that the website CINRONAFRICA.COM is an active website.

In further answer to paragraph 56, Vedozi stateghat the document attached as Exhibit D
speaks for itself; and in all oher respects, Vedozi denies the averments of paragraph 56.

57. The CINTRONAFRICA.COM website also lists promotional activities in Africa

involving Cintron’s energy drinkand other products at variouseews and venues across Africa.

(Sedid.)
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ANSWER:

In answer to paragraph 57, Vedozi states that the document attached as Exhibit D
speaks for itself; and in all oher respects, Vedozi denies the averments of paragraph 57. |

58.  Additionally, Cintron Africa maintais a Facebook page, which depicts the
CINTRON stylized word mark and identifies tfi@vors of CINTRON enayy drink that Cintron
produces and has sold to Vedozr tbstribution in Afrca. The page also states, “[tlhe Latin
accent of the drink flavors, trademark logo and dasign appeal to the fast growing Hispanic
demographic in American marketplace, andhasv very popular among African Ws, models,
actors, actresses, dancers, iashcons and pop star,” [sicBéeEx. E for a printout of Cintron
Africa’s current Facebook page.)
ANSWER:

In answer to paragraph 58, Vedozi stas that it is wthout knowledge or

information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.

Trademark Activities in Africa

59. In the Spring of 2010, Cintron discovered that Edozien, acting individually and in
his capacity as President of Vedozi, had directed the filing of trademark applications for
CINTRON Trademarks in South Africa and Nigettlae two countries that Vedozi identified as

its distribution centers on the Cintron cans.

ANSWER:

Vedozi denies the averments of paragraph 59.
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60. Specifically, Cintron discovered that “Annette V. Edozien” had filed a trademark
application in Nigeria for the CINTRON wordhark (in IC 030) on behalf of “Nettadoz
Enterprises” (“Nettadoz”), an entity which Edozien referred to in communications with Cintron
as a “partner.” The Nettadoz CINTRON &pation was filed on February 19, 2008, while
Edozien, acting individually and in his capacag President of Vedozi, was negotiating the
Agreement with Cintron. In the applicatioNettadoz Enterprises lists its address as “139
Nnebisi Road, Umuezei, Asaba, Defiate” (the “Nettadoz Address”).

ANSWER:

Vedozi denies that Edozien was acting indidually. In further answer to paragraph
60, Vedozi states that it is without knowledge oinformation sufficient to form a belief as to
the truth of the remainder of the averments tterein, and it therefore denies said averments.

61. Upon information and belief, Annette Edozien is the wife of Edozien.

ANSWER:

Vedozi denies the averments of paragraph 61.

62. Upon making this discovery, Cintron filadademark applications of its own in
Nigeria on May 11, 2010 for the CINTRON woaahd stylized word marks (in IC 030 and IC
032), which were published on December 31, 2046ttadoz Enterprises subsequently blocked
the Cintron applications through the formal ogpos of each application. Cintron formally

opposed Nettadoz’s CINTRON trademarbplications in February of 2011.

ANSWER:

In answer to paragraph 62, Vedozi stas that it is wihout knowledge or
information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.
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63.  Additionally, in March of 2010, Cintron discovered that, on or about November
11, 2009, “Vedozi Investments (Pty) Ltd.,” whidists one of its directors as “Edozien, 21
Connecticut Ave., Natick, Mass. 01760,”ilefl trademark agdjgations for the
CINTRONAFRICA and CINTRON word mask(in IC 032) in South Africa.

ANSWER:

In answer to paragraph 63, Vedozi stas that it is wihout knowledge or
information sufficient to form a belief as tothe truth of the averments therein, and it
therefore denies said averments.

64. Upon information and belief, “21 Conrtext Ave., Natick, Mass. 01760” is
Edozien’s home address.

ANSWER:

Vedozi denies the averments of paragraph 64.

65. Upon making this discovery, Cintron atteteq to file trademark applications in
South Africa for the CINTRON name and the CRIDN stylized word mark (in IC 030 and IC
032), but the South African registrar has provisiignaefused Cintron’s trademark applications
due to their similarity to the gfications filed under the diron of Edozien, aing individually
and in his capacity as President of Vedozi, Whapplications have impad Cintron’s rights in

its own Intellectual Property.

ANSWER:

In answer to paragraph 65, Vedozi stas that it is wihout knowledge or
information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.
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66. Cintron also discovered in the Spring 2810 that “Cheers Enterprises (Private)
Ltd” had filed a trademark application in Zimhved for the CINTRON word mark (in IC 032) on
September 16, 2009.

ANSWER:

In answer to paragraph 66, Vedozi stas that it is wihout knowledge or
information sufficient to form a belief as tothe truth of the averments therein, and it
therefore denies said averments.

67. Upon making this discovery, on ob@ut June 10, 2010, Cintron filed trademark
applications in Zimbabwe for the CINTRON woathd stylized word marks (in IC 030 and IC
032). These applications are pending.

ANSWER:

In answer to paragraph 67, Vedozi stas that it is wihout knowledge or
information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.

68. Upon discovering the trademark filingm these three countries, Cintron
confronted Edozien about the filings. In pease, Edozien, acting individually and in his
capacity as President of Vedozi, representedhbdiad authorized Vedozi’s affiliates, partners,
and/or related individuals and erg# to file the trademark appditons on behalf of Cintron in
order to prevent Cintron from being the victoh intellectual property piracy (which Edozien
said is a common occurrence inridh). Edozien further represedtéhat he inteded to assign
all trademark applications and rights with respto the CINTRON Trademarks and name to
Cintron.

ANSWER:

Vedozi denies the averments of paragraph 68.
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69. Over the course of the next severabntis, the Parties engaged in discussions

regarding Vedozi’'s assignment to Cintron of all trademark applications and trademark rights filed

and/or obtained with respect to CINTRON.
ANSWER:

Vedozi denies the averments of paragraph 69.

70.  Throughout the course of these discoss] Edozien, actinghdividually and in
his capacity as President of Vedozi, repeateelyesented to Cintron that all CINTRON-related
trademarks applied for in Africaould be assigned to Cintron.

ANSWER:

Vedozi denies the averments of paragraph 70.

71. By the beginning of 2011, the negotiatidmed failed to result in the assignment
of the trademarks.
ANSWER:

Vedozi denies the averments of paragraph 71.

72.  Throughout the course of these discussi@mstron continued to ship products to

Vedozi in Africa under the Agreement, with the last shipment taking place on or about January

17, 2011.
ANSWER:

Vedozi admits that there have been ncshipments from CBG to Vedozi since
January 17, 2011. Vedozi denies the remmader of the averments of paragraph 72.
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73.  Shortly thereafter, for the first tim&dozien, acting indidually and in his
capacity as President of Vedozi, told Cintron tllate to Vedozi's sales and marketing efforts in
Africa, Edozien believed he was entitled to Qints Intellectual Property iAfrica and that he
had no intention of assigning any iteetual property rights to Cintron.

ANSWER:

Vedozi denies the averments of paragraph 73.

74. At this point, realizing that Edozien, aa individually andin his capacity as
President of Vedozi, had intentionally misl€intron and that he pgparently intended to
misappropriate Cintron’s Intellectual Properights in Africa, Cintron conducted a broader
search to see if Vedozi, Edozien, and/or any of tiliates, partners, or other related entities or
individuals had filed trademawpplications for the CINTRON Trademarks elsewhere in Africa.
ANSWER:

Vedozi denies the averments of paragraph 74.

75.  What Cintron discovered was astoundingdeed, since the bening of 2011,
Cintron has discovered that Edez, acting individually and irhis capacity as President of
Vedozi, and/or individuals and entities appareméiated and otherwise believed to be directed
by or otherwise affiliated with Vedozi and/or Edozien have filed a number of trademark
applications across the continent of Africa, a&asg ownership of the CINTRON word mark and
stylized word mark, as well as ownership \@riations of the CINTRON name, including

CINTRONAFRICA.
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ANSWER:

Vedozi denies the averments of paragraph 7as they relate to Vedozi and Edozien.
In further answer to paragraph 75, Vedozi sates that it is without knowledge or
information sufficient to form a belief as to the truth of the averments therein as it relates
to other individuals or entities, ard it therefore denies said averments.

76. To date, in addition to the originalafemark applications in South Africa,
Nigeria, and Zimbabwe, Cirdn has discovered trademarkpéications for the CINTRON
Trademarks in Africa filed by Vedozi and/or Ed#z, acting individuallyand in, his capacity as
President of Vedozi, and their affiliates, partnemspther related entities or individuals in the
countries of Morocco, Mozambique, Uganda, anthiia, as well as additional trademark filings
in Nigeria.

ANSWER:

Vedozi denies the averments of paragraph 7&s they relate to Vedozi and Edozien.
In further answer to paragraph 76, Vedozi sates that it is without knowledge or
information sufficient to form a belief as to the truth of the averments therein as it relates
to other individuals or entities, ard it therefore denies said averments.

77.  Specifically, on March 5, 2010, “Vedozltd.,” again care of “Annette V.
Edozien” at the Nettadoz Address filed tra@eknapplications in Nigeria for the CINTRON
stylized word mark (in IC 030 and IC 032). Bye time Cintron learned of this, the opposition
period had expired.

ANSWER:
In answer to paragraph 77, Vedozi stas that it is wihout knowledge or

information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.
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78.  Cintron further found that, in Mozambique, on or about December 2, 2010 and
January 6, 2011, “Vedozi IncT/A Cintron;” which lists itsbusiness address as the Vedozi
address in Natick Massachusetts, filed tradenagidications for the MITRON stylized word
mark (in IC 030), as well as the CINTRONAFRA@vord mark (in IC 030 and IC 032). Cintron
filed formal oppositions to thesapplications on June 9, 2011Cintron also filed its own
trademark applications for the CINTRON wantark and the CINTRON stylized word mark
(both in IC 030 and IC 032) in Mozambique on June 6, 2011.

ANSWER:

In answer to paragraph 78, Vedozi stas that it is wihout knowledge or
information sufficient to form a belief as tothe truth of the averments therein, and it
therefore denies said averments.

79.  Cintron also discovered that, on Januaty 2011, “Vedozi, Inc.,” located at the
Nigerian Address, filed a trademark applicatiorzambia for the CINTRON word mark (in IC
032).

ANSWER:

In answer to paragraph 79, Vedozi stas that it is wihout knowledge or
information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.

80. Cintron further discovered that, on Felmua5s, 2011, “Vedozi Inc., T/A Cintron
Africa,” located at the Nigeriaddress, filed trademark applications in Morocco for the
CINTRON and CINTRONAFRICA wordnarks (in IC 030 and IC 032).

ANSWER:
In answer to paragraph 80, Vedozi stas that it is wihout knowledge or

information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.
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81. In Uganda, on or about February 16, POEdozien, acting individually and in his
capacity as President of Vedozi, filed two tradekmapplications, one for the CINTRON stylized
word mark (in IC 032) and another for theNJIRONAFRICA word mark (in IC 030), listing the
Vedozi address in Natick, Massachusetts.

ANSWER:

Vedozi denies the averments of paragraph 81.

82.  Cintron authorized nonef the trademark applicats for the CINTRON word or
stylized word marks that were filed by Vedozi, Edozien, their affiliates, partners, and/or other
related entities andrf individuals in any country in Africa.

ANSWER:

Vedozi denies the averments of paragraph 8a&s they relate to Vedozi and Edozien.
In further answer to paragraph 82, Vedozi sates that it is without knowledge or
information sufficient to form a belief as to the truth of the averments therein as it relates
to other individuals or entities, ard it therefore denies said averments.

83. In January 2011, Cintron discovered th#&dozi had been marketing and/or
selling his own tea productalled “Envo,” that was labale with a design owned and
copyrighted by Cintron that contead alternating light and darkysaabove a flowering plant.
(SeeEx. F for the “Envo” Sweet Tea label dgisiand the CINTRON Sweet Tea can design.)

ANSWER:

Vedozi denies the averments of paragraph 83.

84. The design of the sweet tea laheded by Vedozi for the Envo product is
substantially similar to the design of the label that Cintron uses for its sweet tea pr@ket. (

Ex. F)
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ANSWER:

Vedozi denies the averments of paragraph 84.

85. In June 2011, Cintron was notified tham April 2011, Nettadoz had filed a
Counter Statement to Cintron’s formal oppositiorNettadoz’s trademark application, asserting
that it is the “proprietor” of CINTRON, that has been “carrying on business worldwide in
association with CINTRON, that it had never bae@ distribution agreement with Cintron, and
that CINTRON is Nettadoz's “brain child.”See Ex. G, Counter Statement to Notice of

Opposition, dated April 8, 2011.)

ANSWER:

In answer to paragraph 85, Vedozi stas that it is wihout knowledge or
information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.

Trademark Activities in Europe

86. In the Fall of 2010, Wes Wyatt of @ron disclosed to Edozien, acting
individually and in his capacitgs President of Vledozi, Cintronigtent to pursue a distributor to
sell CINTRON products in Europe.

ANSWER:

Vedozi denies the averments of paragraph 86.

87.  Cintron was in the process of finalizimggotiations with a European distributor
to begin European sales of CINTRON beverggeducts when the prospective distributor
discovered that there was angeng Community Trademark (“CTM"application in Europe for

the CINTRON name.
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ANSWER:

In answer to paragraph 87, Vedozi stas that it is wihout knowledge or
information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.

88. Indeed, on February 24, 2011, “MVedozi” filed a CTM application for the
CINTRON word on behalf of the purported woer” of the mark, “Vedozi Limited t/a
CintronAfrica,” located athe Nigerian Address.SeeEx. H, MVedozi’'s CTM application, dated
2/24/2011.)

ANSWER:

In answer to paragraph 88, Vedozi stas that it is wihout knowledge or
information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.

89. The CTM application covers 27 countrie$ the European Union, including
Austria, Belgium, Bulgaria, Cyprus, CzedRepublic, Denmark, Estonia, Finland, France,
Germany, Greece, Hungary, Ireland, Italy, liat\ithuania, Luxembourg, Malta, Netherlands,
Poland, Portugal, Romania, Slovakia, Slovenia, Spain, Sweden, and the United Kingdom.
ANSWER:

In answer to paragraph 89, Vedozi stas that it is wihout knowledge or
information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.

90. Cintron did not authorize thdifig of this CTM application.

ANSWER:
In answer to paragraph 90, Vedozi stas that it is wihout knowledge or

information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.
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91.  Further, in the Fall of 2010, Cintron hddclosed to Edozien, acting individually
and in his capacity as President of Veddhit it was looking into producing CINTRON
products in Austria in ordeto decrease the casbf shipping CINTRON products from the
United States to Vedozi in Africa.

ANSWER:

Vedozi denies that Edozien was acting indidually. In further answer to paragraph
91, Vedozi states that it is without knowledge oinformation sufficient to form a belief as to
the truth of the averments therein, ad it therefore denies said averments.

92.  Upon information and belief, using the CTM application as evidence of product
ownership and intellectual properrights, Vedozi has placedn order withmore than one
manufacturer in Austria to prode beverage products in cans witmearly-identical design as
the cans previously authorized by Cintron fastdbution of its products Africa, including the
CINTRON Trademarks (th€Austrian Orders”).

ANSWER:

Vedozi denies the averments of paragraph 92.

93. Cintron did not authorize the Austrian Orders.
ANSWER:

In answer to paragraph 93, Vedozi stas that it is wihout knowledge or
information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.

94. Cintron has, to date, been unable tdéedmine the source dype of beverage

products with which Vedozi intends to fill the canatthre to be created pauant to the Austrian

Orders.
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ANSWER:

In answer to paragraph 94, Vedozi stas that it is wihout knowledge or
information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.

95. Cintron does not have knowledge regagdthe quantity of canrequested in the
Austrian Orders or where Vedozi intends tdl ®& otherwise distribute these products once
manufacture is complete.

ANSWER:

In answer to paragraph 95, Vedozi stas that it is wihout knowledge or
information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.

96. Upon information and belief, Vedozntends to intoduce these unknown
beverage products bearing the CINTRON Tradémamto the stream ofommerce in Africa
and/or Europe in the immediate future.

ANSWER:

Vedozi denies the averments of paragraph 96.

97. Cintron cannot rule out & possibilities that the Astrian Orders were not
Vedozi's first requests to produce beveragearing the CINTRON Trademarks in Europe or
elsewhere or that Vedozi isrehdy distributing its own bevage products under the CINTRON
name and using the CINTRON Trademarks in Europe, Africa, or elsewhere.

ANSWER:

Vedozi is unable to answer paragraph 97 based on how the paragraph is phrased,
and it therefore denies said averments.
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Vedozi's Activities in the United States

98. Cintron presently has trademark applicas pending before the USPTO for the
“CINTRON” name and the “CINTRON" stylized word mark.
ANSWER:

Admitted.

99. On or about April 6, 2011, Vedozi and its affiliate or partner “Nettadoz
Enterprises” each submitted a request for a ninety-day extension of time within which to submit
an opposition to Cintron’s trademarkmications in the United States.SgeEx. | (copies of
Vedozi and Nettadoz Enterprises’ regisefor extensions to oppose).)

ANSWER:

Vedozi denies that Nettadoz Enterprises cotitutes an affiliate or partner of Vedozi.
In further answer to paragraph 99, Vedozi staés that the attacheddocument speaks for
itself; and in all other respects, Vedozdenies the averments of paragraph 99.

100. Absent these requests for extensjor@@Gintron would hae been granted
registration of each trademark by the endh& opposition period on April 14, 2011 and April
21, 2011, respectively.

ANSWER:

In answer to paragraph 100, Vedozi stateshat it is without knowledge or
information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.

101. Upon information and belief, Vedozi (or any of its affiliates or partners, including
Nettadoz Enterprises) has not previously attempted to sell or actually sold any CINTRON

products in the United States.
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ANSWER:

Admitted as to Vedozi. In further answer to paragraph 101, Vedozi denies that
Nettadoz Enterprises constitutes an affiliate orpartner of Vedozi and Vedozi is without
knowledge or information sufficient to form a belief as to the truth of the averments
therein as it relates to other individuals or entities, and it therefore denies said averments.

102. Upon information and belief, neither Vedowor its affiliateor partner Nettadoz
Enterprises has any valid basis which to file objections to Cintron’s trademark applications
pending before the USPTO.

ANSWER:

Vedozi denies the averments of paragraph 10&s they relate to Vedozi. Vedozi also
denies that Nettadoz Enterprises constitutes aaffiliate or partner of Vedozi. In further
answer to paragraph 102, Vedozi states thait is without knowledge or information
sufficient to form a belief as to the truth ofthe averments therein as it relates to other
individuals or entities, and ittherefore denies said averments.

CounNT ONE
CINTRON V. VEDOZI, INC. AND VICTOR EDOZIEN
Trademark Infringement Under the Lanham Act - 15 U.S.C. § 105&t seq.

103. Cintron hereby incorporates the precggdparagraphs by refence as though set
forth at length herein.
ANSWER:

In answer to paragraph 103, Vedozi incorprates its answers to the preceding
paragraphs of Plaintiff’'s Complaint.

104. The CINTRON Trademarks are valid and legally protectable.
ANSWER:

Vedozi neither admits nor denies the avermnts of paragraph 104 because they state
a legal conclusion to which no response is required.

33

1645131-1



Case 2:11-cv-03926-JS Document 12 Filed 07/12/11 Page 34 of 65

105. Cintron has made activegmtinuous, and exclusive @®f the “CINTRON” mark
and the “CINTRON" stylized word markincluding the “CINTRON 21" and “CINTRON
ENERGY ENHANCER” marks for which Cintron kaobtained formal registrations from the
USPTO, with respect to energy drinks and otheverage products for nearly five years.
ANSWER:

In answer to paragraph 105, Vedozi stateshat it is without knowledge or
information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.

106. Cintron has promoted and used the CRON Trademarks in interstate commerce
since 2006.

ANSWER:

In answer to paragraph 106, Vedozi statesthat it is without knowledge or
information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.

107. Cintron is the exclusive owner of each of the CINTRON Trademarks.
ANSWER:

Vedozi neither admits nor denies the avermnts of paragraph 107 because they state
a legal conclusion to which no response is required.

108. Vedozi was engaged in 2008 pursuant te ftyreement to be a distributor of
Cintron’s products in Africa.

ANSWER:

In answer to paragraph 108, Vedozi stateshat the parties’ contract speaks for
itself; and in all other respects, Vedozdenies the averments of paragraph 108.
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109. Edozien, acting individually and in his capggas President of Vedozi, explicitly
acknowledged in the Agreement that Cintron owlhingellectual Property wh respect to all of
Cintron’s products.

ANSWER:

Vedozi denies that Edozien was acting indidually. In further answer to paragraph
109, Vedozi states that the pares’ contract speaks for its#; and in all other respects,
Vedozi denies the averments of paragraph 109.

110. As described above, Edozien, acting indually and in his capacity as President
of Vedozi, and/or individuals and entities direcbgdor closely related to Vedozi and/or Edozien,
have filed trademark applications and, inm&o instances, obtained registrations for the
CINTRON name in multiple countries Africa, as well as in Europe.

ANSWER:

Vedozi denies the averments of paragraph 110 as they relate to Vedozi and Edozien.
In further answer to paragraph 110, Vedozi sates that it is wihout knowledge or
information sufficient to form a belief as to the truth of the averments therein as it relates
to other individuals or entities, ard it therefore denies said averments.

111. Vedozi and Edozien, acting individuallyné in his capacity as President of
Vedozi, have intentionally directed this trademark activity in an effort to misappropriate
Cintron’s Intellectual Property.

ANSWER:

Vedozi denies the averments of paragraph 111.
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112. Vedozi and Edozien, acting individuallyné in his capacity as President of
Vedozi, and/or individuals and entities directador closely related to Vedozi and/or Edozien,
have intentionally misrepresented their improper trademark apgtions in Afrca and Europe
that they own and/or a developed CINTRON.

ANSWER:

Vedozi denies the averments of paragraph 112.

113. As further described above, and upon information and belief, Vedozi has without
Cintron’s permission placed orders in Austria fioe production of cans to be labeled with the
CINTRON Trademarks and/or neaitientical imitations thereof.

ANSWER:

Vedozi denies the averments of paragraph 113.

114. As described above, Vedozi has distributed intends to distribute in the
immediate future unknown beverage productsprotiuced by Cintron icans that are labeled
with the CINTRON Trademarks without Cintron’s permission.

ANSWER:

Vedozi denies the averments of paragraph 114.

115. Vedozi's actions have caused and/or are likely to cause confusion in the
marketplace.
ANSWER:

Vedozi denies the averments of paragraph 115.
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116. Upon information and belief, Vedozi’'s amtis were and are intended to cause -
and are likely to cause - confusion, mistaked @ deception as to the source of origin and
sponsorship or approval of goolg Cintron by using the CINTRON Trademarks, which belong
to Cintron.

ANSWER:

Vedozi denies the averments of paragraph 116.

117. Vedozi sells or is intending to sell energy drinks and other beverage products
bearing the CINTRON Trademarks through the sam&nnels of trade and to the same end
customers as those served by Cintron, includimgexact same customers to whom Vedozi has
been selling as Cintromdistributor in Africa.

ANSWER:

Vedozi denies the averments of paragraph 117.

118. Cintron has no control over Vedozi’'s salebmverage products in cans that are
labeled with the CINTRON Trademarks and, as a result, Cintron’s valuable good will in its
trademarks will be irreparably damaged by Vedozi's acts.

ANSWER:
Vedozi denies the averments of paragraph 118.
COuNT Two
CINTRON V. VEDOZI, INC. AND VICTOR EDOZIEN

False Designation of Origin/False Descrijpwn and Presentation of Goods Under the
Lanham Act - 15 U.S.C. § 1125(a)

119. Cintron hereby incorporates the precedparagraphs by refence as though set

forth at length herein.
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ANSWER:

In answer to paragraph 119, Vedozi incorprates its answers to the preceding
paragraphs of Plaintiff's Complaint.

120. As described above, Vedozi and Edoziacting individually and in his capacity
as President of Vedozi, have promoted, marketedght production of, and sold or are intending
in the immediate future to sell energy drinked beverage products utilizing the names,
trademarks, and logos of Cintron, including@ t6&INTRON Trademarks, without permission or
authority of Cintron.

ANSWER:

Vedozi denies the averments of paragraph 120.

121. Vedozi's and/or Edozien’s asof the images, tradenkar and logos belonging to
Cintron is likely to cause confusion to purchasers.
ANSWER:

Vedozi denies the averments of paragraph 121.

122. Vedozi, by misappropriating and using the names, likeness, and other indicia of
CINTRON, has misrepresenteddafalsely described (or will inhe immediate future) to the
general public the origin and source of the CRON beverage products so as to create the
likelihood of confusion by the general publand audience as to Iottheir source and
sponsorship.

ANSWER:

Vedozi denies the averments of paragraph 122.
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123. Vedozi's activities, including the use tie CINTRON Trademarks on beverage
products that he is producing or will soon peducing without Cintin’s approval and the
contents of the advertrgj on the CINTRONAFRICA,COM website, Facebook, and in other
venues, constitute express and implied misssrations that Vedozi's products bearing the
CINTRON Trademarks are promoted, sponspaedhorized and/aapproved by Cintron.
ANSWER:

Vedozi denies the averments of paragraph 123.

124. Vedozi has not obtained from Cintron apgrmission, authority or any type of
license to use the CINTRON Trademarks beyordithited rightsgranted in the Agreement and
certainly not in conjunction with beverage products that are not manufactured by Cintron.
ANSWER:

Vedozi denies that it has used any &ademarks owned by CBG beyond the rights
granted in the parties’ contract. In further answer to paragraph 124, Vedozi states that the
parties’ contract speaks for iself; and in all otherrespects, Vedozi denies the averments of
paragraph 124.

125. Vedozi's above-described actions are ialation of Section 43(a) of the Lanham
Act in that Vedozi has used (or will in thernediate feature use), in connection with goods and
services, a false designation ofigin and false description guresentation associated with
beverage products that Vedozi is producing.

ANSWER:

Vedozi denies the averments of paragraph 125.
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COUNT THREE
CINTRON V. VEDOZI, INC. AND VICTOR EDOZIEN
Counterfeiting Under the Lanham Act 15 U.S.C. 8 105&t seq.

126. Cintron hereby incorporates the precggparagraphs by rafence as though set
forth at length herein.
ANSWER:

In answer to paragraph 126, Vedozi incorprates its answers to the preceding
paragraphs of Plaintiff's Complaint.

127. As described above, after previouslyegjng that Cintron owrkall rights in the
CINTRON Trademarks, Vedozi and Edozien, actimgjvidually and in his capacity as President
of Vedozi, have intentionally promoted, mat&d, sought production of, and sold or are
intending in the immediate future to sell enedyynks and other beverage products utilizing
identical or nearly identical pies of the CINTRON Trademarks.

ANSWER:

Vedozi denies the averments of paragraph 127.

128. Vedozi and Edozien, acting individuallyné in his capacity as President of
Vedozi, have (or will in the immediate ttue) intentionally reproduce the CINTRON
Trademarks so as to deceive customers inikiting that they are puahasing genuine CINTRON
beverages when, in fact, theyeaor will be getting an entile different beverage product
produced by Vedozi and/or Edozien in a aan bottle specificallydesigned to look like
CINTRON beverages produced byn@bn in the United States.

ANSWER:

Vedozi denies the averments of paragraph 128.
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COUNT FOUR
CINTRON V. VEDOZI, INC. AND VICTOR EDOZIEN
Trademark Dilution Under the Lanham Act - 15 U.S.C. 8 1125(c)

129. Cintron hereby incorporates the precgfparagraphs by rafence as though set
forth at length herein.
ANSWER:

In answer to paragraph 129, Vedozi incorprates its answers to the preceding
paragraphs of Plaintiff's Complaint.

130. Cintron is well-known amondghuge population[] segments” as a source of
innovative beverages.

ANSWER:

In answer to paragraph 130, Vedozi stateshat it is without knowledge or
information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.

131. Cintron has promoted and used the CRON Trademarks in interstate commerce
since 2006 and has promoted and used the RN Trademarks in international commerce
since 2008.

ANSWER:
In answer to paragraph 131, Vedozi stateshat it is without knowledge or

information sufficient to form a belief as to the truth of the averments therein, and it
therefore denies said averments.
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132. As described above, notwithstandintg obligations and rights under the
Agreement that it has been operating urglace 2008, upon information and belief, Vedozi
and/or Edozien, acting individualgnd in his capacity as President of Vedozi, have promoted,
marketed, sought production of, and sold oriatending to sell as their own products and for
their own profit energy drinks and beverage praslutilizing the names, trademarks, and logos
of Cintron, including the CINTR® Trademarks, without permissi or authority of Cintron.
ANSWER:

Vedozi denies the averments of paragraph 132.

133. Vedozi's and/or Edozien’s use or intendese of identical or nearly identical
images, trademarks, and logos belonging to @mtnas diluted or will dilute the value and
esteem of the CINTRON Trademarks becauswilit be impossible to distinguish Cintron’s
beverage products from the copycat products.

ANSWER:

Vedozi denies the averments of paragraph 133.

134. Additionally, Vedozi's and/or Edozien’sdgertising of beverage products on the

CINTRONAFRICA.COM website and on Facebook includdasitrations of Cintron’s products

with the can and bottle label designs produced by Cintron. The CINTRON Trademarks also are
clearly depicted on the website, clearly sugiggsthat Vedozi's and/or Edozien’s beverage
products are one and the same as the CINTR@®Mrage products proded by Cintron in the
United States that Vedozi and Edozien, actingviddially and in his cagcity as President of

Vedozi, have distributed for Cintran Africa pursuant to the Agreement.
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ANSWER:
Vedozi denies the averments of paragraph 134.
COuNT FIVE

CINTRON V. VEDOZI, INC. AND VICTOR EDOZIEN
Trade Dress Infringement Under the Lanham Act - 15 U.S.C. § 1125(c)

135. Cintron hereby incorporates the precedparagraphs by refence as though set
forth at length herein.
ANSWER:

In answer to paragraph 135, Vedozi incorprates its answers to the preceding
paragraphs of Plaintiff’'s Complaint.

136. As described above, upon information and belief, Vedozi and/or Edozien, acting
individually and in his capacity as Presitlesf Vedozi, have promoted, marketed, sought
production of, and sold or aretémding to sell energy drinksd beverage products utilizing
identical or nearly identical can designs and bd#bels that include the names, trademarks, and
logos of Cintron, without perrssion or authority of Cintron.

ANSWER:

Vedozi denies the averments of paragraph 136.

137. The CINTRON Trademarks, includingethiogos used on Cintron’s cans and
bottles, are inherently distitive and specifically identifintron’s beverage products.
ANSWER:

Vedozi neither admits nor denies the avermnts of paragraph 104 because they state
a legal conclusion to which no response is required.
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138. Consumers are likely to be confusedwsen the source of Vedozi’s and/or
Edozien’s beverage products and the source wifr@i’'s beverage products, as there is no way
for the consumer to tell the difference betweentthio products by lookingt the can or bottle
label designs.

ANSWER:
Vedozi denies the averments of paragraph 138.
COUNT SIX

CINTRON V. VEDOZI, INC. AND VICTOR EDOZIEN
Common Law Trademark Infringement and Unfair Competition

139. Cintron hereby incorporates the precegdparagraphs by refence as though set
forth at length herein.
ANSWER:

In answer to paragraph 139, Vedozi incorprates its answers to the preceding
paragraphs of Plaintiff’'s Complaint.

140. Vedozi and/or Edozien, acting individualgnd in his capacity as President of
Vedozi, committed the above-described acts willfully and with full knowledge of the rights of
Cintron and with the intention of deceng and misleading the public, of wrongfully
misappropriating and trading upon the intgronally-recognized Jae of the goodwill and
reputation inherent in the CINRON Trademarks, of benefitingoim and depriving Cintron of
the benefits thereof, and of diiag from Cintron to Vedozi andf Edozien the beefits arising
from the goodwill of Cintron.

ANSWER:

Vedozi denies the averments of paragraph 140.
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141. Vedozi's misappropriation and unfair contipjen has interfered with and will
continue to interfere with Cindn’s rights and ability to exploit the commercial value of the
above-referenced names, logos, aimdemarks belonging to Cintron.

ANSWER:

Vedozi denies the averments of paragraph 141.

142. Upon information and belief, Vedozi haceéved or in the immediate future will
receive substantial profits from its unautilzed use and misappropriation of the above-
referenced names, logos, and trademarks\Vaddzi has been unjustly enriched thereby.
ANSWER:

Vedozi denies the averments of paragraph 142.

143. Vedozi's above-described willful and urthorized misappropriation of the above-
referenced names and marks and of the reputation and goodwill of Cintron has caused or will
cause substantial and irreparable damage, inpmgd loss to Cintron and constitutes unfair
competition and an infringement of Cintron’s rights in those names, logos, and trademarks.
ANSWER:

Vedozi denies the averments of paragraph 143.

144. Vedozi's acts were all committed without Giort’'s consent and are in violation of
Pennsylvania common law, which prohibits unfair competition.
ANSWER:

Vedozi denies the averments of paragraph 144.
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COUNT SEVEN
CINTRON V. VEDOZI, INC. AND VICTOR EDOZIEN
Common Law Copyright Infringement

145. Cintron hereby incorporates the precgfparagraphs by rafence as though set
forth at length herein.
ANSWER:

In answer to paragraph 145, Vedozi incorprates its answers to the preceding
paragraphs of Plaintiff's Complaint.

146. Cintron electronically fovarded to Edozien, aaty individually and in his
capacity as President of Vedofor his review can designs that were being used for the products
that Cintron was producing for Verido distribute in Africa.

ANSWER:

Vedozi denies that Edozien was actingndividually. Vedozi admits the remainder of
the averments of paragraph 146.

147. These can designs included Cintron’'sida for its sweet tea beverage product.

ANSWER:

Vedozi admits the avermentof paragraph 147, but denieghat Edozien was acting
individually.

148. Cintron has a common law copyright instldesign, as well as the other designs
on its cans and bottle labels.
ANSWER:

Vedozi neither admits nor denies the avermnts of paragraph 148 because they state
a legal conclusion to which no response is required.

149. Vedozi began marketing and/or selling lmwn sweet tea - “Envo” - using a can

design or label that is substally similar to that of te CINTRON Sweet Tea can design.
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ANSWER:

Vedozi denies the averments of paragraph 149.

150. There is substantial similarity betwn Cintron’s Sweet Tea can design and
Vedozi's Envo can design because they both include-alternating dark and light rays above a
flowering plant. SeeEx. F.)

ANSWER:
Vedozi denies the averments of paragraph 150.
COUNT EIGHT

CINTRON V. VEDOZI, INC. AND VICTOR EDOZIEN
Trademark Dilution Under Pennsylvania Common Law

151. Cintron hereby incorporates the precgfparagraphs by rafence as though set
forth at length herein.
ANSWER:

In answer to paragraph 151, Vedozi incorprates its answers to the preceding
paragraphs of Plaintiff’'s Complaint.

152. As described above, notwithstandints obligations and rights under the
Agreement that is governed by Pennsylvania lad that the Parties haween operating under
since 2008, Vedozi, and/or Edozjeacting individually and in ki capacity as President of
Vedozi, have promoted, marketed, sought produaifpand sold or are inteling to sell as their
own products and for their owngdit energy drinks and beverageoducts utilizng the names,
trademarks, and logos of Cintron, including tBINTRON Trademarks, without permission or

authority of Cintron.
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ANSWER:

Vedozi denies the averments of paragraph 152.

153. Vedozi’'s and/or Edozien’s use or intendese of identical or nearly identical
images, trademarks, and logos belonging to @mthas diluted or will in the immediate future
dilute the value and esteem of the Cintrbrademarks because it will be impossible to
distinguish Cintron’s bewvage products from the copycat Vedozi products.

ANSWER:

Vedozi denies the averments of paragraph 153.

154. Additionally, the content of Vedozi’'s and/&dozien’s advertising of its products

on the CINTRONAFRICA.COM website and on Facebook clearly suggests that its beverage

products are one and the same as the CINTR@®Mrage products prodedt by Cintron in the
United States that Vedozi has distributed for Cintron in Africa.
ANSWER:
Vedozi denies the averments of paragraph 154.
CouNT NINE

CINTRON V. VEDOZI, INC. AND VICTOR EDOZIEN
Unjust Enrichment

155. Cintron hereby incorporates the precggdparagraphs by refence as though set
forth at length herein.
ANSWER:

In answer to paragraph 155, Vedozi incorprates its answers to the preceding
paragraphs of Plaintiff’'s Complaint.
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156. Vedozi and/or Edozien, acting individualnd in his capacity as President of
Vedozi, utilized or is intending to utilize the LTRON Trademarks to their benefit and at the
same time to Cintron’s detriment.

ANSWER:

Vedozi denies the averments of paragraph 156.

157. Vedozi's and/or Edozien’s above-described actions constitute an unjust
enrichment in the unauthorized usedifitron’s names, logos, and trademarks,
ANSWER:

Vedozi denies the averments of paragraph 157.

158. Vedozi and/or Edozien have received witl in the immediate future receive
substantial profits from theunauthorized use and misappropaa of the commercial goodwill
of the above-referenced names, logos, aadetmarks, and Vedozi and Edozien have become
unjustly enriched asr@sult of these actions.
ANSWER:
Vedozi denies the averments of paragraph 158.
COUNT TEN

CINTRON V. VEDOZI, INC.
Breach of Contract

159. Cintron hereby incorporates the precggdparagraphs by refence as though set
forth at length herein.
ANSWER:

In answer to paragraph 159, Vedozi incorprates its answers to the preceding
paragraphs of Plaintiff’'s Complaint.
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160. Cintron and Vedozi had a valid and lég&inding agreement whereby Cintron
would supply energy drink producéd other beverage products to Vedozi so that Vedozi, in
turn, could distribute those products in Africa. (See Ex. A.)

ANSWER:

In answer to paragraph 160, Vedozi stateshat the parties’ contract speaks for
itself; and in all other respects, Vedozdenies the averments of paragraph 160.

161. Cintron performed all of its obligationsder the Agreement, including the timely
production and delivery of all energy drinkopiucts and other beverages ordered by Vedozi.
ANSWER:

Vedozi denies the averments of paragraph 161.

162. Vedozi breached its agreement withnCon by, among other things, asserting
ownership of and otherwiseinappropriately using Cintros Intellectual Property,
misrepresenting and causing its affiliates, partners, and agents to misrepresent Vedozi’s rights to
Cintron’s Intellectual Propertymaking arrangements to manufaet sell, and/or distribute
CINTRON products outside of the permitted temy, and failing to supply the reports and
forecasts required under the Agreement.

ANSWER:
Vedozi denies the averments of paragraph 162.
COUNT ELEVEN

CINTRON V. VEDOZI, INC. AND VICTOR EDOZIEN
Fraudulent Misrepresentation

163. Cintron hereby incorporates the precedparagraphs by refence as though set

forth at length herein.
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ANSWER:

In answer to paragraph 163, Vedozi incorprates its answers to the preceding
paragraphs of Plaintiff's Complaint.

164. Edozien, acting individually and in his capacity as President of \Vedozi,
represented to Cintron that he had filed fadamark protection with respect to the CINTRON
name in certain African countries on Cintrotvghalf in order to avdi piracy of Cintron’s
Intellectual Property. Edoziefurther represented to Cintrahat he intended to assign the
Intellectual Property rights to Cintron.

ANSWER:

Vedozi denies the averments of paragraph 164.

165. Edozien, acting individuallyrad in his capacity as President of Vedozi, repeatedly
represented that he would assign all letdlhal Property to Cintron knowing that such
representations were false and with the nhtef causing Cintron to rely on the false
representations and delay any effort to pursudgighits Intellectual Property on its own behalf
in Africa.

ANSWER:

Vedozi denies the averments of paragraph 165.

166. Cintron justifiably relied on the repregdations of Edozien, acting individually
and in his capacity as PresidentMedozi, that, as its distributam Africa with whom it was still
conducting business, he was actomg Cintron’s behalf in filing for trademark protection with
respect to the CINTRON name in the African comstin which Vedozi intended to distribute

Cintron’s products pursuant to the Agreement.

51

1645131-1



Case 2:11-cv-03926-JS Document 12 Filed 07/12/11 Page 52 of 65

ANSWER:

Vedozi denies the averments of paragraph 166.

167. The representations of Edozien, actimglividually and in his capacity as
President of Vedozi, were material to Cintsomlecision to not submdr otherwise delay the
submission of its own applicatiofisr trademark rights in Africa.

ANSWER:

Vedozi denies the averments of paragraph 167.

168. Cintron reasonably and justibly relied for the better part of a year on Edozien’s
representations, during which time Edozien, Vedozi, and/or their affiliates, partners, and related
entities and individuals proceeded to assemership of the CINTRON Trademarks and name,
without Cintron’s knowledge, contrary to Edozierépresentations, contraty Cintron’s rights
in the Intellectual Propertynd with no intent to ever agn those rights to Cintron.

ANSWER:

Vedozi denies the averments of paragraph 168.

169. As a result of Cintron's justifiabl reliance on Vedozi’'s material
misrepresentations, Cintron has been injubsd delaying the filingof its own trademark
applications, as well as delaying its investigatod Edozien’s and Vedozi’'s improper activities,
such that Vedozi, Edozien, and/or their affilgtpartners, and related entities and individuals
have obtained trademark registrations that @mimust expend substantial resources to oppose
or attempt to revoke.

ANSWER:

Vedozi denies the averments of paragraph 169.
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COUNT TWELVE
CINTRON V. VEDOZI, INC. AND VICTOR EDOZIEN
Negligent Misrepresentation

170. Cintron hereby incorporates the precgfparagraphs by rafence as though set
forth at length herein.
ANSWER:

In answer to paragraph 170, Vedozi incorprates its answers to the preceding
paragraphs of Plaintiff's Complaint.

171. Edozien, acting individuallyral in his capacity as Presiat of Vedozi, had a duty
to Cintron to exercise reasonaldare with respect to his contland business dealings pursuant
to the Agreement.

ANSWER:

Vedozi denies that Edozien was actingndividually. Vedozi neither admits nor
denies the remainder of the allegations coained in Paragraph 171 because they state a
legal conclusion to which no response is required.

172. Edozien, acting individually and in hsapacity as President of Vedozi, made
statements to Cintron regarding his intent togfanthe Intellectual Property to Cintron that he
purportedly had applied for or directed his affilgtpartners, and related entities to apply for on
Cintron’s behalf when he knew thsich statements were false.

ANSWER:

Vedozi denies the averments of paragraph 172.

173. Edozien, acting individually and in his cappjg@s President of Vedozi, made such
statements intending to induce Cartirto delay efforts to file trademark applications in Africa on

its own behalf and to delay Cintron’s investigatof Vedozi's and Edozies improper activities.
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ANSWER:

Vedozi denies the averments of paragraph 173.

174. Cintron justifiably relied oredozien’s statements regarding his intent to assign all
intellectual property rights obtainedgagding the CINTRON name to Cintron.
ANSWER:

Vedozi denies the averments of paragraph 174.

175. As a result of Cintron’s justifiabl reliance on Edozien's material
misrepresentations, Cintron has been injured by delaying its own filimgd#mark applications
as well as its investigation of Edozien’s and Vedozi's improper activities, such that Vedozi,
Edozien, and/or their affiliates, partners, amthted entities and individuals have obtained
trademark registrations that Cintron must expesubstantial resources to oppose or attempt to
revoke.
ANSWER:

Vedozi denies the averments of paragraph 175.

COUNT THIRTEEN

CINTRON V. VEDOZI, INC. AND VICTOR EDOZIEN
Declaratory and Injunctive Relief

176. Cintron hereby incorporates the precedparagraphs by refence as though set
forth at length herein.
ANSWER:

In answer to paragraph 176, Vedozi incorprates its answers to the preceding
paragraphs of Plaintiff’'s Complaint.
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177. As set forth in detail above, notw#tanding the prior acknowledgement of
Edozien, acting individually and ihis capacity as President \@¢dozi, that Cintron owns the
Intellectual Property with respect to its prathy Vedozi, Edozien, na/or their partners,
affiliates, and other related etiis and individuals have wrondffy filed registrations for and
asserted ownership of Ciot’s Intellectual Property.

ANSWER:

Vedozi denies the averments of paragraph 177 as they relate to Vedozi and Edozien.
In further answer to paragraph 177, Vedozi shtes that it is without knowledge or
information sufficient to form a belief as to the truth of the averments therein as it relates
to other individuals or entities, ard it therefore denies said averments.

178. Further, upon information and belief, Ved@nd/or Edozien msently are in the
process of producing beverages of their owrgroperly using the CINTRON Trademarks and
have sold or will in the imnokate future begin selling thoggoducts to customers in Africa
and/or Europe.

ANSWER:

Vedozi denies the averments of paragraph 178.

179. As a direct result of this misapprogram of Cintron’s Iriellectual Property,
Cintron has and continues to suffer finahtwas and harm tis business reputation.
ANSWER:

Vedozi denies the averments of paragraph 179.

180. The harm to Cintron is continuing in nature and constitutes an immediate and

irreparable harm for which Cimtn has no adequate remedy at law.
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ANSWER:
Vedozi denies the averments of paragraph 180.
COUNT FOURTEEN

CINTRON V. VEDOZI, INC. AND VICTOR EDOZIEN
Declaratory and Injunctive Relief - Accounting of Profits

181. Cintron hereby incorporates the precegdparagraphs by refence as though set
forth at length herein.
ANSWER:

In answer to paragraph 181, Vedozi incorprates its answers to the preceding
paragraphs of Plaintiff’'s Complaint.

182. As set forth in detail above, Vedozi has breached the valid and binding Agreement
with Cintron concerning the stiribution of CINTRON products on the ctinent of Africa.
ANSWER:

Vedozi denies the averments of paragraph 182.

183. Pursuant to the Agreement, Vedozi hasohfigation to proide monthly reports
regarding the identitgf its customers and salegisities, which Vedozi has not done.
ANSWER:

In answer to paragraph 183, Vedozi stateshat the parties’ contract speaks for
itself; and in all other respects, Vedozdenies the averments of paragraph 183.
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184. Further, as set forth in detail abovetwithstanding the prior acknowledgement
of Edozien, acting individually anid his capacity as President\&dozi, that Cintron owns the
Intellectual Property with respect to its prathy Vedozi, Edozien, na/or their partners,
affiliates, and other related etiis and individuals have wrondffy filed registrations for and
asserted ownership of Ciot’s Intellectual Property.

ANSWER:

Vedozi denies the averments of paragraph 184 as they relate to Vedozi and Edozien.
In further answer to paragraph 184, Vedozi sates that it is without knowledge or
information sufficient to form a belief as to the truth of the averments therein as it relates
to other individuals or entities, ard it therefore denies said averments.

185. Moreover, upon information and belief, d&zi and/or Edozien presently are in
the process of producing bevges of their own, improperly using the CINTRON Trademarks
and have sold or will in the immediate future begin selling those pro-ducts to customers in Africa
and/or Europe.

ANSWER:

Vedozi denies the averments of paragraph 185.

186. As a direct result of this misapprogran of Cintron’s Irellectual Property,
Vedozi, Edozien, and/or their partners, affilgteand other related entities and individuals
continue to profit from Cintros’ Intellectual Property and, as auk, Cintron has suffered and
continues to suffer financial lossid harm to its business reputation.

ANSWER:

Vedozi denies the averments of paragraph 186.
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187. The harm to Cintron is continuing in nature and constitutes an immediate and
irreparable harm for which Cimtn has no adequate remedy at law.

ANSWER:

Vedozi denies the averments of paragraph 187.

COUNT FIFTEEN
CINTRON V. VEDOZI, INC.
Contractual Indemnity

188. Cintron hereby incorporates the precegdparagraphs by refence as though set
forth at length herein.
ANSWER:

In answer to paragraph 188, Vedozi incorprates its answers to the preceding
paragraphs of Plaintiff’'s Complaint.

189. Vedozi agreed to indempifCintron for all losses arising from, among other
things, Vedozi’'s negligent acts or misfeasandedozi’s breach of the Agreement, Vedozi’s
wrongful or misleading representations gaeding CINTRON products, or any such
misrepresentation by any affiliate, partner, agent or representative of Vedozi.

ANSWER:

In answer to paragraph 189, Vedozi stateshat the parties’ contract speaks for
itself; and in all other respects, Vedozdenies the averments of paragraph 189.

190. Vedozi has caused Cintron to sustain lesseder the Agreemeint an amount not
thus far determined, plus pre-judgment interesti-pmgment interest, attorney’s fees, costs, and
other damages by, among other things misgmating Cintron’s Intellectual Property.
ANSWER:

Vedozi denies the averments of paragraph 190.
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WHEREFORE, Defendant Vedozi, Inc. respeaity requests that this Honorable Court
dismiss Plaintiff's Complaint and award Vedozi, litcattorney’s fees and costs, and any other

relief that this Court deems just.

AFFIRMATIVE DEFENSES

Defendant, Vedozi, Inc. (“Vedozi”), for it&ffirmative Defenses to Plaintiff Cintron
Beverage Group LLC’s (“CBG”) Verified Complaint states as follows:

1. CBG fails to state claims upon which relief may granted.

2. CBG'’s claims fail, in whole or in patiecause one or more of the trademarks at
issue are invalid and/or unenforceable.

3. Vedozi is not a proper party to some or all of CBG’s claims.

4. CBG's alleged damages (if any) would have been caused by individuals or

entities that are not piags to this litigation.

5. CBG'’s claims are barred, in whole omart, by the doctrine of unclean hands.

6. CBG's claims are barred, in wholeiomart, by the doctrine of waiver.

7. CBG's claims are barred, in whole omiart, by the doctrine of acquiescence.

8. CBG's claims are barred, in wholeiompart, by the doctrine of estoppel.

9. CBG’s claims, in whole or in part,eabarred by the applicable statutes of
limitation.

10. CBG’s claims are barred, in whole or imtphy a failure to mitigate its damages.
11. Some of CBG’s claimsaffrivolous and were filedithout reasonable inquiry

and for improper purposes within the miggnand provisions of Fed. R. Civ. P. 11.
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12.  Vedozi expressly reserves the righameend and/or add affirmative defenses as
further information is adduced through discovery or otherwise.

WHEREFORE, Defendant Vedozi, Inc. respeity requests that this Honorable Court
dismiss Plaintiffs Complaint and award Vedozi, litcattorney’s fees and costs, and any other
relief that this Court deems just.

COUNTERCLAIM

Defendant/Counter-Plaintiff, Vedozi, In@, Maryland corporadn (“Vedozi”), by and
through its undersigned counsel, for its Countemtlas and against Plaintiff/ Counter-Defendant
Cintron Beverage Group, LLCCBG”), states as follows:

Introduction

1. This is an action for cancellation of twoademarks registered in the name of
CBG. As alleged below, the marks in question are both primarily merely surnames. CBG has
failed to make a showing thatither of the marks has attaoh the acquired distinctiveness
required of marks that are composed primanigrely of surnames to be registered on the
Principal Register of the U.S. Patent and €radrk Office (“USPTO” or “PTO"). As alleged
herein, the marks in fact have not achievecbsdary meaning among thelevant cross-section
of the consuming public sufficient to warrant registration and neither mark has been in use for
over five (5) years. The USPTO, therefore, stiamot have granted regjration on the Principal
Register to those marks; and this Court shthedefore order the marks canceled pursuant to 15
U.S.C. § 1119, which authorizes the Court to do so.

2. Vedozi has standing to bring this ctaiin accordance with 15 U.S.C. § 1064
because it believes it is or will be damagedh®sy/continued registration of the marks CINTRON

21 and CINTRON ENERGY ENHANCER.
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Parties and Jurisdiction

3. Counter-Plaintiff Vedozi is a Maryland iqmoration, having its principal place of
business in Boston, Massachusetts.

4. Counter-Defendant CBG is, upon infortima and belief, a Delaware limited
liability company, having its principal place of business in Philadelphia, Pennsylvania, within
this District.

5. This action arises under the Lanham Act, 15 U.S.C. § 205&q.

6. This Court has jurisdiadin over this action pursuatd 28 U.S.C. 8§ 1331, 1332,
and 1338.

7. Venue is proper in this Distit pursuant to 28 U.S.C. § 1391.

COUNT |

Cancellation of Trademark Reqg. No. 3,410,949

8. Vedozi incorporates the allegations df paragraphs of this Counterclaim as
though fully restated herein.

9. CBG is the current listedwner of U.S. Trademark Registration No. 3,410,949 for
the mark CINTRON 21 (the “949 Mark™Yor “Energy drinks; Sports drinks.'SgeExhibit 1
hereto, Registration Cerittte for the ‘949 Mark.)

10. CBG filed its application fothe ‘949 Mark on August 14, 2006.

11. The ‘949 Mark was registered on April 8, 2008.

12.  The ‘949 Mark is composed primarily nedy of a surname “CINTRON” and its

primary significance to purchases that of a surname.
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13. Even after considering the argumenbf CBG, in subsequent trademark
applications filed by CBG, the United StatedePh and Trademark Office has repeatedly ruled
that CINTRON is primarily merely a surname.

14. The USPTO has provided detailed evideacel explanations in support of its
position against CBG that CINTRON is primarily merely a surname.

15. A mark that is composed of primarily merely a surname is not entitled to
registration on the Principal Trademdrkgister pursuand 15 USC 81052(e).

16. CBG has proffered no evidence that wbplermit registration of the ‘949 Mark
on any other grounds.

17. Continued registration of the ‘949 Mark would be inconsistent with the
Trademark Act.

18.  Because this action involveseygistered trademark, this Court has the authority to
order the cancellation of the registration af tB49 Mark pursuant té5 U.S.C. § 1119 (Power
of Court over Registration).

COUNT Il

Cancellation of Trademark Reqg. No. 3,600,401

19. Vedozi incorporates the allegations df paragraphs of this Counterclaim as
though fully restated herein.

20. CBG is the current listeowner of U.S. Trademark Registration No. 3,600,401 for
the mark CINTRON ENERGY ENHANCER (the401 Mark”), for “Energy drinks; Sports
drinks.” (SeeExhibit 2 hereto, Registration Ceiittate for the ‘401 Mark.)

21. CBG filed its application fothe ‘401 Mark on July 13, 2006.

22.  The ‘401 Mark was registered on March 31, 2009.
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23. The registration for the ‘401 Markontains the following disclaimer: “NO
CLAIM IS MADE TO THE EXCLUSIVE RIGHT TO USE "ENERGY ENHANCER" APART
FROM THE MARK AS SHOWN.”

24.  The ‘401 Mark is composed primarily nedy of a surname “CINTRON” and its
primary significance to purchasas that of a surname.

25. Even after considering the argumenbf CBG, in subsequent trademark
applications filed by CBG, the United StatedePd and Trademark Office has repeatedly ruled
that CINTRON is primarily merely a surname.

26. The USPTO has provided detailed evideacel explanations in support of its
position against CBG that CINTRON is primarily merely a surname.

27. A mark that is composed of primarily merely a surname is not entitled to
registration on the Principal Trademdrkgister pursuand 15 USC 81052(e).

28. CBG has proffered no evidence that wopédmit registration of the Mark on any
other grounds.

29. Continued registration of the ‘401 Mark would be inconsistent with the
Trademark Act.

30. Because this action involvegegistered trademark, this Court has the authority to
order the cancellation of the registration af th01 Mark pursuant té5 U.S.C. § 1119 (Power
of Court over Registration).

WHEREFORE, Vedozi respectfullgquests that this Courtten a judgment in favor of
Vedozi, ordering the USPTO to cancel CB@&deral trademark gistration No. 3,410,949 and

No. 3,600,401, and granting Vedozi such other fralethis Honorable Court deems just.
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Date: July 12, 2011 By: /s/David W. Williams
David W. Williams (AdmittedPro Hac Vice
Jaffe Raitt Heuer & Weiss, P.C.
27777 Franklin Road, Suite 2500
Southfield, Ml 48034
(248) 351-3000
dwilliams@jaffelaw.com

Anthony S. Volpe (PA ID 24,733)
Ryan W. O’Donnell (PA ID 89,775)
Melissa D. Doogan (PA ID 202,090)
Volpe and Koenig, P.C.

United Plaza

30 South 17th Street

Philadelphia, PA 19103

Phone: (215) 568-6400

Fax: (215) 568-6499
avolpe@vklaw.com
rodonnell@vklaw.com
mdoogan@vklaw.com

Attorneys for Defedant/Counter-Plaintiff
Vedozi, Inc.
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CERTIFICATE OF SERVICE

| hereby certify that a e and correct copy obDefendant Vedozi, Inc.’s Answer,

Affirmative Defenses and CounterclaionPlaintiff’'s Verified Complainis being served via ECF

Notification and electronimail on the following persons:

Date: July 12, 2011

1645131-1

Carmon M. Harvey, Esquire
Montgomery, McCracken, Wker & Rhoades, LLP
123 South Broad Street
Avenue of the Arts
Philadelphia, PA 19109
charvey@mmwr.com

By: /s/RyanW. O’Donnell

Anthony S. Volpe (PA ID 24,733)
Ryan W. O’Donnell (PA ID 89,775)
Melissa D. Doogan (PA ID 202,090)
Volpe and Koenig, P.C.

United Plaza

30 South 17th Street

Philadelphia, PA 19103

Phone: (215) 568-6400

Fax: (215) 568-6499
avolpe@vklaw.com
rodonnell@vklaw.com
mdoogan@vklaw.com

Attorneys for Defedant/Counter-Plaintiff
Vedozi, Inc.
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Int. Cl.: 32

Prior U.S. Cls.: 45, 46, and 48
Reg. No. 3,410,949

United States Patent and Trademark Office Registered Apr. 8, 2008

TRADEMARK
PRINCIPAL REGISTER

Cintron 21

CINTRON BEVERAGE GROUP, LLC (DELA- THE MARK CONSISTS OF STANDARD CHAR-
WARE LTD LIAB CO) ACTERS WITHOUT CLAIM TO ANY PARTICULAR
7400 BREWSTER AVENUE FONT, STYLE, SIZE, OR COLOR.

PHILADELPHIA, PA 19153

FOR: ENERGY DRINKS; SPORTS DRINKS, IN SN 78-951,185, FILED 8-14-2006.
CLASS 32 (U.S. CLS. 43, 46 AND 48).

FIRST USE 8-1-2006; IN COMMERCE §8-1-2006. MICHAEL WEBSTER, EXAMINING ATTORNEY
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EXHIBIT 2
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Int. Cl.: 32
Prior U.S. Cls.: 45, 46, and 48

United States Patent and Trademark Office

Reg. No. 3,600,401
Registered Mar. 31, 2009

TRADEMARK
PRINCIPAL REGISTER

Cintron Energy Enhancer

CINTRON BEVERAGE GROUP, LLC (DELA-
WARE LIMITED LIABILITY COMPANY)

7400 BREWSTER AVENUE
PHILADELPHIA, PA 19153

FOR: ENERGY DRINKS; SPORTS DRINKS, IN
CLASS 32 (U.S. CLS. 43, 46 AND 48).

FIRST USE 8-1-2006; IN COMMERCE 8-1-2006.

THE MARK CONSISTS OF STANDARD CHAR-
ACTERS WITHOUT CLAIM TO ANY PARTICULAR
FONT, STYLE, SIZE, OR COLOR.

NO CLAIM IS MADE TO THE EXCLUSIVE
RIGHT TO USE "ENERGY ENHANCER", APART
FROM THE MARK AS SHOWN.

SN 78-928,691, FILED 7-13-2006.

LAURIE KAUFMAN, EXAMINING ATTORNEY



