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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name Vedozi, Inc.
Granted to Date 07/20/2011
of previous
extension
Address 220 N. Main St.
Natick, MA 01760
UNITED STATES
Attorney Jeremy D. Bisdorf
information Jaffe, Raitt, Heuer & Weiss, P.C.

201 S. Main St., Suite 300

Ann Arbor, Ml 48104

UNITED STATES

trademark@jaffelaw.com Phone:(734) 222-4776

Applicant Information

Application No 77807946 Publication date 03/22/2011
Opposition Filing 07/12/2011 Opposition 07/20/2011
Date Period Ends

Applicant

Cintron Beverage Group, LLC
7400 Brewster Avenue
Philadelphia, PA 19153
UNITED STATES

Goods/Services Affected by Opposition

Class 030. First Use: 2007/05/00 First Use In Commerce: 2007/05/00
All goods and services in the class are opposed, namely: tea-based beverages

beverages

Class 032. First Use: 2006/08/01 First Use In Commerce: 2006/08/01
All goods and services in the class are opposed, namely: energy drinks, sports drinks, fruit flavored

Grounds for Opposition

The mark is primarily merely a surname

Trademark Act section 2(e)(4)

Torres v. Cantine Torresella S.r.l.Fraud

808 F.2d 46, 1 USPQ2d 1483 (Fed. Cir. 1986)

Related
Proceedings

Opposition No. 91200636; Cintron Beverage Group LLC v. Vedozi, Inc., United
States District Court for the Eastern District of Pennsylvania, Civil Action No.
2:11-cv-03926-JS

Attachments

Notice of Opposition - 77807946.pdf ( 128 pages )(2827067 bytes )
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Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by USPS Express Mail Post Office to Addressee on this date.

Signature /jdb/
Name Jeremy D. Bisdorf
Date 07/12/2011




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial No. 77/807,946
For the Mark: CINTRON (stylized)

Pubtished in the Official Gazette on March 22, 2011 in International Classes 030 and 032

VEDOZI, INC.,
a Maryland corpoiation

Opposer,

V. Opposition No.

CINTRON BEVERAGE GROUP, LLC,
a Delaware limited liability company

Applicant.

To: Commissioner for Trademarks
P.O. Box 1451
Alexandria, VA 22313-1451

NOTICE OF OPPOSITION

VEDOZI, INC., a Maryland corporation (“Opposer”), believes it will be damaged by
registration of the mark shown in Application Serial No. 77/807,946 in Classes 030 and 032 (the
“Application”) and hereby opposes the same.

The grounds for opposition are as follows:

1. The applied-for mark, CINTRON (stylized), is primarily merely a surname. Trademark
Act Section 2(e)(4), 15 U.S.C. §1052(e)(4).
2, Applicant has committed fraud on the Office. Torres v. Cantine Torresella S.r.i. 808

F.2d 46, 1 USPQ2d 1483 (Fed. Cir. 1986).
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3. On each of November 23, 2009, February 18, 2010 and August 5, 2010, the Office
refused to register Applicant’s mark because the mark was primarily merely a surname. See
Exhibit A for copies of these Office Actions and further evidence in support of Opposer’s
assertion that the mark is primarily merely a surname.

4, On February 2, 2011, Applicant submitted a Response to Office Action containing the
statement that the mark had become distinctive of the goods provided by Applicant under
Section 2(f) of the Trademark Act and as a result, the mark was entitled to be registered even if it
was primarily merely a surname. See the Response to Office Action attached as Exhibit B (the
“Response™).

5. In the Response, Applicant argues that the mark had become distinctive of its goods as
evidenced by its ownership on the Principal Register of the same mark for related goods or
services in CINTRON ENERGY EHHANCER (Reg, No. 3600401) and CINTRON 21 (Reg. No.
3410949) (collectively, the “Current Registrations™). See Response at Page 4 as marked in the
attached Exhibit B.

6. Neither of the Current Registrations are for the mark “CINTRON” as an independent and
single word or in a similar stylized font and, therefore, neither of the Current Registrations are
for the same mark as described in the Application.

7. Applicant has committed fraud upon the Office by stating that the marks covered by the
Current Registrations are for the same mark described in the Application.

8. Further, Opposer is currently secking the cancellation of the Current Registrations within
their first five (5) years of registration in the United States Federal District Court for the Eastern
District of Pennsylvania (Case # 2:11-cv-03926-js) and, therefore, Applicant’s ability to rely on

the continued registration of the Current Registrations is in doubt.
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9. In the Response, Applicant states that “The mark has become distinctive of the
goods/services through the applicant's substantially exclusive and continuous use in commerce
that the U.S. Congress may lawfully regulate for at least the five years immediately before the
date of this statement.” (emphasis added). See Exhibit C which includes a part of the Response
with the aforementioned statement marked.

10.  Applicant has also provided a confusing and inconsistent statement within the Response
where it states that “the application [sic] has been in continuous and exclusive use in commerce
for at least since the origin of the company in 2006, which is now substantially five years ago.”
(emphasis added). See Response at Page 6 as marked in the attached Exhibit B

11.  Applicant was first organized in the State of Delaware on May 16, 2006.

12.  The date of the first use of the mark, as stated in the Application, is August 1, 2006 with
respect to goods in Class 032 and May 2007 with respect to goods in class 030.

13.  Since the Response was dated February 2, 2011, Applicant has commitied fraud upon the
Office by stating that the mark had become distinctive of its goods through the Applicant's
substantially exclusive and continuous use in commerce that the U.S. Congress may lawfully

regulate for at least the five years immediately before February 2, 2011.

14.  Applicant’s statement that “the application [sic] has been in continuous and exclusive use
in commerce for at least since the origin of the company in 2006, which is now substantially five
years ago,” is confusing, legally meaningless and insufficient to suppoit a claim of acquired
distinctiveness under Section 2(f) of the Trademark Act.

15.  Applicant’s self serving affidavit from Richard Wyatt and pictures of Cintron advertising

do not meet Applicant’s burden for proving acquired distinctiveness of the CINTRON mark by a
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fair preponderance of the evidence showing an association between the CINTRON mark and
Applicant in the minds of a substantial number of the relevant section of the consuming public.
16.  Upon the belief of Opposer, Applicant is currently and will be unable to show by a fair
preponderance of the evidence that a substantial number of the relevant section of the consuming
public recognize an association between the CINTRON mark and Applicant.
17.  Applicant is not the worldwide owner of the CINTRON trademark as Applicant is not the
first user of the CINTRON brand in association with beverage products in all countries outside
of the United States.

NOW, THEREFORE, Opposer requests that Application Serial No. 77/807,946 be
refused and that this Opposition be sustained.

Respectfully submitied,

VEDOZI, INC.,
a Maryland corporation

By:/Jeremy D. Bisdorf/
Jeremy D. Bisdorf
Peter M. Falkenstein
Joan H. Lowenstein
Lawrence R. Jordan
Co-Counsel for Opposer

Date: July 12, 2011

JAFFE, RAITT, HEUER & WEISS, P.C.
201 S. Main St., Ste. 300

Ann Arbor, MI 48104-2176

Tel.: (734) 222-4776

Fax: (734) 222-4769
ibisdorfi@jaffelaw.com
trademark(@jaffelaw.com
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To: - Cintron Beverage Group, LLC (raxenfeld(a)mmwr com)

SubJect ~ US.TRADEMARK APPLICATION NO. 77807946 CINTRON - N/A
Sent: - 11/23/2009 3:25:37 PM SO
Sent As: ECOM]II@USPTO GOV

Attachments Attachment |
Attachment - 2
" Attachment - 3
- Attachment - 4
- Aftachment - 5
- Attachment - 6
Attachment - 7
Attachment - 8
Attachment-9
- Attachment - 10 - .
~ Attachment - 11
" Attachment - 12
~ Attachment - 13
- Attachment - 14~
Attaehme_nt -15
Attachment - 16 _

UNITED STATES PATENT AND TRADEMARK OFFICE

SERIAL NO: 77/807946
MARK: CINTRON " "
77807946
CORRESPONDENT ADDRESS:
ROBERT R. AXENFELD RESPOND TO THIS ACTION:

MONTGOMERY, MCCRACKEN, WALKER &  http://www.uspto.gov/teas/eTEASpageD.htm
RHOADS,

123 S BROAD ST FL 24 GENERAL TRADEMARK INFORMATION:
PHILADELPHIA, PA 19109-1099 hitp://www.uspto.gov/main/trademarks.htm
APPLICANT: Cintron Beverage Group, LLC

CORRESPONDENT’S REFERENCE/DOCKET
NO:
N/A
CORRESPONDENT E-MAIL ADDRESS:
raxenfeld@mmwr.com



OFFICE ACTION

TO AVOID ABANDONMENT, THE OFFICE MUST RECEIVE A PROPER RESPONSE TO THIS
OFFICE ACTION WITHIN 6 MONTHS OF THE ISSUE/MAILING DATE.

ISSUE/MAILING DATE: 11/23/2009

The referenced application has been reviewed by the assigned trademark examining attorney. Applicant
must respond timely and completely to the issue(s) below. 15 U.S.C. §1062(b); 37 C.F.R. §§2.62(a),
2.65(a); TMEP §§711, 718.03.

SEARCH OF OFFICE’S DATABASE OF MARKS

The trademark examining attorney has searched the Office’s database of registered and pending marks
and has found no conflicting marks that would bar registration under Trademark Act Section 2(d). TMEP
§704.02; see 15 U.S.C. §1052(d).

SECTION 2(e)(4) REFUSAL — PRIMARILY MERELY A SURNAME

Registration is refused because the applied-for mark is primarily merely a surname. Trademark Act Section
2(e)(4), 15 U.S.C. §1052(e)(4); see TMEP §1211. The primary significance of the mark to the purchasing
public determines whether a term is primarily merely a surname. In re Etablissements Darty et Fils, 759
F.2d 15, 17-18, 225 USPQ 652, 653 (Fed. Cir. 1985); In re Kahan & Weisz Jewelry Mfg. Corp., 508 F.2d
831, 832, 184 USPQ 421, 422 (C.C.P.A. 1975); see TMEP §§1211, 1211,01.

Please see the attached evidence from 411.com, establishing the surname significance of the surname
Cintron. This evidence shows the applied-for mark appearing substantially in excess of 300 times as a
surname in a nationwide telephone directory of names.

A mark deemed primarily merely a surname may be registered on the Principal Register under Trademark
Act Section 2(f) by satisfying one of the following:

(1) Submit a claim of ownership of one or more prior registrations on the Principal
Register for a mark that is the same as the mark in the application and for the same or related
goods and/or services. 37 C.F.R. §2.41(b); TMEP §§1212, 1212.04. The following wording is
suggested: “The mark has become distinctive under Section 2(f) of the goods or services
as evidenced by ownership of U.S, Registration No(s). [indicate] on the Principal Register
for the same mark for the same or related goods and/or services.” TMEP §1212.04(e).;

(2) Submit the following statement, verified with an affidavit or signed declaration
under 37 C.F.R. §§2.20, 2.33: “The mark has become distinctive of the goods and/or
services through applicant’s substantially exclusive and continuous use in commerce for
at least the five years immediately before the date of this statement.” 37 C.F.R. §2.41(b),
TMEP §1212.05(d).; or

(3) Submif actual evidence of acquired distinctiveness. 37 C.F.R. §2.41(a); TMEP
§1212.06. Such evidence may include the following: examples of advertising and
promotional materials that specifically promote the applied-for mark as a trademark and/or
service mark in the United States; dollar figures for advertising devoted to such promotion;



dealer and consumer statements of recognition of the applied-for mark as a trademark and/or
service mark; and any other evidence that establishes recognition of the applied-for mark as a
source-identifier for the goods and/or services. See In re Ideal Indus., Inc., 508 F.2d 1336, 184
USPQ 487 (C.C.P.A. 1975); In re Instant Transactions Corp. of Am., 201 USPQ 957 (TTAB
1979); TMEP §§1212.06 ef seq.

Trademark Act Section 2(f), 15 U.S.C. §1052(f); see 37 C.F.R. §2.41; TMEP §§1211, 1212.

If applicant cannot satisfy one of the above, applicant can amend the application to seek registration on the
Supplemental Register. Trademark Act Section 23, 15 U.S.C. §1091; see 37 C.F.R. §§2.47,2.75(a).

CLAIM OF OWNERSHIP OF REGISTRATIONS

If applicant is the owner of U.S. Registration Nos. 3600401 and 3410949, then applicant must submit a
claim of ownership. See 37 C.F.R. §2.36; TMEP §812. The following standard format is suggested:

Applicant is the owner of U.S. Registration Nos. 3600401 and 3410949.

If applicant has questions about its application or this Office action, please contact the assigned trademark
examining attorney at the telephone number below.

Mark T. Mullen/
Examining Attorney
Law Office 111
phone (571) 272-9201
fax (571) 273-9111

RESPOND TO THIS ACTION: Applicant should file a response to this Office action online using the
form at htip://www.uspto.gov/teas/e TEASpageD.htm, waiting 48-72 hours if applicant received
notification of the Office action via e-mail. For technical assistance with the form, please e-mail
TEAS@uspto.gov. For questions about the Office action itself, please contact the assigned examining
attorney. Do not respond to this Office action by e-mail; the USPTO does not accept e-mailed
responses.

If responding by paper mail, please include the following information: the application serial number, the
mark, the filing date and the name, title/position, telephone number and e-mail address of the person
signing the response. Please use the following address: Commissioner for Trademarks, P.O. Box 1451,
Alexandria, VA 22313-1451.

STATUS CHECK: Check the status of the application at least once every six months from the initial
filing date using the USPTO Trademark Applications and Registrations Refrieval (TARR) online system
at http://tarr.uspto.gov. When conducting an online status check, print and maintain a copy of the



complete TARR screen. If the status of your application has not changed for more than six months, please
contact the assigned examining attorney.



Print: Nov 23, 2009 78928681

DESIGN MARK

Serial Number
7808286901

Status
REGISTERED

Word Mark
CINTRON ENERGY ENHANCER

Standard Character Mark

Yes

Registration Number
3600401

Date Registared
2008/03/31

Type of Mark
PRADEMARK

Register
PRINGIPAL

Mark Drawing Code
[4) STANDARD CHARACTER MARK

Owner
Cintron Baverage Group, LLC LIMITED LIABILITY COMPANY DELAWARE 7400

Brewster Avenus Philadelphia PENNSYLVANTIA 19153

Goods/Services
Class Status —-- ACTIVE. IC 032. US 045 046 048. G & 3: Energy
drinks:; Sports drinks., First Use: 2006/08/01. First Use In Commerce:

2006/08/01.
Disclaimer Statement

NO CLAIM I3 MADE TQ THE EXCLUSIVE RIGHT TO USE "ENERGY ENHANCER" APART
FROM THE MARK AS SHOWN.

Filing Date
2006/07/13

Examining Aftorney
KAUFMAN, LAURIE

Attorney of Record
Jeffrey Zucker

-



Cintron Energy Enhancer



Print: Nov 23, 2009

DESIGN MARK

Serial Number
78951185

Status
REGISTERED

Ward Mark
CINTRON 21

Standard Character Mark

Yeas

Registration Number
3410949

Date Registered
2008/04/08

Type of Mark
TRADEMARK

Register
PRINCIPAL

Mark Drawing Code
(4)

Owner
Cintron Baverage Group,

Goods/Services

Class Status —-—- ACTIVE.
drinks; 8ports drinks.
2006/08/01.

Filing Date
2006/08/14

Examining Aftorney
WEBSTER, MICHAEL

Attornay of Record
Jaffrey Zucker

STANDARD CHARACTER MARK

IC 032.
First Use:

78651185

U3
2006/08/01.

-

045 046 048.

LLC LIMITED LIABILITY COMPANY DELAWARE 7400
Brewster Avenue Phlladelphia PENNSYLVANIA 1351543

G & 3: Energy
First Use In Commerce:
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To: ' Cintron Beverage Group, LLC (1axenfe1d@mmwr com)

Subject: U.S. TRADEMARK APPLICATION NO. 77807946 CINTRON N/A
Sent; ' 11/23/2009 3.25:46 PM ' '
SentAs:  ECOMI11@USPTO.GOV

Attachments; -

IMPORTANT NOTICE REGARDING YOUR TRADEMARK
APPLICATION

Your trademark application (Serial No. 77807946) has been reviewed. The
examining attorney assigned by the United States Patent and Trademark Office
(“USPTO”) has written a letter (an “Office action”) on 11/23/2009 to which you
must respond (unless the Office letter specifically states that no response is required).
Please follow these steps:

1, Read the Office letter by clicking on this link
http://tmportal.uspto.gov/external/portal/tow? DDA=Y &serial number=77807946&doc type=OOA&:
OR go to http:/itmportal.uspto.gov/externai/portal/tow and enter your serial number to access the
Office letter. If you have difficulty accessing the Office letter, contact TDR@uspto.goy.

PLEASE NOTE: The Office letter may not be immediately available but will be viewable within 24
hours of this e-mail notification.

2. Contact the examining attorney who reviewed your application if you have any questions about the
content of the Office letter (contact information appears at the end thereof).

3. Respond within 6 months, calculated from 11/23/2009 (or sooner if specified in the Office letter), using
the Trademark Electronic Application System (TEAS) Response to Office Action form. If you have

difficulty using TEAS, contact TEAS@uspto.qov.

ALERT:

Failure to file any required response by the applicable deadline will result in the ABANDONMENT
(loss) of your application.

Do NOT hit “Reply” to this e-mail notification, or otherwise attempt to e-mail your response, as the
USPTO does NOT accept e-mailed responses.
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~US. TRADEMARK APPLICATION NO. 77807946 CINTRON N/A
| ,-2/18/201011 15: 49AM |
ECOMI111@USPTO.GOV

UNITED STATES PATENT AND TRADEMARK OFFICE

SERIAL NO:

77/807946

MARK: CINTRON

CORRESPONDENT ADDRESS:
ROBERT R. AXENFELD

MONTGOMERY, MCCRACKEN, WALKER &

RHOADS,

123 S BROAD ST FL 24

PHILADELPHIA, PA 19109-1099

*77807946%*

RESPOND TO THIS ACTION:
http://www.uspto.gov/teas/eTEASpageD.htm

GENERAL TRADEMARK INFORMATION:
http://www.uspto.gov/main/trademarks.htm




APPLICANT: Cintron Beverage Group, LLC
CORRESPONDENT’S REFERENCE/DOCKET
NO:
N/A
CORRESPONDENT E-MAIL ADDRESS:
raxenfeld@mmwr.com

OFFICE ACTION

TO AVOID ABANDONMENT, THE OFFICE MUST RECEIVE A PROPER RESPONSE TO THIS
OFFICE ACTION WITHIN 6 MONTHS OF THE ISSUE/MAILING DATE.

ISSUE/MAILING DATE: 2/18/2010
THIS IS A FINAL ACTION.
This Office action is in response to applicant’s communication filed on January 19, 2010.

SECTION 2(e}(4) REFUSAL —~ PRIMARILY MERELY A SURNAME

The refusal under Trademark Act Section 2(e)(4) is now made FINAL for the reasons set forth below. See
15 U.S.C. §1052(e)(4); 37 C.EF.R. §2.64(a).

Applicant initially contends the proposed mark CINTRON is a rare surname. The examining attorney
must respectfully disagree. The enclosed additional evidence from 411.com clearly indicates the surname
CINTRON appears in excess of 100 times in white pages phone books. Further, even if its assumed
CINTRON is a rare surname its primary and only significance is that of a surname. No other meaning for
the term exists in the application record. Although “CINTRON" appears to be a relatively rare surname, a
rare surname may be unregistrable under Trademark Act Section 2(e)(4) if its primary significance to
purchasers is that of a surname. E.g., In re Etablissements Darty et Fils, 759 F.2d 15, 225 USPQ 652
(Fed. Cir. 1985); In re Giger, 78 USPQ2d 1405 (TTAB 2006); see TMEP §1211.01(a)(v). There is no
minimum number of telephone directory listings needed to prove that a mark is primarily merely a
surname, See TMEP §1211.02(b)(i); see, e.g., In re Petrin Corp., 231 USPQ 902 (TTAB 1986). See
attachments.
There is no rule as to the kind or amount of evidence necessary to make out a prima facie showing that a
term is primarily merely a surname. This question must be resolved on a case-by-case basis. TMEP
§1211.02(a); see, e.g., In re Monotype Corp. PLC, 14 USPQ2d 1070 (TTAB 1989); In re Pohang Iron &
Steel Co., 230 USPQ 79 (TTAB 1986). The entire record is examined to determine the swname
significance of a term. The following are examples of evidence that is generally considered to be relevant:
telephone directory listings, excerpted articles from computerized research databases, evidence in the
record that the term is a sumame, the manner of use on specimens, dictionary definitions of the term and
evidence from dictionaries showing no definition of the term. TMEP §1211.02(a).

Evidence that a word has no meaning or significance other than as a surname is relevant to determining
whether the word would be perceived as primarily merely a surname. See In re Petrin Corp., 231 USPQ
902, 903 (TTAB 1986); TMEP §1211.02(b)(vi). The attached evidence from Onelook.com shows that the
word CINTRON does not appear in the dictionary/the atlas/the gazetteer. Thus, this word appears to have
no meaning or significance other than as a surname. In fact, the only definition that appears from an



Onelook.com search is that of a surname. The term CINTRON has no meaning in a foreign language, no
alternate dictionary meaning and only appears as a surname, The sole and only meaning for the term
CINTRON is that of a surname. See atfachments.

Therefore, for the foregoing reasons, the refusal to register is maintained and made FINAL. Trademark
Act Section 2(e)(4).

SUPPLEMENTAL REGISTER

The applied-for mark has been refused registration on the Principal Register. Applicant may respond to
the refusal by submiiting evidence and arguments in support of registration and/or by amending the
application to seek registration on the Supplemental Register. See 15 U.S.C. §1091; 37 C.F.R. §§2.47,
2.75(a); TMEP §§801.02(b), 816. Amending to the Supplemental Register does not preclude applicant
from submitting evidence and argumenis against the refusal(s). TMEP §816.04.

OPTIONS

If applicant does not respond within six months of the date of issuance of this final Office action, the
application will be abandoned. 15 U.S.C. §1062(b); 37 C.F.R. §2.65(a). Applicant may respond to this
final Office action by:

(1) Submitting a response that fully satisfies all outstanding requirements, if feasible; and/or

(2) Filing an appeal to the Trademark Trial and Appeal Board, with an appeal fee of $100 per
class.

37 C.F.R. §§2.6(a)(18), 2.64(a); TBMP ch. 1200; TMEP §714.04.

In certain rare circumstances, a petition to the Director may be filed pursuant to 37 C.F.R. §2.63(b)(2) to
review a final Office action that is limited to procedural issues. 37 C.F.R. §2.64(a); TMEP §714.04; see
37 C.F.R. §2.146(b); TBMP §1201.05; TMEP §1704 (explaining petitionable matters). The petition fee is
$100. 37 C.F.R. §2.6(a)(15).

If applicant has questions about its application or this Office action, please contact the assigned trademark
examining attorney at the telephone number below,

Mark T. Mullen/
Examining Altorney
Law Office 111
phone (571) 272-9201
fax (571) 273-9111

RESPOND TO THIS ACTION: Applicant should file a response to this Office action online using the
form at http://www.uspto.gov/teas/e TEASpageD.htim, waiting 48-72 hours if applicant received




notification of the Office action via e-mail. For fechnical assistance with the form, please e-mail
TEAS@uspto.gov. For questions about the Office action itself, please contact the assigned examining
attorney. Do not respond to this Office action by e-mail; the USPTO does not accept e-mailed
responses.

If responding by paper mail, please include the following information: the application serial number, the
mark, the filing date and the name, title/position, telephone number and e-mail address of the person
signing the response. Please use the following address: Commissioner for Trademarks, P.O. Box 1451,

Alexandria, VA 22313-1451.

STATUS CHECK: Check the status of the application at least once every six months from the initial
filing date using the USPTO Trademark Applications and Registrations Retricval (TARR) online system
at http://tarr.uspto.gov. When conducting an online status check, print and maintain a copy of the
complete TARR screen. If the status of your application has not changed for more than six months, please

contact the assigned examining attorney.
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To: ~ Cintron Beve1age Group, LLC (raxenfeld@mmm com)

Subject:  U.S. TRADEMARK APPLICATION NO. 77807946 - CINTRON N/A B

Sent: © 2/18/2010 11:15:49 AM
SentAs:  ECOMI11@USPTO. G()V

_Attachménts Attachment 1
SR Attachment - 2
Attachment - 3
Attachment - 4
Attachment - §
Attachment =6
Attachment -7
'“Attachmeht" 8
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 Attachment - 11
~Attachment - 12
Attachment - 13
Attachment - 14
Attachment - 15
Attachment - 16
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Attachment - 19,
Attachment = 20
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UNITED STATES PATENT AND TRADEMARK OFFICE

SERIAL NO: 77/807946

MARK: CINTRON

CORRESPONDENT ADDRESS:
ROBERT R. AXENFELD
MONTGOMERY, MCCRACKEN, WALKER &
RHOADS,
123 S BROAD ST FL 24
PHILADELPHIA, PA 19109-1099

77807946

RESPOND TO THIS ACTION;:
hitp://www.uspto.gov/teas/eTEASpageD.him

GENERAL TRADEMARK INFORMATION:
http://www.uspto.gov/main/trademarks.htm




APPLICANT: Cintron Beverage Group, LLC
CORRESPONDENT’S REFERENCE/DOCKET
NO:
N/A

CORRESPONDENT E-MAIL ADDRESS:
raxenfeld@mmwr.com

OFFICE ACTION

TO AVOID ABANDONMENT, THE OFFICE MUST RECEIVE A PROPER RESPONSE TO THIS
OFFICE ACTION WITHIN 6 MONTHS OF THE ISSUE/MAILING DATE.

ISSUE/MAILING DATE: 2/18/2010
THIS IS A FINAL ACTION.
This Office action is in response to applicant’s communication filed on January 19, 2010.

SECTION 2(e)(4) REFUSAL — PRIMARILY MERELY A SURNAME

The refusal under Trademark Act Section 2(¢)(4) is now made FINAL for the reasons set forth below. See
15 U.S.C. §1052(e)(4); 37 C.F.R. §2.64(a).

Applicant initially contends the proposed mark CINTRON is a rare surname, The examining attorney
must respectfully disagree. The enclosed additional evidence from 411.com clearly indicates the surname
CINTRON appears in excess of 100 times in white pages phone books. Further, even if its assumed
CINTRON is a rare surname ifs primary and only significance is that of a surname. No other meaning for
the term exists in the application record. Although “CINTRON” appears (o be a relatively rare surname, a
rare surname may be unregistrable under Trademark Act Section 2(e)(4) if its primary significance to
purchasers is that of a surname. E.g., In re Etablissements Darty et Fils, 759 F.2d 15, 225 USPQ 652
(Fed. Cir. 1985); In re Giger, 78 USPQ2d 1405 (TTAB 2006); see TMEP §1211.01(a)(v). There is no
minimum number of telephone directory listings needed to prove that a mark is primarily merely a
surname. See TMEP §1211.02(b)(i); see, e.g., In re Petrin Corp., 231 USPQ 902 (TTAB 1986). See
attachments.
There is no rule as to the kind or amount of evidence necessary to make out a prima facie showing that a
term is primarily merely a surname. This question must be resolved on a case-by-case basis. TMEP
§1211.02(a); see, e.g., In re Monotype Corp. PLC, 14 USPQ2d 1070 (TTAB 1989); In re Pohang Iron &
Steel Co., 230 USPQ 79 (TTAB 1986). The entire record is examined to determine the surname
significance of a term. The following are examples of evidence that is generally considered to be relevant:
telephone directory listings, excerpted articles from computerized research databases, evidence in the
record that the term is a surname, the manner of use on specimens, dictionary definitions of the ierm and
gvidence from dictionaries showing no definition of the term. TMEP §1211.02(a).

Evidence that a word has no meaning or significance other than as a surname is relevant to determining
whether the word would be perceived as primarily merely a surname. See In re Petrin Corp., 231 USPQ
902, 903 (TTAB 1986); TMEP §1211.02(b)(vi). The attached evidence from Onelook.com shows that the
word CINTRON does not appear in the dictionary/the atlas/the gazetteer. Thus, this word appears to have
no meaning or significance other than as a surname. In fact, the only definition that appears from an



Onelook.com search is that of a surname. The term CINTRON has no meaning in a foreign language, no
alternate dictionary meaning and only appears as a surname. The sole and only meaning for the term
CINTRON is that of a surname. See attachments.

Therefore, for the foregoing reasons, the refusal to register is maintained and made FINAL. Trademark
Act Section 2(e)(4).

SUPPLEMENTAL REGISTER

The applied-for mark has been refused registration on the Principal Register. Applicant may respond to
the refusal by submitting evidence and arguments in support of registration and/or by amending the
application to seek regisiration on the Supplemental Register. See 15 U.S.C. §1091; 37 C.F.R. §§2.47,
2.75(a); TMEP §§801.02(b), 816. Amending to the Supplemental Register does not preclude applicant
from submitting evidence and arguments against the refusal(s). TMEP §816.04.

OPTIONS

If applicant does not respond within six months of the date of issuance of this final Office action, the
application will be abandoned. 15 U.S.C. §1062(b); 37 C.F.R. §2.65(a). Applicant may respond to this
final Office action by:

(1) Submitting a response that fully satisfies all outstanding requirements, if feasible; and/or

(2) Filing an appeal to the Trademark Trial and Appeal Board, with an appeal fee of $100 per
class.

37 C.F.R. §§2.6(a)(18), 2.64(a); TBMP ch. 1200; TMEP §714.04,

In certain rare circumstances, a petition to the Director may be filed pursuant to 37 C.F.R. §2.63(b)(2) to
review a final Office action that is limited to procedural issues. 37 C.F.R. §2.64(a); TMEP §714.04; see
37 C.F.R. §2.146(b); TBMP §1201.05; TMEP §1704 (explaining petitionable matters). The petition fee is
$100. 37 C.F.R. §2.6(a)(15).

If applicant has questions about its application or this Office action, please contact the assigned trademark
examining attorney at the telephone number below.

Mark T. Mullen/
Examining Attorney
Law Office 111
phone (571) 272-9201
fax (571) 273-9111

RESPOND TO THIS ACTION: Applicant should file a response to this Office action online using the
form at http://www.uspto.gov/teas/e TEASpageD.htm, waiting 48-72 hours if applicant received




notification of the Office action via e-mail. For technical assistance with the form, please e-mail
TEAS@uspto.gov. For questions about the Office action itself, please contact the assigned examining
attorney. Do not respond fo this Office action by e-mail; the USPTO does not accept e-mailed
responses.

If responding by paper mail, please include the following information: the application serial number, the
mark, the filing date and the name, title/position, telephone number and e-mail address of the person
signing the response. Please use the following address: Commissioner for Trademarks, P.O. Box 1451,
Alexandria, VA 22313-1451.

STATUS CHECK: Check the status of the application at least once every six months from the initial
filing date using the USPTO Trademark Applications and Registrations Retrieval (TARR) online system
at http://tarr.uspto.gov. When conducting an online status check, print and maintain a copy of the
complete TARR screen. If the status of your application has not changed for more than six months, please
contact the assigned examining attorney.
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To: Cintron Beverage Group, LLC (raxenfeld@mmwr. com)

Subject:  U.S. TRADEMARK APPLICATION NO. 77807946 - CINTRON - N/A
Sent: - 8/5/2010 10:40:03 AM -

SentAs: - ECOMILI@USPTO.GOV

Attachmeﬁts: L

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

APPLICATION SERIAL NO,  77/807946

MARK: CINTRON sk 77 8 079 4 6 %k

CORRESPONDENT ADDRESS:
ROBERT R. AXENFELD CLICK HERE TO RESPOND TO THIS LETTER:
MONTGOMERY, MCCRACKEN, WALKER & http://www.uspto.gov/teas/ceTEASpageD.htm
RHOADS

123 SOUTH BROAD STREET FLLOOR 24
PHILADELPHIA, PA 19109-1099

APPLICANT: Cintron Beverage Group, LLC

CORRESPONDENT’S REFERENCE/DOCKET

NO:
N/A
CORRESPONDENT E-MAIL ADDRESS:
raxenfeld@mmwr.com

OFFICE ACTION

STRICT DEADLINE TO RESPOND TO THIS LETTER
TO AVOID ABANDONMENT OF APPLICANT’S TRADEMARK APPLICATION, THE USPTO MUST
RECEIVE APPLICANT’S COMPLETE RESPONSE TO THIS LETTER WITHIN 6 MONTHS OF THE
ISSUE/MAILING DATE BELOW.

ISSUE/MAILING DATE: 8/5/2010
This Office action is in response to applicant’s communication filed on July 2, 2010, It appears based
upon applicant’s response that applicant intends to seek registration under Trademark Act Section 2(f) but

does not specifically state so for the record. Therefore, the following is advised.

SECTION 2(f) ACQUIRED DISTINCTIVENESS

If applicant believes that its mark has acquired distinctiveness, that is, that it has become a distinctive
source-indicator for the goods and/or services, applicant may seeck registration on the Principal Register



under Trademark Act Section 2(f). See 15 U.S.C. §1052(f). The Office will decide each case on its own
merits.

In determining whether the proposed mark has acquired distinctiveness, the following factors are generally
considered: (1) length and exclusivity of use of the mark in the United States by applicant; (2) the type,
expense and amount of advertising of the mark in the United States; and (3) applicant’s efforts in the
United States to associate the mark with the source of the goods and/or services, such as unsolicited media
coverage and consumer studies. See In re Steelbuilding.com, 415 F.3d 1293, 1300, 75 USPQ2d 1420,
1424 (Fed. Cir. 2005). A showing of acquired distinctiveness need not consider all of these factors, and
no single factor is determinative. In re Steelbuilding.com, 415 F.3d at 1300, 75 USPQ2d at 1424; see
TMEP §§1212 ef seq.

Evidence of acquired distinctiveness may include specific dollar sales under the mark, advertising figures,
samples of advertising, consumer or dealer statements of recognition of the mark as a source identifier,
affidavits, and any other evidence that establishes the distinctiveness of the mark as an indicator of source.

See 37 C.F.R. §2.41(a); In re Ideal Indus., Inc., 508 F.2d 1336, 184 USPQ 487 (C.C.P.A, 1975); In re
Instant Transactions Corp., 201 USPQ 957 (TTAB 1979); TMEP §§1212.06 ef seq.

The burden of proving that a mark has acquired distinctiveness is on the applicant. Yamaha Int’l Corp. v.
Yoshino Gakki Co., 840 F.2d 1572, 6 USPQ2d 1001, 1004 (Fed. Cir. 1988); In re Meyer & Wenthe, Inc.,
267 F.2d 945, 122 USPQ 372 (C.C.P.A. 1959); TMEP §1212.01. An applicant must establish that the
purchasing public has come to view the proposed mark as an indicator of origin.

Allegations of sales and advertising expenditures do not per se establish that a term has acquired
significance as a mark. An applicant must also provide the actual advertising material so that the
examining attorney can determine how the term is used, the commercial impression created by such use,
and the significance the term would have to prospective purchasers. TMEP §1212.06(b); see In re Boston
Beer Co., 198 F.3d 1370, 53 USPQ2d 1056 (Fed. Cir. 1999); In re Packaging Specialists, Inc., 221 USPQ
917,920 (TTAB 1984).

The ultimate test in determining acquisition of distinctiveness under Trademark Act Section 2(f) is not
applicant’s efforts, but applicant’s success in educating the public to associate the claimed mark with a
single source. TMEP §1212.06(b); see In re Packaging Specialists, 221 USPQ at 920; In re Redken Labs.,
Inc., 170 USPQ 526 (TTAB 1971).

SURNAME REFUSAL

The refusal under Trademark Act Section 2(e)(4) is maintained. See 15 U.S.C. §1052(e)(4); 37 C.F.R.
§2.64(a).

If applicant has questions about the application or this Office action, please telephone the assigned
trademark examining attorney at the telephone number below.

/Mark T. Mullen/
Examining Attorney



Law Office 111
phone (571) 272-9201
fax (571) 273-9111

TO RESPOND TO THIS LETTER: Use the Trademark Electronic Application System (TEAS)
response form at hitp:/teasroa.uspto.gov/roa/. Please wait 48-72 hours from the issue/mailing date before
using TEAS, to allow for necessary system updates of the application. For fechnical assistance with

online forms, e-mail TEAS@uspto.gov.

WHO MUST SIGN THE RESPONSE: It must be personally signed by an individual applicant
or someone with legal authority to bind an applicant (i.e., a corporate officer, a general partner, all joint
applicants). If an applicant is represented by an attorney, the attorney must sign the response.

PERIODICALLY CHECK THE STATUS OF THE APPLICATION: To ensure that applicant does
not miss crucial deadlines or official notices, check the status of the application every three to four months
using Trademark Applications and Registrations Retrieval (TARR) at http://tarr.uspto.gov/. Please keep a
copy of the complete TARR screen. If TARR shows no change for more than six months, call 1-800-786-
9199. For more information on checking status, see http://www.uspto.gov/trademarks/process/status/.

TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS: Use the TEAS form at
htip:/fwww.uspto.goviteas/eTEASpageE.him.
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PTO Farm 1957 (Rav 2/2005)
OMB Mo, 0351-0050 (Exp. 05/30720 1)

Response to Office Action

The table below presents the data as entered.

Input Field '

[

SERIAL NUMBER

LEntered

E’_7807946

LAW OFFICE
ASSIGNED

LAW OFFICE 111

MARK SECTION (no change)

ADDITIONAL STATEMENTS SECTION

SECTION 2(f) BASED ON
EVIDENCE

The mark has become distinctive of the goods/services, as demonstrated by the
attached evidence.

2(fy EVIDENCE FILE NAME(S)

ORIGINAL PDT FILE

e2f-6519892163-121453247 . Cintron 946 -
Response io Office Action reduced .pdf

CONVERTED PDF
FILE(S)
(38 pages)

WTICRS\EXPORT1 NMAGEOUT 1 IN778\079\77807946\xmI3\ROA 0002.]PG

WTICRS\EXPORT1 INIMAGEQUT11\778\079\77807946\xmI3A\ROA0003.JPG

WTICRS\EXPORT1INIMAGEQUT1 1\778\079\77807946\xmI\ROA0004.JPG

WTICRS\EXPORT 1 I\IMAGEOUT1 IN778\0790\77807946\xmI3\ROA0005.JPG

WTTCRS\EXPORT I NNIMAGEOQUT1 1\778\079\77807946\xmI3\ROA 0006.JPG

WTICRS\EXPORTI1INIMAGEOUT 1 N77\)79077807946\xmI\ROA0007.JPG

WTICRS\EXPORT 1 NMIMAGEOUT 1 1\778\079\77807946\xmI3\ROCA0008.JPG

WTICRS\EXPORT1 INIMAGEOQOUT11\778\079\77807946\xmI3\ROA0009.JPG

WTICRS\EXPORTIINIMAGEOUT11\778Y07077807946\xmI3\ROA0010.JPG

WTICRS\EXPORTI NNMAGEOUT11\778\079\77807946\xmI3\ROAQ011.JPG

WTICRS\EXPORT1 INNMAGEQUT1 1\778\079\77807946\xm13AROA0012.JPG

WTICRS\EXPORTTINIMAGEQUT 1 1\778\079\77807946\xmI3\ROAQ013.JPG

WTTCRS\EXPORT1 INIMAGEOCUT11\778\07N077807946\xmI3\ROA0014.JPG

WTICRS\EXPORTI1 INIMAGEOUT1 1\778\07N\77807946\xmI3\ROA0015.]PG




WTICRS\EXPORT I NIMAGEOQUT 11\778\079177807946\xmI3\ROA0016.JPG

WTICRS\EXPORTI1 NIMAGEOUT1 IN778\079\77807946\xmIA\ROA0017.JPG

WTICRS\EXPORT1INMAGEQUT1 11\778\079\77807946\xmI3\ROAQ018.JPG

WTICRS\EXPORT | NIMAGEQUT11\778\07N77807946\xmI3\ROA0019.JPG

WTICRS\EXPORT1 INMAGEQUT1 1\778\0790\77807946\xmi3\ROA0020.JPG

WTICRS\EXPORT1 INIMAGEOUTI1 1N778\07N77807946\xmI3\ROA0021.JPG

WTICRS\EXPORT1 INMAGEQUTI 1\778\079\77807946\xmI3\ROA 0022 JPG

WTICRS\EXPORT1IMMAGEQOUT]1 11778079\77807946\xmI3\ROA0023.J1PG

WTICRS\EXPORT1INMAGEOUT ! IN778\079\77807946\xmI3\ROA0024.JPG

WTICRS\EXPORT1 INNMAGEQUTI1 I\778\07N\77807946\xmI3\ROA0025.JPG

WTICRS\EXPORTI NNMAGEOUT11V/78\079\77807946\xmlI3\ROA0026.JPG

WTICRS\EXPORT I NIMAGEQUT1 1\778\079V77807946\xmI3\ROA0027.JPG

WTICRS\AEXPORT ! NMAGEOQUT11Y778079\77807946\xmI3\ROA0028.JPG

WTICRS\EXPORTTINIMAGEOQUTI1 IN778\W079NM77807946\xmI3\ROA0029.JPG

WTICRS\EXPORT | NMAGEQUT 1 IN778\07N77807946\xmi3\ROA0030.JPG

WTICRS\EXPORT 1 INMAGEQUTI 1\778\079\77807946\xmI3\ROAQ031.TPG

WTICRS\EXPORTI NNIMAGEQUT11V778\079\77807946\xmI3\ROA0032.JPG

WTICRS\EXPORT MAGEOUTIIN?78\07N77807946\xmINROA0033.JPG

WTICRS\EXPORT1 INMAGEOQUTI1 I\778\07N77807946\xmI3\ROA0034.JPG

WTICRS\EXPORTI INIMAGEOUT 1 IN778\079V77807946\xmI3\ROA 0035 JPG

WTICRS\EXPORT1 NIMAGEQUT11\778\079\77807946\xmI3\ROA0036.JPG

WTICRS\EXPORT1 INIMAGEOUT1 IN778\07N77807946\xmI3\ROA0037.JPG

WTTICRS\EXPORT I NMMAGEOUT1I\778\07N77807946\xmi3\ROA0038.JPG

WTICRS\EXPORTI INMAGEOUT 11V778V079\77807946\xmI3\ROA 0039.JPG

The mark has become distinctive of the goods/services through the applicant's
substantially exclusive and continuous use in commerce that the U.S.

SECTION 2
® Congress may lawfully regulate for at least the five years immediately before
the date of this statement.
SIGNATURE SECTION
DECLARATION The filing Attorney has elected not to submit the signed declaration, believing
SIGNATURE no supporting declaration is required under the Trademark Rules of Practice.




RESPONSE SIGNATURE I /evelyn h meconathy/

SIGNATORY'S NAME Evelyn H. McConathy

31()(;‘3%'}‘:&RY'S Attorney of Record, Pennsylvania bar member

DATE SIGNED 02/02/2011

AUTHORIZED

SIGNATORY YES

FILING INFORMATION SECTION

SUBMIT DATE Wed Feb 02 12:18:06 EST 2011
USPTO/ROA-65.198.92.163-2
0110202121806634918-77807

TEAS STAMP 946-4801c48524cbffdef]198¢
582458e5478c-N/A-N/A-2011
0202121453247319

PTO Ferm 1957 (Rov 8/220035)
QA0 No. 0851-0050 (Exp, 04300200 1)

Response to Office Action
To the Commissioner for Trademarks:

Application serial no. 77807946 has been amended as follows:

ADDITIONAL STATEMENTS

Section 2(f), based on Evidence
The mark has become distinctive of the goods/services, as demonstrated by the attached evidence.

Original PDF file:
e2f-6519892163-121453247 . Cintron 946 - Response to Office Action reduced .pdf
Converted PDF file(s) (38 pages)
2(f) evidence-1

2(f) evidence-2

2(f) evidence-3

2(1) evidence-4

2(f) evidence-5

2(f) evidence-6

2(1) evidence-7

2(1) evidence-8

2(f) evidence-9

2(f) evidence-10

2(f) evidence-11
2(f) evidence-12




2(f) evidence-13
2(f) evidence-14
2(f) evidence-15
2(f) evidence-16
2(f) evidence-17
2(f) evidence-18
2(f) evidence-19
2(D) evidence-20
2(f) evidence-21
2(f) evidence-22
2(f) evidence-23
2(f) evidence-24
2(1) evidence-25
2(f) evidence-26
2(f) evidence-27
2(1) evidence-28
2(f) evidence-29
2(1) evidence-30
2(f) evidence-31
2(1) evidence-32
2(f) evidence-33
2{f) evidence-34
2(f) evidence-35
2(H) evidence-36
2(f) evidence-37
2(f) evidence-38

Section 2(f), based on Use

The mark has become distinctive of the goods/services through the applicant's substantially exclusive and
continuous use in commerce that the U.S. Congress may lawfully regulate for at least the five years
immediately before the date of this statement,

SIGNATURE(S)

Declaration Signature

I hereby elect to bypass the submission of a signed declaration, because I believe a declaration is not
required by the rules of practice. I understand that the examining attorney could still, upon later review,
require a signed declaration.

Response Signature

Signature: /evelyn h mcconathy/  Date: 02/02/2011

Signatory's Name: Evelyn H. McConathy

Signatory's Position: Attorney of Record, Pennsylvania bar member

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the
highest court of a U.S. state, which includes the District of Columbia, Puerto Rico, and other federal
territories and possessions; and he/she is currently the applicant's attorney or an associate thereof; and fo
the best of histher knowledge, if prior to his/her appoiniment another U.S. attorney or a Canadian
attorney/agent not currently associated with histher company/firm previously represented the applicant in
this matter: (1) the applicant has filed or is concurrently filing a signed revocation of or substitute power



of attorney with the USPTO; (2) the USPTO has granted the request of the prior representative to
withdraw; (3) the applicant has filed a power of attorney appointing him/her in this matter; or (4) the
applicant's appointed U.S. attorney or Canadian attorney/agent has filed a power of attorney appointing
him/her as an associate attorney in this matter.

Serial Number: 77807946

Internet Transmission Date: Wed Feb 02 12:18:06 EST 2011
TEAS Stamp: USPTO/ROA-65.198.92.163-2011020212180663
4918-77807946-4801c48524cbffdef198c58245
8e5478¢-N/A-N/A-20110202121453247319



IN THE UNITED STATES
PATENT AND TRADEMARK OFFICE

Marlc: CINTRON
Serial No: 77/807946
Office Action Date: 8/05/10
Applicant: Cintron Deverage Group, LLC
Response Date: 2/02/11

Comumissioner [or Trademarks
2900 Crystal Drive
Arlington, VA 22202-3513

Attention: Mark Mullen, Esquire
Trademark Altorney
Law Office 11!
Phone: (571) 272-9201

REST'ONSE TO OFFICE ACTION

Dear Examiner Mullen:

Thank you for speaking with me on Friday, January 28, 2011 in an effor! to forward
this mark lo Registration and to preserve the client’s rights in and to the mark. Tn accordance
with your suggestion, we clect to change the filing status of the mark from 1A to §2(f) of the
Lanham Acl, based upon the substantially 5 yecars of continuous and exclusive use of the word
mark CINTRON in connection with other combined-word trademarks held by the owner
Cintron Beverage Group, LLC, and he considerable marketing and investment into
CINTRON as a brand that is well recognized by the public in ussociation with tea and juice
beverages, energy drinks and bottled water in International Classes 30 and 32.

Applicant hereby requesis a change of [iling status from 1A to §2(0) under the Lanham

Act based upon continuoys and exclusive use for substantially 5 years to date.

If the Applicant is relying solely on its ownership of one or miore prior registrations as

proof of acquired distincliveness, as will be shown below regarding the CINTRON mark, the
§2(1) claim docs not have to be verified. Therefore, an Applicant or Applicant’s attorney may
authorize amendment of an application to add such: a claim through an Examiner’s

amendment, if otherwisc appropriate, 37 C.ILR, §2.41(b).
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Applicant’s undersigned attorncy so authorizes an Examiner’s amendment as

discussed with the Examiner by telephone.

Applicant timely responds within the 6-month permitied response time the key
rejections set forth in the Office Action dated August 5, 2010 related to:

1. §2(0) Acquired Distinctiveness; and

2. Maintaived Surname Refusal under 37 C.ILR. §2.64{a).

Applicant’s change of {iling status to §2([) will resolve the surname issue, which has
been maintained by the Examiner throughout the several previous Responses and in an
Appeal Brief in this matter. Applicant does not acquiesce to the asserijon that the mark
CINTRON is primarily a surname, and Applicant maintains all previous arguments for why
the mark is, in fact, nol based upon a surname. Applicant has not based the mark on Cintron
as u surnaine. However, Applicant is at an impasse with the Trademark Office regarding the
usc of CINTRON as a surname; and inslead the option is provided by (he Trademark Office to
change the filing status of this mark to §2(f), which Applicant accepts in an cffort to move
this case forward 1o registration on the Primary Regisler, with all rights and privileges

attendant thereto.

Acguired Distinctiveness

‘The puidelines for establishing acquired distinetiveness are generally covered by the
‘TMEP in Scction 1212, There, the TMEP lays out three types of acquired distinctiveness
evidence:

(1) ownership of one or more prior registrations on the Principal Register for the same
mark, for related goods, mark may be aceepted as prima facic evidence of distincliveness.
TMEP 1212,03(b);

(2} five years ol continuous and exclusive use of the mark (Trademark Rule 2.41(b));
and

(3) actual evidence of acquired distinctiveness.

(1) Ownership of One vr More Prior Registrations on the Principal Register:

The first type of evidence turns on Applicant’s prior registration and continuous use of
CINTRON 21 (Reg. 3410949, Reg. Date April 8, 2008) as filed on Aug. 21, 2006 and

claiming a First date of Use and First Commercial Date of at least August 1, 2006 for energy
2.
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and sports drinks in International Class 32. The CINTRON brand name has not changed
since that [irst datc of use. The CINTRON 21 mark was granted withowt disctaimer and
without rejection. Applicant submilted one specimen for the class showing the mark as vsed
in commerce on or in connection with an item in the class, specifically images of the mank
CINTRON 2! as it appears on the aluminum can containing the sports drink and energy drink
as sold in interstate commerce, Sec attached 1ixhibit 1 showing all three specimen
photographs as filed on January 18, 2008, showing continuous use of the mark at that time.

Applicant’s also own a prior registeation and continmous use of CINTRON ENERGY
ENHANCIER (Reg. 3600401, Reg. Date March 31, 2009) as filed on Aug. 21, 2006 and
claiming a First date of Use and First Commcrcial Date of at least Augusl 1, 2006 for energy
and spotts drinks in International Class 32. The CINTRON brand name has not changed
since that first date of use, The CINTRON ENERGY ENHANCER mark was granted with a
discluimer of the words “ENERGY ENHANCER” excepl as used in Applicanl’s mark — but
with no disctaimer rcquired of the term “CINTRON” in the combined word mark. Applicant
submilled one specimen for the class showing the mark as used in commerce on or in
comnection with an ilem in the class, specifically images of the mark CINTRON ENERGY
ENHANCER as it appears on the alwminum can confaining the sports drink and cnergy drink
as sold in interstate commerce. Sce attached 1ixhibit 2 showing the specimen photograph as
liled on January 19, 2009, showing continuous use of the mark at that (ime.

The following are general guidelines regarding claiming ownership of prior
registrations as a method of establishing acquired distinctiveness.

1212.04(a) Sulficiency of Claim vis-a-vis Nature of the Mark: The IExamining

allorney has the discretion to determine whether the nature of the mark sought to be registercd
is such that a claim ol ownership of a prior registration for the same or similar goods or
services is enough to ostablish acquired distincliveness. For example, if the mark sought fo be
registered is deemed to be highly descriptive or misdescriptive of the goods or servieces named
in Lthe application, the examining attorney may require additional evidence of acquired
distincliveness. Sce In re Loew’s Theatres, Inc., 769 F.2d 764, 226 USPQ 865 (Fed. Cir,
1985) (claim of ownership of a prior registration held insufficient to establish acquired
distinctiveness where regisiration was refused as primatily geographically deceplively

misdescriptive); In re Kerr-McGee Corp., 190 USPQ 204 (TTADB 1976) (claim of ownership
-3-
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of prior registrations held insufficient (o eslublish acquired distincliveness where registration
was refused on ground that the subject matter was merely an ornamental border or “carrict®
for words and symbols appearing within), These cases do not apply in this sifeation and
should not prevent a finding of acquired distinctiveness.

1212.04(c) Relatedness of Goods or Services: The examining attorney should

determine whether the goods or services named in the application ave sufficiently similar to
lhe goods or scrvices named in the prior regisiration(s). 1I' the relatedness is sell-evident, the
examining atlorney can gencrally accept the §2(f) claim without additional evidence, This is
most likely o occur with ordinary cansumer goods or services where the nature of the goods
or services is commonly known and readily apparent (e.g., a prior regisiration for hair
shampoo and new application for hair conditioner). Applicant asserts that the relaledness is
evident of the above identified marks containing exactly the recognized brand name that is
under application. Consequently Applicant is nol reiferating the section of this code regarding
when the rclatedness is not self-evident, requiring expert {eslimony.

1212.04{d) Registration Musl Be in Full Force and Effeet and on Principal Register:

Applicanl’s prior registrations as identified above are active and in iull force and on the
primary register. Consequently Applicant is not reiterating the section of this code reparding

when these {aclors are absent,
1212.04(e) Form of §2(D Claim Based on Ownership ol Prior Registhrations:

Applicant hereby adopts the following language used 1o claim distinctiveness under §2(f) on
the basis of ownership of one or more prior registrations:

The mark has become distinetive of the goods (o1 services) as evideneed by
ownership of U.S. Registration Nofs). CINTRON ENERGY ENHANCER (Reg.
3600401, Reg. Date March 31, 2009) and CINTRON 21 (Reg. 3410949, Reg. Date April
8, 2008) on the Principal Register for the same mark for the same or related goods or
services, Accordingly, Applicant’s ownership is demonstrated in the US Trademark
Office vecord from a first dato of at least August 1, 2006, substantially 5 ycars ago, and
the infervening registrations demonstrate both growth and expansion of ihe products

under the CINTRON brand, as well as confinued use and exclusivity.

{2) IMive Years of Coniinuous and Exclusive Use of the Marl (TMEDP 1212.05)

A
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The lollowing are general guidelines regarding the statutorily supgested proof of [ive
years® usc as a method of establishing acquired distincliveness.

1212.05(a) Sufficiency of Claim Vis-3-Vis Nalure of thie Mark: For most surnames,

the statement of five years® use will be sufficicnt to establish acquired distincliveness.

1212.05(b) *Substantialty Exclusive and Continuous:” The five years of use (o not
have to be exclusive, bul may be “substantially” exclusive, This makes allowance [or use by
others that may be inconsequential or infringing, which does not necessarily invatidate the
applicant’s claim. £.D. Kichler Co. v. Davoil, Inc., 192 F.3d 1349, 52 USPQ2d 1307 (Fed.
Cir. 1999). Applicant has conducted commercially provided searches in countries where they
believe other mighl be using the mark 1o assure exclusivity, not just in the US, where they
have maintained exciusivity, but around the world. In fact a scarch was conducted last week
in Trinidad by Thompson and Thompson for Applicant — and no use of CINTRON for any
beverape product was found. Applican( is aiso actively enforcing (he exclusivity of its mark
in Nigeria, Zimbabwe and South Africa. In July 2010, a company in Panama approached
Applicant seeking permission distribute the CINTRON brand of beverages, but requested that
they be permitied to name their Panamanian company “Cintron Panama” or a similar blending
with Applicant’s brand name CINTRON. Applicant refused permission to dilute the
exclusivity of the mark, and CINTRON PANAMA was denied. Decumentation and sworn
statcments are not currently provided, but will be provided upon request for these and other
instances in which cxclusivily was maintained.

Applicant’s usc of the mark during the five years was continuous, with no period of
“nonuse” or suspension of frade in the goods or services in connection with which the mark is
used, and to lhe condrary use has been consistently expanded during this period.

1212.05(c) Use “as a Mark:™ The subslantially exclusive and continuous usc must be
“as a mark.” 15 U.S.C. §1052(D. See in re Craigmyle, 224 USPQ 791 (I'TAB 1984)

(registrability under §2(f) not cstablished by sales over a long period of time where there was

no evidence that the subject matter had been uscd as a mark); i re Kwik Lok Corp., 217
USPQ 1245, 1248 (TTAB 1983) (dectarations as to sales volume and advertising expenditures
held insulTicicnt to establish acquirved distincliveness. Indeed, Applicant’s CINTRON brand

was 50 maintained in the above identified marks and in general use of the brand.
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1212.05(d) Form of the Proof of [live Years' Use: If the applicant chooses to seek
registeation under §2(f), 15 U.S.C. §1052(f), by using the statutory suggestion of five years of

use as proof of distinctiveness, the applicant should submit a claim of distinctiveness that

reads as follows.

Accordingly, Applicant so states that:

The CINTRON mark (77/77807946) has beecome distinetive of the goods (or
services) through the applicant’s substantially exclusive and continuous use in
commerce for at least the five years immediately before the date of this siatement,

The claim of five years of use is generally required to be supported by an affidavit or
declaration under 37 C.E.R. §2.20, signed by the applicant or representative. Sce 37 C.I.R.
§2.41(b). Accordingly attached is new sworn Declaration under 37 C.F.R. § 2.20 by Richard
Wyatt, CEO of Cintron Beverage Group, LLC, (altached as Exhibit 3), which reiterates Lhe
swoin Declaration of record by Richard Wyait, signed 6/26/10, as [iled with the Reques! for
Reconsideratton afler Final in this case on 7/2/10. The present Declaration further adds thal
the mark has become distinctive or that the Applicant believes that the mark has become
distinctive, it specifically contain a refers Lo distincliveness as applied to Applicant’s poods or
services, or lo use in association with the Applicant’s goods or services, to relate the
distinctivencss created by the five years’ of continnous and substantially exclusive use to the
goods or services specified in the application, While a clarifying response does not have {o be
verified, a substitute stalernent as in the present situation must be verified, i.c,, supporled by a
declaration under 37 CE.R. §2.20, signed by Applicant,

Thus, the Declavation shows that the application has been in conlinuous and exclusive
use in commeree for at least since the otigin of the company in 20006, which is now
substantially 5 ycars ago.

Adding “fruit-flavored beverages” to Applicant’s sports and energy drinks the
previous registrations in Class 32 is certainly a natuval area of expansion, whercin the
consumers would believe that such products emanate lram a single source, Cintron Beverape
Group, LLC, especially given Applicant’s heavy advertising campaign regarding the new
product. Similarly, the expansion into what has proven to be an ever expanding selection of
tca-based beverages, as registered with a first date of use in May 2007 in Class 30 is also a

natural arca of expansion, whercin the consumers would certainly believe that such products
G-
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emanate from a single source, Cintron Beverage Group, LLC, again cspecially given
Applicant’s heavy adverlising campaign rcgarding the new product. These facts further
demonstrate both growth and expansion of the products under the CINTRON brand, as well
as coniinued use and exclusivity over a period of subsiantially 5 years.

The term CINTRON is a term coined by Applicant and a source identifier of their
brand, which is recognized world wide as a source of beverages, such as energy and sporis
drinks, and more recently with fivit based and tea-based beverages. As indicated in the sworn
Declaration of Richard Wyatt attached hereto Applicant has had annual sales of beverages
with the CINTRON mark totaling over $3 million dollars since 2007 alone. Morcover,
Applicant promoted ils CINTRON brand, shown as the prosent trademark, by engaging in
sponsorships at high-profile events such as:

Pawer-Boating World Championships;

the X-Games;

sponsorship of a Cintron Race Boat; and

promotion over the Internel and by social networking sites, such as Facebook.*

The expenditures for these marketing channels, together with advertising and
promtolion are in cxcess of $1 million dollars in expendilures by Applicant.* Furthermore,
consumeis recognize CINTRON beverages across the United States, Australia, Central
America and Africa. Thus, it is respectfully asserted that CINTRON is well recognized in
light of conlinuous and exclusive use, and has acquired distinctiveness as required under §2(1)

over use for substantially 5 years.

(3) §1212.06 LEstablishing Distlnetiveness by Actual Evidence

Different types of evidence have been used, alone or in combination, to cstablish
acquired distinctiveness, No single evidentiary factor is determinative. The value of a
specific type of evidence and the amount nccessary (o establish acquired distinctiveness will
vary according to the lacts of the specific case, bul the following headings are vseful.

1212.06(a) Long Usc of the Mark in Commerce: Sce foregoing discussion of 5 years

of continuous and exclusive use.
1212.06{b) Advertising Expenditures: Sec Declaration of Richard Wyau. Applicant

asseris that it has been successful in educating the public to associate the proposed mark with

a single source, as shown in the material attached to the Declaration, Applicant further
-7
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indicates in the Declaration the types of media through which the goods and scrvices have

been adverlised (e.g., the Internet).
1212.06(c) Affidavils or Declarations Asserting Recopnition of Mark as Source

Indicator: Such material is not applied af this time, but could be acquired.

1212.06(d) Survey Bvidence, Market Research and Consumer Reaclion Studies: Suci

material is not applicd at this time, but could be acquired.
1212.06({e) Miscellancous Considerations Regarding Evidence Submilled o Establish

Distinetiveness: Cintron Beverages Group is the first and only user of CINTRON in classes
30 and 32 for the identificd beverages, but certainly not the sole producer of such goods, since
others produce under other brand names. -

1212.07 Torm of Application Asserting Distincliveness: To base a registration on
acquired distinctiveness under §2(), 15 U.8.C. §1052(1), an applicant must indicate its intent

to cto so. See [oregoing underlined statemenls in opening section and bold statements above,

that registration is requested under §2(f); a statement that the mark has become distinetive, or
that the applicant believes the mark has become distinctive of the goods or services in
commerce; fhe statement relating to five years' use in commerce as suggested in §2(1); and

further in light of the evidence submitted in support of acquired distinctiveness,

In conclusion, Applicant submits that for all of the reasons articulated above, ils
application for changing status to §2(F) as stated, and the supporting evidence of substantialty
5 ycars of continuous and exclusive usc as a trademark should be accepted as proving that on
a basis of acquire distinctiveness -- the mark CINTRON should be published, and if not
opposed, registered on the Primary Regisler. Applicant requests that the refusal of
registration based on an assertion of surname is now moot in light of the acquired
distincliveness, and it is requested that lhe change be made by Examiner’s Amendment and
the mark moved to registration.

I, however, the Examining Attorney disagrees with Applicant’s position or finds (hat

additional evidence is needed, Applicant asks the Examining Atlorney to contact the
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undersigned to permit submission of further evidence of acquired distinction under §2(f) for

this mark.

Respecifully submilted,

Evelyn H, McConathy
Attorncy for Applicant
MONTGOMERY, McCRACKEN,
WALKIR & RHOADS, LLP

123 South Broad Strect
Philadelphia, PA 19109-1099

Tel: (215) 772.7550

Fax: (215) 772.7620

Date: February 2, 2011
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IN TIIE UNITED STATES
PATENT AND TRADEMARK OFFICE

Marlc: CINTRON
Scerial No: 77177807941 and 77/807,946
Office Action Date: 8/05/10
Applicant: Cintron Beverage Group, LLC
Response Date: 2/01/11

Commissioner for Trademarlks
2900 Crystal Drive
Arlington, VA 22202-3513

Allention: Mark Mullen, Esquire
Trademark Atlormey
Law Office 111
Phone; (571) 272-9201

DECLARATION OF RICHARD WYATT
In support of US Application Serial Nos. 77/807,941 und 77/807,946

Applicant hercby respectfully submits the following Declaration in support of the request
for (he change in statns to §2(1), bosed upon acquired distinetiveness ol the marks associated
with the above-identified trademark Applications for a continuous and substantially exclusive

period ol substantially 5 years.

The undersigned declares and states:

b, [ am the Chief Exccutive OQfficer of Cintron Beverage Group, LLC (Applicant).

2. I have personal knowledge of the lacts as stated herein and am qualificd to make such
statements.

3. Applicanl, Cintran Beverage Group, LLC, was founded in 2006, and it produces and

distribules beverages, including a line of cnergy drinks and teas, under the brand name

CINTRON.
4, Applicant is also the owner of US Registrations Nos. 3,410,949 [or CINTRON 21 and

3,600,401 for CINTRON ENERGY IINIIANCER, which are uscd in association with

Applicant’s sports and energy drinks, although the product lines under the CINTRON brand have

expanded into tea-based and fruit-based beverages.

Clean Copy Declaration of Richard Wyatt for 2(f) amendmemt for Cinron Beverage Group -1-




5. The mark CINTRON was first used in commerce in associalion with beverages,
specifically energy drinks and sports drinks, as early as August 2006.

6. Accordingly, the mark CINTRON has been in continuous and substantiatly exclusive use
in commeice to describe Applicant’s beverages for substantially 5 years, over which time, the
mark has beeome distinetive, or at least Applicant believes that the mark has become distinclive.
7. US Application Serial Nos. 77/807,941 (word mark) and 77/807,946 (stylized word
mark) have over the past at least 5 years acquired specific distinctiveness as applied to
Applicant’s goods, or as used in association with the Applicant’s goods or services, as specilied
in the application in Class 30 in association with “lea-based beverages,” and in Class 32 in
associalion with “encrgy drinks, sporis drinks, [tuil flavored beverages™ as show by the specimen
photographs provided with the filing of the application.

8. Since 2006, Applicant has had annual sales of beverages bearing the CINTRON mark
tolaling over three-million dollars,

9. Applicanl spends approximalely one-million dollars cach year on marketing in
connection with CINTRON-beverage-related advertising,

10.  Applicant also promotes its CINTRON mark by promotional venues including
sponserships, such as the lollowing:

= Applicant was a key sponsor at the Power Boating World Championship in Key West,
Florida in February 2010, featuring a “CINTRON-sponsored boat.” See altached
photograph at Exhibit 4.

o Applicanl was a hosl at the X-games in Aspen, Colorado in January 2010, hosting a parly
[eaturing CINTRON cnergy drinks. Sce attached photograph at Exhibit 5.

* Applicant sponsors a race boal with the CINTRON mark thereon, The race boat has been
in approximately twenty (20) separate-race venues in the United States since 2007, See
attached photograph at 1Exhibit 6.

s Applicant has internet-commercial vidcos, such as Facebook, featuring CINTRON

beverages therein.

11, Applicant is widely known by consumers as a source of innovative-energy drinks in the

United States.
12.  Applicani has sold CINTRON beverages across the continental United States and

Hawaii; as well as in Australia, and countries in Central America and Africa.

2674535_1.DOC 2-
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13.  The undersigned is unaware of any consumers that have associated the CINTRON mark
with a person or surname.

14. 1 declare further that all staicments made herein are of my own knowledge arc true and
that all statements made on infonmation and belief are believed Lo be true; and further that thesc
statements were made with the knowledpe that wiliful falsc statements and the like so made are
punishable by fine or imprisonment, ot both, under Section 1001 of Title 18 ol the United States

Code and that such willful false statements may jeopardize the validity of the application or any

registrations issuing thereon,

Dated: Febrnary 1, 2011 By:t-%h/\urﬁ

Kichard Wyatt, CEQ

Cintron Beverage Group, LLC

Clean Copy Declaration of Richard Wyait for 2(f} amendment for Cintron Beverage Group
-3-
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RESPONSLE SIGNATURE

/evelyn h mcconathy/

SIGNATORY'S NAME

Evelyn H. McConathy

SIGNATORY'S

Attorney of Record, Pennsylvania bar member

POSITION
DATE SIGNED 02/02/2011
AUTHORIZED

SIGNATORY YES

FILING INFORMATION SECTION

SUBMIT DATE Wed Feb 02 12:18:06 EST 2011
USPTO/ROA-65.198.92.163-2
0110202121806634918-77807

TEAS STAMP 946-4801c48524cbifdef198¢

582458e5478¢c-N/A-N/A-2011
0202121453247319

PTO Ferm 1957 [Rev 9:2005)

OMB N GEF1-0050 (Eap 04730:207 1)

Response fo Office Action

To the Commissioner for Trademarks:

Application serial no, 77807946 has been amended as follows:

ADDITIONAL STATEMENTS
Section 2(f), based on Evidence
The mark has become distinciive of the goods/services, as demonstrated by the attached evidence.

Original PDF file:

e2f-6519892163-121453247 . Cintron 946 - Response to Office Action

reduced .pdf

Converted PDF file(s) (38 pages)

2{f) evidence-1
2(1) evidence-2
2(f) evidence-3
2(f) evidence-4
2(f) evidence-5
2(f) evidence-6
2(f) evidence-7
2(1) evidence-8
2(f) evidence-9
2(h) evidence-10
2(f) evidence-11
2{f) evidence-12




2(f) evidence-13
2(f) evidence-14
2() evidence-15
2(f) evidence-16
2(f) evidence-17
2(f) evidence-18
2(f) evidence-19
2(D) evidence-20
2(f) evidence-21
2() evidence-22
2(f) evidence-23
2(D) evidence-24
2(1) evidence-25
2(1) evidence-26
2(f) evidence-27
2(f) evidence-28
2(f) evidence-29
2(1) evidence-30
2(f) evidence-31
2(f) evidence-32
2(f) evidence-33
2(D) evidence-34
2(f) evidence-35
2(f) evidence-36
2(f)} evidence-37
2(f) evidence-38

Section 2(f}, based on Use

The mark has become distinctive of the goods/services through the applicant's substantially exclusive and
continuous use in commerce that the U.S, Congress may lawfully regulate for at least the five years
immediately before the date of this statement.

SIGNATURE(S)

Declaration Signature

T hereby elect to bypass the submission of a signed declaration, because I believe a declaration is not
required by the rules of practice. I understand that the examining attorney could still, upon later review,
require a signed declaration.

Response Signature

Signature: /evelyn h mcconathy/  Date: 02/02/2011

Signatory's Name: Evelyn H. McConathy

Signatory's Position: Attorney of Record, Pennsylvania bar member

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the
highest court of a U.S. state, which includes the District of Columbia, Puerto Rico, and other federal
territories and possessions; and he/she is currently the applicant's attorney or an associate thereof; and to
the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian
attorney/agent not currently associated with his/her company/firm previously represented the applicant in
this matter: (1) the applicant has filed or is concurrently filing a signed revocation of or substitute power



of attorney with the USPTO; (2) the USPTO has granted the request of the prior representative to
withdraw; (3) the applicant has filed a power of attorney appointing him/her in this matter; or (4) the
applicant's appointed U.S. attorney or Canadian aftorney/agent has filed a power of attorney appointing
him/her as an associate attorney in this matter.

Serial Number: 77807946

Internet Transmission Date: Wed Feb 02 12:18:06 EST 2011
TEAS Stamp: USPTO/ROA-65.198.92.163-2011020212180663
4918-77807946-4801c48524cbffdef198¢58245
8e5478¢-N/A-N/A-20110202121453247319



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial No. 77/807,946
For the Mark: CINTRON (stylized)

Published in the Official Gazette on March 22, 2011 in International Classes 030 and 032

VEDOZI, INC.,
a Maryland corporation

Opposer,

V. Opposition No.

CINTRON BEVERAGE GROUP, LLC,
a Delaware limited liability company

Applicant.

To: Commissioner for Trademarks
P.O. Box 1451
Alexandria, VA 22313-1451

CERTIFICATE OF SERVICE

I, Jeremy D. Bisdorf, do hereby certify that on July 12, 2011, a true and complete copy of
the NOTICE TO OPPOSITION and this CERTIFICATE OF SERVICE has been served
upon the following attorney of record for the above mentioned trademark application by means
of United States Express Mail — Post Office to Addressee:

Evelyn H. McConathy

Montgomery, McCracken, Walker & Rhoads
123 South Broad Street

Philadelphia, Pennsylvania 19109

/idb/
Jeremy D. Bisdorf
Jaffe, Raitt, Heuer & Weiss, P.C.,
201 S. Main St., Suite 300
Ann Arbor, MI 48104-2176
Telephone: (734) 222-4776
Facsimile: (248) 351-3082
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