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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of U.S. Application No. 85226472

ULTIMATE NUTRITION, INC,,
Opposition No. 91193811
Opposer,
U.S. Application No. 85226472
v.
Mark: ULTIMATE OXY
DELTA DIRECT MARKETING, LLC,

N e N e s i W N N

ANSWER TO NOTICE OF OPPOSITION

Delta Direct Marketing, LL.C, a Delaware limited hability company, having an address at 113
Alder Street, West Babylon, New York 11704 (“Delta” ot “Applicant™), for its answer to the Notice
of Opposition filed by Ultimate Nutrition, Inc. {“Opposer”) against application for registration of
the mark ULTIMATE OXY, U.S. Application Serial No. 85226472, filed on January 26, 2011 and

published in the Offzcial Gazette of May 10, 2011, pleads and avers as follows:

With respect to the allegations contained in the preamble of the Notice of Opposition,
Applicant is without knowledge and information sufficient to form a belief as to the truth of the

allegations contained therein and therefore denies each and every allegation.

1. With respect to the allegations contained in Paragraph 1 of the Notice of
Opposition, Applicant is without knowledge and information sufficient to form a belief as to the

truth of the allegations contained therem and therefore denies each and every such allegation.

2. Admit.



OPPOSER AND ITS TRADEMARKS

3. With respect to the allegations contained in Paragraph 3 of the Notice of
Opposition, Applicant is without knowledge and information sufficient to form a belief as to the

truth of the allegations contained therein and therefore denies each and every such allegation.

4. With respect to the allegations contained in Paragraph 4 of the Notice of
Opposition, Applicant is without knowledge and information sufficient to form a belief as to the

truth of the allegations contained therein and therefore demies each and every such allegation.

5. With respect to the allegations contained in Paragraph 5 of the Notice of
Opposition, Applicant is without knowledge and information sufficient to form a belief as to the

truth of the allegations contained therein and therefore denies each and every such allegation.

6. With respect to the allegations contained in Paragraph 6 of the Notice of
Opposition, Applicant is without knowledge and infotmation sufficient to form a belief as to the

truth of the allegations contained therein and therefore denies each and every such allegation.

7. With respect to the allegations contained in Paragraph 7 of the Notice of
Opposition, Applicant is without knowledge and information sufficient to form a belief as to the
truth of the allegations contained therein and therefore denies each and every such allegation; except
admits, on information and belief, that the records of the USPTO reflect that Opposer is the record
owner of U.S. Trademark Registration No 1541169 for the mark ULTIMATE NUTRITION, U.S.
Trademark Registration No. 3088065 for the mark ULTIMATE NUTRITION THE FUTURE OF
SPORTS NUTRITION, U.S. Trademark Registration No 377646 fot the mark ULTIMATE
NUTRITION, U.S. Trademark Registration No 3503661 for the mark ULTIMATE NUTRITION

THE FUFURE OF SPORTS NUTRITION and U.S. Trademark Registration No 3909232 for the



mark ULTIMATE NUTRITION, and further refers to such registration cettificate for its complete
and accurate content and states that to the extent the allegations of Paragraph 7 call for a legal

conclusion, no response is tequired.

8. With respect to the allegations contained in Paragraph 8 of the Notice of
Opposition, Applicant is without knowledge and information sufficient to form a belief as to the

truth of the allegations contained therein and therefore denies each and every such allegation.

9. With respect to the allegations contained in Paragraph 9 of the Notice of
Opposition, Applicant is without knowledge and information sufficient to form a belief as to the

truth of the allegations contained therein and therefore denies each and every such allegation.

10. With respect to the allegations contained in Paragraph 10 of the Notice of
Opposition, Applicant is without knowledge and information sufficient to form a belief as to the

truth of the allegations contained therein and therefore denies each and every such allegation.

1t. With respect to the allegations contained in Paragraph 11 of the Notice of
Opposition, Applicant is without knowledge and information sufficient to form a belief as to the

truth of the allegations contained therein and therefore denies each and evety such allegation.

12, With respect to the allegations contained in Patagraph 12 of the Notice of

Opposition, Applicant denies each and every allegation contained therein.

APPLICANT’S ACTIONS

13. With respect to the allegations contained in Paragraph 13 of the Notice of
Opposition, Applicant 1s without knowledge and information sufficient to form a belief as to the
truth of the allegations contained therein and therefore denies each and every such allegation, except

Applicant admits that Applicant filed an intent-to-use trademark application with the United States
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Patent & Tradematk Office on January 26, 2011 for the mark ULTIMATE OXY for “vitamins,
mineral supplements, nutritional supplements, dietary supplements, herbal supplements, meal
replacement bars; meal replacement drink mix; meal replacement drinks, food supplements and fat

burners,” in International Class 05, which was assigned U.S. Application Serial Number 85226472.

PRIORITY AND LIKELITHOOD OF CONFUSION

14. Applicant repeats and realleges each and every allegation contained in Paragfaphs 1-

13 as 1if fully stated heremn.

15. With respect to the allegations contained in Paragraph 15 of the Notice of
Opposition, Applicant is without knowledge and information sufficient to form a belief as to the

truth of the allegations contained therein and therefore denies each and every such allegation.

16. With respect to the allegations contained in Paragraph 16 of the Notice of
Oppositon, Applicant is without knowledge and information sufficient to form a belief as to the

truth of the allegations contained therein and therefore denies each and every such allegation.

17. With respect to the allegations contained in Paragraph 17 of the Notice of
Opposition, Applicant 1s without knowledge and information sufficient to form a belief as to the

truth of the allegations contained therein and therefore denies each and every such allegation.

18. With respect to the allegations contained in Paragraph 18 of the Notice of
Opposition, Applicant is without knowledge and information sufficient to form a belief as to the

truth of the allegations contained therein and therefore denies each and every such allegation.

19. With respect to the allegations contamed in Paragraph 19 of the Notice of
Opposition, Applicant is without knowledge and information sufficient to form a belief as to the

truth of the allegations contained therein and therefore denies each and every such allegation.
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APPLICANT DOES NOT HAVE AN INTENTION TO USE

20. Applicant repeats and realleges each and every allegation contained in paragraphs 1-

19 as if fully stated herein.

21. With respect to the allegations contained in Paragraph 21 of the Notice of

Opposition, Applicant denies each and every allegation contained therein.

22. With respect to the allegations coﬁtaiﬂed in Paragraph 22 of the Notice of

Oppositon, Applicant denies each and every allegation contained therein.

23. With respect to the allegations contained in Paragraph 23 of the Notice of

Opposition, Applicant denies each and every allegation contained therein.

AFFIRMATIVE DEFENSES
24, There is no likelthood of confusion, mistake or deception because, nter afia,

Applicant’s mark and the pleaded mark of Opposer ate not confusingly similar.

25. Opposer’s claims are barred, in whole or in part, since there is no likelihood of

confusion m the market place.
26. Opposet’s claims are barred in whole or in part by the doctrine of unclean hands.
27. Opposet’s claims are barted by the doctrines of laches and/or acquiescence.
287.  Opposer’s claims are barred by the doctrines of estoppel and/ot waiver.

29. Opposer’s claims are barred by the doctrine of fraud on the United States Patent &

Trademark Office.

30. Opposer has suffered no harm and/or irreparable harm.
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WHEREFORE, Applicant prays that the Notice of Opposition be dismissed in its entirety,

and that a registration tssue to Applicant for its mark.

Respectfully subtnitted,

Todd Braverman
Counsel for Applicant
Pearl Cohen Zedek Latzer 1LP
1500 Broadway, 12th Floor
New York, NY 10036
Dated: July 11, 2011 (646) 878-0820
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I hereby certify that a copy of the foregoing “ANSWER TO NOTICE OF OPPOSITION”
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