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A A R S A S

COMMISSIONER OF TRADEMARKS

UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

APPLICANT’S REPLY TO OPPOSER’S OPPOSITION TO APPLICANT’S MOTION
FOR SUMMARY JUDGMENT AND RESPONSE TO OPPOSER’S MOTION FOR
SUMMARY JUDGMENT

Pursuant to Rule 56 of the Federal Rules of Civil Procedure, Section 2.116 and Section
528 of the Trademark Trial and Appeal Board Mamual of Procedure, Applicant, Miss G-String
International LLC (“Applicant™) hereby submits Applicant’s Reply to Opposer’s Opposition to
Applicant’s Motion for Summary Judgment and Response to Opposer’s Motion for Summary
Tudgment. Applicant respectfully moves the Trademark Trial and Appeal Board (*“Board™) grant
Applicant’s Motion for Summary Judgment against Opposer, The World’s Pageants, LLC
(“Opposer™) as Opposer does not have standing to oppose the registration of Applicant’s MISS
G-STRING INTERNATIONAL mark and Applicant’s MISS G-STRING INTERNATIONAL

mark is not confusingly similar to Opposer’s purported MISS NUDE INTERNATIONAL mark.



In support of this Reply to Opposer’s Opposition to Applicant’s Motion for Summary Judgment
and Response to Opposer’s Motion for Summary Judgment, Applicant would state as follows:

L APPLICANT”’S RESPONSE IN OPPOSITION TO OPPOSER’S “RELEVANT
FACTS.” SUPPORTED BY DISCOVERY

1. Applicant denies ifs MISS G-STRING INTERNATIONAL mark is similar to
Opposer’s purported MISS NUDE INTERNATIONAL mark in sight, sound and meaning and
that there is no likelihood of confusion between the marks. Applicant irrefutably identified and
produced scores of registered trademarks that begin with “MISS” and end with
“INTERNATIONAL.” For example, Opposer purports to be the lawful owner of the U.S.
Registration No. 2047202 for the MISS NUDE WORLD INTERNATIONAL mark. Critically,
the MISS NUDE INTERNATIONAL mark had to disclaim the words “NUDE” and
“INTERNATIONAL.” Consequently, the only language at issue would be the word “MISS” and
the impact it would have on the word “G-STRING” as a point of difference. Opposer has no
exclusive right to the use of the words “Nude” or “International.” Additionally, Opposer’s MISS
NUDE INTERNATIONAL mark and Applicant’s MISS G-STRING INTERNATIONAL mark
clearly distinguish the nature of each event. The MISS NUDE INTERNATIONAL mark
distinguishes that its main feature is that its contestants appear on stage nude, hence limited to a
specific group of adults and the adult entertainment industry only. Conversely, the MISS G-
STRING INTERNATIONAL mark distinguishes that its main feature is that its contestants
appear on stage while featuring a specific item of clothing presented for the general public at
large.

2. Applicant denies that its services under the MISS G-STRING
INTERNATIONAL mark are identical or substantially similar to the services offered by Opposer

under the MISS NUDE INTERNATIONAL mark and related marks as more fully described in



paragraph 1 above. Applicant further provides three (3) sworn affidavits in support of its
position. The first affidavit is from William Eadie, Managing Member of Applicant. (Exhibit A).

Mr. Eadie attests to being involved in the production of all of Applicant’s MISS G-
STRING INTERNATIONAL contests, has supervised and approved every wardrobe wormn by
every participant in every contest, has personally photographed the MISS G-STRING
INTERNATIONAL contests, created and designed the Applicant’s website, and has caused
Applicant to become an approved promoter of “Southern Wine and Spirits,” the largest liquor
distributor in the United States. Mr. Eadie further attests that nudity is prohibited as a condition
of these alcoholic beverage sponsorships and that no participant in any MISS G-STRING
INTERNATIONAL contest has ever appeared on stage nude.

3. The second affidavit is from Joseph Osinski of “Southern Wine and Spirits.”
{Exhibit B). Mr. Osinski attests that he is an Area Manager of “Southern Wine and Spirits,”
that he assisted Applicant in becoming a Southern Wine and Spirits authorized promoter, and
that he assisted various alcoholic beverage companies to become sponsors of Applicant’s MISS
G-STRING INTERNATIONAL contests. Mr. Osinski further attests that he personally assisted
brand representatives of the alcoholic beverage sponsors to appear on stage as judges at multiple
MISS G-STRING INTERNATIONAL comntests, that he also has attended multiple MISS G-
STRING INTERNATIONAL contests and that no participant of any MISS G-STRING
INTERNATIONAL contest has appeared on stage nude.

4, The third affidavit is from Pat Miller, the videographer for Cycle Shotz! Video
Productions. (Exhibit C). Mr. Miller attests to filming the MISS G-STRING INTERNATIONAL
contest held at the Coca-Cola Pavilion at Bruce Rossmeyer’s Destination Daytona, home of

Daytona Harley-Davidson, the world’s largest Harley-Davidson dealership, on October 19, 2012,



for his own commercial use. Mr. Miller attests that the contestants were never nude and provides
five (5) YouTube.com links to view his continuous filming of the MISS G-STRING
INTERNATIONAL contestants on stage from beginning to end of the contest. Mr. Miller notes
that YouTube.com prohibits nudity.

5. Applicant denies that its customers, clients, or consumers are identical or
substantially similar to Opposer’s customer’s clients, or consumers as more fully described in
paragraphs 1 and 2 above. Applicant denies its use and application for the MISS G-STRING
INTERNATIONAL mark has been without the consent of Opposer. Applicant first used the
MISS G-STRING INTERNATIONAL mark in commerce on April 29, 2009, prior to Opposer’s
inception. The records of the Florida Department of State, Division of Corporations
authenticate that Opposer was filed on May 5, 2009, and was recently administratively dissolved
on September 27, 2013. Opposer has never been reinstated. (See Exhibit D).

6. Applicant’s response is specific to Opposer, identified in the NOTICE OF
OPPOSITION as The Worlds Pageants, LLC, a State of Florida, LL.C, not the recently created
New Hampshire LLC bearing the identical name. It is important to note that the dissolution of
the Florida LLC was a “structured dissolution” by Opposer to be replaced by the New
Hampshire LLC bearing the same name, as is more fully described below. On June 18, 2013,
Attorney Patricia Hatry, a partner at Davis & Gilbert representing MISS WORLD LIMITED in
TTAB Opposition 91206024 deposed Gracinda Bento Cardoso, the Managing Member of

Opposer (See TTAB 91206024, Filing: 17, Pages 15 through Page 42):

Q. “Well, what state or states is The Worlds Pageants incorporated in? "

A. “It used to be incorporated in Florida. THE WITNESS: (to Mr. Aquilia)
Right: It still is, at this moment, and our corporation in New Hampshire.
Am I correct? MR, AQUILLA: Uhm-hmm. THE WITNESS: YES"”



Q. “What is the reason for two corporations {The Worlds Pageants, LLC
registered in both Florida and New Hampshire) under the same name? "

A. “No reason. I just do business everywhere so I wanted to make sure I'm
secure. Right? And I wanted to move it out of Florida.”
“Which of the company names are you presently using? "

A, “The Worlds Pageants, LLC”

“Florida or New Hampshire or both?”

“I'm not using Florida at the moment.”

Q. “Who owned -- which company owns all of your 400 trademarks?”
A. “Well, it's not 400 trademarks...we have over 400 prior use rights and
common law rights to it. Trademarks, I don't even kmow exactly how many
we own....But if I'm not mistaken, I believe everything belongs to The

Worlds Pageants (New Hampshire).”
(Next Question is asked by Aquilla)
Q. “And what do you intend to do with your Florida LLC, The Worlds
Pageants, LLC?”

A. “Well, I believe that right now, and if I'm not mistaken, we 're going to
dilute (dissolve) The Worlds Pageants, LLC (Florida) because there is no
point of having it.
7. Opposer, The Worlds Pageants, LLC, a Florida Limited Liability Corporation was
indeed administratively dissolved by the Florida Department of State, Division of
Corporations on September 27, 2013, and never reinstated. See Exhibit D attached hereto and

incorporated herein. Opposer’s swomn testimony is in direct conflict with the Trademark

Assignment Abstract of Title which identifies that Camila Productions, LTD, purportedly




became the lawful owner of the MISS NUDE INTERNATIONAL mark on September 19, 2012,
and was recorded as the owner of record by its attorney, also Mr. Aquilla, on December 13,
2016, six (6) months before this deposition was taken on June 18, 2013.

8. Applicant denies that it was aware of OPPOSER’S MISS NUDE
INTERNATIONAL mark prior to its adoption and use of the MISS G-STRING
INTERNATIONAL mark. On January 10, 2014, APPLICANT served Applicant Miss G-String
International, LLC’s Response to Opposer, The Worlds Pageants, LLC’s First Set of Requests
for Production of Documents and Things, Doc. 38 reflecting service of same. APPLICANT’S
Responsge to Opposer’s Request No. 23 is shown below:

“Applicant refers to Mr. Eadie's photograph of a woman wearing a g-string

undergarment which was used as a graphic design element of the design for the MISS G-

STRING INTERNATIONAL mark to identify with specificity and differentiate it from all

other marks using the words “MISS" and “"INTERNATIONAL. " (Exhibit E).

9. The creation of the logo design including the art file conversion of the
photographic image to an artist rendering, font selection, color selection and application and final
approval of design was created significantly in advance of Applicant ‘s first use in commerce on
April 29, 2009. The MISS G-STRING INTERNATIONAL mark was designed with the prior
knowledge that the MISS HAWAIIAN TROPIC INTERNATIONAL mark uniquely identified
its suncare products by its extension to its beauty pageants in which its contestants use Hawaiian
Tropic products.

10.  The design and use of the MISS G-STRING INTERNATIONAL mark by
Applicant likewise uniquely distinguishes the nature of its contests by having each of its
contestants appear on stage while featuring a specific item of clothing. Opposer’s purported

MISS NUDE INTERNATIONAL mark also uniquely distinguishes the nature of its contest that

is each of its contestants appears on stage nude, with no feature of any item of clothing. Opposer



has failed to prove an actionable similarity exist between its MISS NUDE INTERNATIONAL
mark and Applicant’s MISS G-STRING INTERNATIONAL mark, just as Opposer could not
plausibly claim an actionable similarity exists between the MISS NUDE INTERNATIONAL

mark and the MISS HAWAIIAN TROPIC INTERNATIONAL mark.

11.  Applicant’s Response to Opposer’s Request No. 34 is shown below:

“dpplicant s initial awareness occurred in early May, 2009. Applicant was informed that
Gracinda Cardoso telephoned Paradise Lakes Resort, accusing the resort of using
photographs of models without her consent in their webpage advertisement for the
upcoming Miss G-String International Pageant. She further alleged that they had
infringed upon her trademark, Miss Nude International and threatened to terminate the
event. William Eadie (of Miss G-String International LLC) was contacted by Christian
Schrangl, General Manager of Paradise Lakes Resort the next day. Mr. Eadie was ashed
to contact Ms. Cardoso, which he did. He informed Ms. Cardoso that the photographs
she alleged were used without her consent were, in fact, photographs taken by Mr. Eadie
and that he owned the copyrights for the images, to which she held no claim. She
immediately conceded to Mr. Eadie’s copyright ownership of the images,

“On May 5, 2009, Mr. Schrangl e-mailed and mailed via USPS a letter informing her
that her allegations of unauthorized use of Mr. Eadie’s intellectual property ‘are false
and without foundation.'Mr. Schrangl further directed Ms. Cardoso to contact
APPLICANT'S Attorney, J. Benton Stewart 1I, Esquire to address any alleged
infringement upon her trademark, that her threats to terminate this promotion will not be
tolerated, to have no further contact with Paradise Lakes Resort under any
circumstances and notified her in writing that If you elect to make any contact with
Paradise Lakes Resort in any manner, we and the promoter will immediately file a civil
action against you for tortuous interference with an ongoing contractual relationship and
pursue all remedies available to us under the law. " (Exhibit F).

12, Applicant used the MISS G-STRING INTERNATIONAL mark before Opposer
used the MISS NUDE INTERNATIONAL mark. Applicant first used the MISS G-STRING
INTERNATIONAL mark in commerce on April 29, 2009. Opposer’s filing date with the
Florida Department of State, Division of Corporations did not occur until May 5, 2009.
(Exhibit D).

II. APPLICANT’S RESPONSE IN OPPOSITION TO OPPOSER’S CLAIM OF
STANDING TO OPPOSE APPLICANT’S REGISTRATION




13.  Applicant denies Opposer’s claim that Opposer has standing to oppose the
registration of Applicant’s MISS G-STRING INTERNATIONAL mark based upon the Board’s
order of November 27, 2013. The Board’s order of November 27, 2013, specifically states “A
document dated May 17, 2001, and reflecting the assignment of such registration from Cardoso
to R&D Promotions, Inc. ("R&D”) was recorded on February 22, 2002, with the Assignment

branch at Reel 2457/Frame 0887. Thus, when the opposition proceedings were commenced on

June 6, 2011, USPTO records identified R&D as the record owner of the Registration No.

2037202. Following the commencement of the opposition proceeding, a document dated
September 27, 2011, and reflecting the assignment of such registration firom R&D to Cardoso,
effective March 31, 2003, was recorded on September 27, 2011, with the Assignment Branch at
Reel 4631/Frame 0436.”

14.  As previously found in this action, “The recordation of an agsignment document
with the Assignment Branch is a ministerial act and is not a determination by the Office of the
validity of the assignment document or the effect that document has on the title to the pleaded
registration. See Patent and Trademark Rule 3.54; TMEP Section 503.01 and 503.01 (c).” See
Item 14, Board’s Order of June 21, 2012. footnote 6, page 6.

15. On June 21, 2012, the Board ordered “opposers assignment documents, which

opposer apparently intends to rely upon as evidence to establish that opposer has good chain of

title to the pleaded registration, were prematurely filed during the discovery period, and are

therefore not properly before the Board.” The Board farther noted Opposer must make its
assignment documents of record by introducing them into evidence through a testimony

deposition during its testimony period. See Trademark Rule 2,123,



16.  The Board further ordered “applicant’s motion to strike is granted to the limited
extent that the copies of opposer’s assignment documents that opposer filed with the Board on
September 27, 2011, will receive no consideration.” The Board noted that Opposer, however, is
not precluded from seeking to properly make those documents of record during its testimony
period. Applicant’s arguments that Opposer does not own the pleaded registration does not
constitute attacks on the validity of that registration. Rather, these arguments are attacks on

Opposer’s claim of ownership of that registration, which Opposer must establish to rely upon

that repistration at trial. See Cunningham v. Laser Golf Corp., supra; King Candy Co., Inc.,
supra.

17. Tt is impossible for Opposer to establish ownership of the pleaded registration,
MISS NUDE INTERNATIONAL mark, because Opposer failed to establish documentary
evidence of a chain of title from the original owner to Opposer, a copy of an executed
assignment document, or a statement specifying where documentary evidence of a chain of title
from the original owner to Opposer as assignee is recorded in the assignment records of the
Office on the date of filing its Notice of Opposition, specifying the reel and frame number, in
compliance with 37 C.F.R. 3.73(b).

18. OPPOSER falsely attested to be the assignee of the MISS NUDE
INTERNATIONAL mark on June 6, 2011, the date of filing its Notice of Opposition with the
Board, and subsequently admitted that an executed assignment document did not exist on the
date of filing its Notice of Opposition, as required. The Board’s order dated November 27, 2013,
states that, “the records of the USPTO identified R&D as the record owner of the MISS NUDE

INTERNATIONAL mark when the opposition proceeding was commenced on June 6, 2011.”



19.  These facts are unequivocally verified by Opposer itself. On September 27, 2011,
more than three (3) months AFTER Opposer filed its Notice of Opposition with the Board,
Opposer contemporaneously filed two (2) nune pro tunc trademark assignment documents in a
desperate attempt to authenticate Opposer as the lawful owner of the MISS NUDE
INTERNATIONAL mark. R&D was conspicuously identified as the assignor of the first nunc
pro tunc trademark assignment document. Consequently, Opposer was clearly prohibited from
requesting or taking action in a trademark matter pending with the Office when it filed its Notice
of Opposition on June 6, 2011.

20.  Further, Opposer’s first nunc pro tunc trademark assignment document included
fourteen (14) trademarks purportedly transferred from R&D as assignor to Gracinda Cardoso

(“Cardoso™) as assignee. Applicant’s Motion for Summary Judgment filed May 20, 2014,

addresses twelve (12) of these fourteen (14) trademarks with supportive facts declaring that the
inclusion and transfer of each trademark is factvally false, invalid and thereby excluded,
including Opposer’s purported MISS NUDE INTERNATIONAL mark. The twelve marks
included and purportedly transferred in the first nunc pro tunc trademark assignment document

executed and filed on September 27, 2011, are:

MISS NUDE UNIVERSE 76/135129
MISS NUDE SOUTHERN USA 78/109613
MISS EXOTIC DANCER USA 78/113024
MISS NUDE USA 78/109630
MISS EROTIC 2666658
MISS EXOTIC 2096819
AMERICAN CENTERFOLD SEARCH 2724191

10



NORTH AMERICAN CENTERFOLD SEARCH 2879086

MISS EXOTIC GULF COAST ‘ 2709433
MISS NUDE WORLD 3039826
MISS NUDE WORLD INTERNATIONAL 2282958
MISS NUDE INTERNATIONAL 2037202

As Opposer failed to deny Applicant’s claim that the inclusion and purported transfer of
these twelve (12) trademarks are factually false, invalid and therefore excluded from
inclusion and transfer in Opposer’s first nunc pro tunc trademark assignment document,
Therefore, Applicant respectfully submits that Opposer has deemed to have consented to
Applicant’s  claims and these twelve (12) trademarks be excluded.
The remaining two (2) trademarks included and purportedly transferred from R&D to

Cardoso in the first munc pro tunc trademark assignment document are:

MISS NUDE EXOTIC 78/109627

MISS EXOTIC DANCER 78/113009
22.  Both trademarks were also included and purportedly transferred from CARDOSO
to Opposer in Opposer’s second nunc pro tunc trademark assignment document effective May 6,
2009, also executed and filed on September 27, 2011.However, the records of the Trademark
Electronic Search System (“TESS”) revealed that the MISS NUDE EXOTIC mark has an
abandonment date of August 11, 2005, more than four (4) years BEFORE the second niumnc pro

tunc trademark assignment document’s purported effective date of May 6, 2009.

11



23, Likewise, the records of the TESS revealed that the MISS EXOTIC DANCER

mark has an abandonment date of June 2, 2004, more than five (5) years BEFORE the second
nunc pro tunc trademark assignment document’s purported effective date of May 6, 20009.
24.  The inclusion of the MISS NUDE EXOTIC and the MISS EXOTIC DANCER marks and
their purported transfer from Cardoso to Opposer in the second nunc pro func trademark
assignment document are factually false, invalid and thereby excluded from inclusion in
Opposer’s second nunc pro tunc trademark assignment document. It is important to note that
Opposer executed and filed the second mune pro tunc trademark assignment document on
September 27, 2011, more than six (6) years AFTER the MISS NUDE EXOTIC mark’s
abandonment date of August 11, 2005, and more than seven (7) years AFTER the MISS
EXOTIC DANCER mark’s abandonment date of June 2, 2004. Applicant subimits that these two
{2} trademarks be excluded from the second nunc pro tunc trademark assignment document, as
their transfers are factually and temporally impossible, thereby irrefutably invalid. Accordingly,
Applicant respectfully submits that these two (2) remaining trademarks also be deemed
excluded.

25.  Consequently, Opposer failed to establish a chain of title from the original owner
to Opposer as assignee to rely upon at trial for each of the fourteen (14) trademarks included and
purportedly transferred in Opposer’s nunc pro tunc trademark assignment documents executed
and filed on September 27, 2011, more than three (3) months after Opposer filed its Notice of
Opposition with the Board.

26.  Specifically, Opposer failed to establish a chain of title from the original owner to
Opposer as assignee of the pleaded registration, the MISS NUDE INTERNATIONAL mark, to

rely upon at trial on the date of filing its Notice of Opposition with the Board and is thereby

12



prohibited from requesting or taking action in a trademark matter pending with the Office.
Hence, Opposer does not have standing to oppose the registration of Applicant’s MISS G-
STRING INTERNATIONAL mark. Applicant denies Opposer’s claim to have standing to
oppose the registration of Applicant’s MISS G-STRING INTERNATIONAL mark and therefore
denies Opposer’s claim “the sole issue before the Board in this case is whether Applicant’s MISS
G-STRING INTERNATIONAL mark is likely to cause confusion with Opposer’s MISS NUDE
INTERNATIONAL mark. ” Further, Applicant’s denies Opposer’s claim “the evidence produced
during discovery shows that Applicant’s mark MISS G-STRING INTERNATIONAL is likely to
cause confusion with Opposer’s MISS NUDE INTERNATIONAL mark.”

III. THERE IS NO SIMILARITY OF THE MARKS. SERVICES, TRADE
CHANNELS OR CONTESTANTS

27.  Opposer’s claims of similarity of the marks, services, trade channels, contests and
consumers are factually false and denied by Applicant. Applicant further denies Opposer’s
unsupported allegations that contestants of MISS G-STRING INTERNATIONAL contests
appear on stage nude and that Applicant’s beauty contests are “adult-themed.”

28.  Applicant denies Opposer’s meritless attempts to draw a comparison to Applicant
by referencing media coverage in Exotic Dancer magazine and The Floating Worlds internet
blog. Applicant has no control over what a magazine nor an internet blog publishes, but notes
that Applicant’s review of Opposer’s exhibits failed to provide any evidence to support
Opposer’s meritless claims. Nothing. Contrarily, Applicant’s Motion for Summary Judgment
included photographic images of the MISS NUDE INTERNATIONAL contestants appearing on
stage nude. (Applicant’s Motion for Summary Judgment, Exhibits G-I). Although Opposer
admits that it does not have an internet website for its MISS NUDE INTERNATIONAL mark,

its contestants’ photographic images are plentiful, readily available and irrefutably prove

13



Opposer’s MISS NUDE INTERNATIONAL contestants do, in fact, appear on stage nude.
(Exhibits G-L).

29.  Applicant denies Opposer’s next claim that its MISS G-STRING
INTERNATIONAL beauty contests are not for the general public due to its website inclusion of
PLAYBOY logos and a page where visitors must accept or deny access to view the “As Seen on
Playboy.com’ page. This page contains photographic images produced by PLAYBOY for its
exclusive use of contestants invited to pose mude for an independent PLAYBOY feature
pictorial. Opposer’s claim is counterintuitive.

30. Applicant’s web page infentionally restricts access to the"ds Seen on
Playboy.com” page because the MISS G-STRING INTERNATIONAL contestants do not
appear on stage nude. This page’s content was clearly identified as the “Women of Miss G-
String International” feature pictorial photographed by PLAYBOY for its exclusive use.
(Exhibit M).

31. PLAYBOY magazine and PLAYBOY.COM have feature pictorials entitled “The
Girlsof " and " The Womenof __ .” Attached are PLAYBOY magazine cover images
featuring ““The Girls of the Big 10", “The Girls of KISS", “The Girls of the Hard Rock Casino ",
The Women of Walmart”, "“The Women of the Olympics”, "The Women of Starbucks” and ““The
Girls of Hawaiian Tropic. " (Exhibits N-T).

32. These pictorials were created by PLAYBOQY inviting girls related to general
public groups to be photographed nude by PLAYBOY for its exclusive use. Common sense tells
us that a student attending classes at the University of Michigan in the Big Ten Conference is
clothed, not nude; a band member appearing on stage during a KISS rock & roll concert is

clothed, not nude; a bartender mixing cocktails at a Hard Rock Casinoe is clothed, not nude; a

14



cashier working at your local Walmart store is clothed, not nude; an athlete competing in the
track and field events at the Olympic games is clothed, not nude; a barista serving gourmet
coffee at your neighborhood Starbucks is clothed, not nude, and a contestant appearing on stage
during a Hawaiian Tropic beauty contest is clothed, not nude.

34.  Identically, a contestant appearing on stage during a MISS G-STRING
INTERNATIONAL beauty contest is clothed, not nude. The “Women of Miss G-String
International” feature pictorial is identical in nature to the afore referenced feature pictorials
created by PLAYBOY for its exclusive use. This is not a fair representation.

35.  Accordingly, Opposer would have us believe that its claim of a clothed student, a
clothed band member, a clothed bartender, a clothed cashier, a clothed athlete, a clothed coffee
barista, and a clothed beauty contestant would thereby establish college campuses, rock & roll
concert venues, gambling casinos, retail stores, and sports and other venues as “adult-themed,”
based solely upon the participation by the females’ appearance in PLAYBOY feature pictorials.
Opposer’s claim that Applicant’s contests are “adult themed,” based on this ancillary third party
activity, is simply without merit and Applicant denies that it should either obstruct Applicant’s

Motion for Summary Judgment or support Opposer’s Motion for Summary Judgment,

1V. MEMORANDUM OF LAW IN SUPPORT OF APPLICANT’S MOTION
FOR SUMMARY JUDGMENT AND IN OPPOSITION TO OPPOSER’S MOTION FOR
SUMMARY JUDGMENT

Based upon the points and authorities set forth above, it is clear that instead of admitting
or denying the statements in Applicant’s Motion for Summary Judgment, the Opposer simply
interposes a series of superfluous issues which neither adequately address the Opposer’s lack of
standing to legitimately offer any opposition to Applicant, making conclusory allegations citing

only case law, or making allegations that have neither evidentiary nor legal value.

15



Opposer can cite to absolutely no instance of actual confusion, and there is no instance
involved where actual consumers were being confused between Applicant’s clothed events or
Opposer’s nude events. Opposer has not undertaken any consumer surveys, and has offered no
evidence that it lost any business or revenue to Applicant as a result of confusion between the
names. As a matter of law, therefore, the “actual confusion™ Polaroid factor weighs in
Applicant’s favor. Based upon the facts elucidated herein, Applicant has thus demonstrated, as a
matter of law, that there is no likelihood of confusion between the marks.

“IWlhere a non-movant has failed to respond to a movant’s properly filed and facially

meritorious memorandum of law (submitted in support of its motion for summary

judgment), the non-movant is deemed to have ‘consented’ to the legal arguments
contained in that memorandum of law under Local Rule 7.1(b)(3).” Road Dawgs

Motorcyele Club of the U.S., Inc. v. "Cuse” Road Dawgs, Inc., 679 F. Supp. 2d 259, 267

(N.D.N.Y. 2009).

Instead of drafting a memorandum of law responsive to the critical arguments in
Applicant’s motion, Opposer completely fails to respond to these most critical of Applicant’s
arguments, paving the way for Applicant’s Motion for Surnmary Judgment to be granted.

The gravamen of Opposer’s filing still does not create an issue of fact. No support or
specificity is given to the vague assertions of confusion, thus there is no basis to deny
Applicant’s Motion.

“Summary judgment is the “put up or shut up’ time for the party that brought the

lawsuit.” Seat Sack, Inc. v. Childecraft Educ. Corp., No. 07 Civ. 3344 (DFE), 2010 WL

245576, *8 (S.D.N.Y. 2010). Rule 56 “does not require the moving party to negate the

elements of the nonmoving party’s case.” Lujan v. National Wildlife Fed., 497 U.S. 871,

885 (1990). Rather, “the plain language of Rule 56(c) mandates the entry of summary

judgment, after adequate time for discovery and upon motion, against a party who fails to

make a showing sufficient to establish the existence of an element essential to that party’s

case, and on which that party will bear the burden of proof at trial.” Celotex Corp. v.

Catrett, 477 U.S. 317, 322 (1986). “Conclusory allegations, conjecture, and speculation

... are insufficient to create a genuine issue of fact.” Kenzer v. Kingly Mfg., 156 F.3d 396,

400 (2d Cir. 1998).

Opposer bears the burden of proof to establish a protectable mark and a likelihood of

16



confusion. Yet in response to defendants’ timely filed motion, supported by competent evidence
and meritorious arguments, Opposer has failed to adduce any proof to show that the “clothed”
mark sought by Applicant has any likelihood of confusion with the “nude” mark asserted by
Opposer. Under these circumstances, Rule 56(c) mandates the grant of summary judgment in
favor of Applicant. By analogy, the absence of proof showing a protectable trademark and actual
confusion requires dismissal of a claim for common law trademark infringement, and the
absence of bad faith requires dismissal of the claim for common law unfair competition. See
Saratoga Vichy Spring Co., Inc. p. Lehman, 625 F.2d 1037, 1044 (2d Cir. 1980) (applying New
York law).

Opposer’s ineffective response to the Applicant’s Motion, as well as the “shell game”
created by the serial “assignments,” and other actions of the Opposer all indicate that this action
was commenced and litigated simply as an effort to extort a settlement form Applicant. Rather
than a zealous attempt to protect a trademark, which Opposer lacks even the standing to do,
Opposer’s entire case has resulted only in creating a hardship on Applicant. Applicant’s
demonstration that Opposer’s claims have no real substance, coupled with Opposer’s
unsupported assumptions and allegations of feigned “confusion,” certainly warrant an inference
that this opposition was instituted solely as “a competitive ploy,” which has been seen in other
cases to merit an award of attorney’s fees. See Mennen Co. v. Gillette Co., 565 F. Supp. 648, 657
(S.D.N.Y 1983), aff'd 742 F.2d 1437 (2d Cir. 1984). Based upon the baseless and unauthorized
status of Opposer’s efforts, Applicant may thus be entitled to reasonable attorneys’ fees under 15
U.S.C. § 1117(a).

CONCLUSION

For the foregoing reasons, and the points and authorities articulated in Applicant’s
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Motion for Summary Judgment, Applicant respectfully requests that the Trademark Trial and
Appeal Board grant Applicant’s Motion for Summary Judgment, dismissing the notice of
Opposition (the “Notice of Opposition’) dated June 6. 2011, approving Applicant’s mark filed
under Serial No. 77/753,000 (Applicant’s Application”) for registration, denies Opposer’s
Motion for Summary Judgment, and awards Applicant any reasonable attorneys’ fees to which
Applicant may be entitled.

Respectfully Submitted:

By /s/ Luke Lirot Dated July 11, 2014

Luke Lirot, Esquire

Florida Bar Number 714836
LUKE CHARLES LIROT, P.A.
2240 Belleair Road, Suite 190
Clearwater, Florida 33764
Telephone:  (727) 536-2100
Facsimile: (727) 536-2110
Attorney for the Applicant

CERTIFICATE OF SERVICE

1 hereby certify that a true and complete copy of the foregoing Applicant’s Reply to
Opposer’s Opposition to Applicant’s Motion for Summary Judgment and Response to Opposer’s
Motion for Summary Judgment has been served on Thomas T. Aquilla, Esq., as domestic
representative of The Worlds Pageants, LLC, and Camilia Productions, Ltd., by mailing said
copy on July 11, 2014, via First Class Mail, postage prepaid to:

Thomas T. Aquilla, Esq.

221 Coe Hill Road
Center Harbor, New Hampshire 03226.

/s/ Luke Lirot
Attorney for Applicant
Signed July 11, 2014
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ARTIDAVIT OF WILLEAM WAIIE

STATE OF FLORIDA
COUNTY OF VOLUSIA

Belore me, the undersigned authority, personally appeared William Eadie,who after being

first duly sworn deposes and says:

1. I am William Eadie, | am over eighteen (18) years of age and I have personal
lenowledge of the subject matler of this affidavit,

2. [ live at 1420 Sunningdale Lane, Ormond Beach, Florida 32174,

3. 1 am the Managing Member of Miss G-Strin-g International LLC, a Florida
Limiled Lisbility Company, and have been Managing Member since the entity’s inception.

4, 1 have personally been involved in the production of every “Miss G-Siring
Intemational” conlest. |

5. 1 have supervised and approved every wardrobe worn by every participant in
eu'crsr “Miss G-String International” beauty contest,

6. This wardrobe includes “Miss G-String International” logo tank iops ond apparel
baws, logo polo shirts and hats, Halloween co.slumes, ladies’s g-siring undergarments, bikinis,
various sponsor related apparef womn on stage during the contasts and the approval of participant
supplied burlesque performance costumes.

7. I have personnlly photographed the *Miss G-String Intemationa!” contests.

8. 1 have personally created and designed the Miss G-String International LLC

website, www missgstring. com, last updated in April of 2014,
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9, 1 have personally cavsed Wiss G-String lnternational LLC to hecome an approved
promoter of Southern Wine and Spirils, the largest liquor distributor in the United States.

10. I have personaslly created sponsor relstionships with alcoholic beverape .
curnpanill:s_such as “Jaepermeister”, “Stolichnaya”™ Vodka, “Jim Beom™ Bourbon and “Twisled
Tena™ bevernges. These sponsors strictly prohibit nudity as a condition of their sponsorship.

1. I personaily provided media credentials to members ol the press and free lance
photographers o allow them to photograph and publicize the “Miss G-String International”
contesis,

12, No participant in any “Miss G-String International™ contest has ever appeared on
stapge nude,

All of the ubove testimony is within my personal knowledge and 1 have swormn Lo its truth,

FURTHER AFFIANT SAYETH NAUGHT.
oo {u'

X s
I ’ L
/s L) (2t
( William Endie

STATE OF FLORIDA
COUNTY OF 'Ldus

Sworn ta (or affirmed) and subscribed before me this = day af July, 2014,

by William Eadie.
& A4 ate 0 ) ’
:' '@" ; My CummlSS'lﬂﬂ Exp“es 1“0512017 \— \' iy, L (2 \J\ i ;.-\.A‘ :,1 .
o Commission No. FF 83482 Print, type or stamp commissioned name of
Notary Public

.

Personally Known OR Produced identification _v""

Type of ldentification Produced VLG

(I8}




AFFIDAVIT OF JOSEPH OSINSKI .

STATE OF FLORIDA

COUNTY OF VOLUSIA

Betore me. the undersigned outhority. personilly appeared Joseph Osinski, who after

being first duly swom deposes and says:

1. [ am Joseph Osinski, 1 am over eighieen {18) years of nge and T have personal
knowledpe of the subject matier of this affidavit

2. Flive al 1227 Femway Drive, Ormond Beach, Florida 32174,

kR | am an Area Manaper of Southarn Wine and Spirits, the largest liquor distributor
in the United States.

&+, 1 have personally assisied Miss G-Stnng Interpational LLC in becoming a
Southern Wine and Spirits authorized promoter,

3. | have personally introtinced and assisted various alcoholic beverage companies 1o

become sponsors of the “Miss G-String International™ contesis.

6. The relerenced alcoholic beverage sponsors prohibit nudily as a condition of their
sponsorship.
7. 1 have personally assisted alcoholic beverage brand representatives to appeared on

stape as judpes at multiple “Miss G-String Inlemational™ contests.

B. 1 have personally atiended multiple *Miss G-String Inlemational™ contests.
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9, T have personally observed the participanis of the “Miss G-String International™
comesls wearing “Miss G-String Internationz]” logo tank tops. Halloween costumes. ladies’s g-
string undergarments. bikinis, various sponsor related apparel and burlesque performance
castumes on singe at multiple “Miss G-String International™ contests,

10.  No participant of any “Miss G-String International” contest has ever appeared on
stape nude.

All of the above testimony is within my personal knowledge and I have swaorn ta its truth.

FUICTHER AFFIANT SAYETH NAUGHT. Q
/ ot

i

J DSW
STATE OF FLORIDA

COUNTY OF \lrlu§' b

o ' Sworn 1o (or affirmed) and subscribed before me this
4 day of July. 2(14.

- by h 051 Lz, HICHELLE 2AIDEN
Tk " x # {"ﬁ dlotary Publle, Stala of Florlla
( / ) Q ¥ Commisslon # EE 672415
/ '/"ﬂ“ 7" ff f" / /7” - Hy corm, explras Mar. 11, 2017
Nolary Public

./ / ( . \\_\\(‘ \Le \J 'doﬂ

Beint. type or siamp commissioned neme of
Nofary Public

Personally Known OR Produced identification v

Type of Identification Producch\W \ (‘\Cl\\if’ LR
\kcensa

(%)




AFFIDAVIT OF PAT MILLER

STATE OF FLORIDA

COUNTY OF PALM BEACH

Before me, the undersigned authority, personally appesred Pat Miller, who after being

first duly sworn deposes and says:

&

I am Pat Miller and I have personal knowledge of the subject matter of this
affidavit. :
I live at 2679 Helyn Road #2, Lake Worth, Florida 33461,

I am the videographer for Cycle Shoiz! Video Productions.

On Qctober 19, 2012, I attended Daytona Biketoberfest at Bruce Rossmeyer’s
Daytona Harley-Davidson at Bruce Rossmeyer’s Destination Daytona located at
1637 N. U.S, Highway 1, Ormond Beach, Florida 32174,

1 personally videotaped the Miss G-Siring Internstional contest held at Bruce
Rossmeyer’s DFSﬁnaﬁon Daytona for my own commerciel use.

1 personally videotaped each of four wardrobe changes of the Miss G-Siring
International contestants. The contestants first appeared wearing a Miss G-String
Internationel logo tenk top and a black g-string ‘underga.rmenl, niext, in a sexy
Halloween costume, third was the bildni competition and lastly, wearing a black
Jeegermeister top with a matching black g-string undergarment.

The contestants were never nude,
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8. I have listed below five (5) YouTube.com links to view my continuous filming of

the contestants on stage from beginning to end. YouTube.com prohibits nudity:

Patl. i i b Zi dBRG A
Ptz R TP T YNB TaChYg

Part 4. hitth&:/finarw. youtlibs. comAwAtch 2= T-sy3J-fQ

Part 5. hitp: /furww. voutube.comwateh v=OXyCympEnY

0. The event was presenied for the general public at large as it was held at the

Coea-Cola Pavilion located within Bruce Rossmeyer’s Destination Daytona.

All of the sbove testimony is within my personal knowledge and I have swomn to its truth,

FURTHER AFFIANT SAYETH NAUGHT.

%m

Pat Miller
STATE OF FLORIDA
COUNTY OF PALM BEACH _
: Suly
Sworn fo (or affirmed) and subscribed before me this f! day of Jufie, 2014,
by Pat Miller,
ﬁpq B~ k ;N\MQNM' _
Notary Public

Spur LA VGUTUAS
Print, type or stamp commissioned name of
Notary Public

Personally Known OR Produiced identification v/

Type of Identification PrchCeRXTr\ Jur L/l ny_\;\_;j)\, e

SEM SONALAVENTURE

. N rg(qumssmH!FFusm
2 P IRES: Febrozny 6,

285 e et



ety

Florida LUimited Liability Company
THE WORLDS PAGEANTS, LLC

Filinc informstion

Document Number £.09000043609

FEVEIN Number N/A

Date Filed 05/05/2009

State FL

Status INACTIVE

Last Event ADMIN DISSOLUTION FOR ANNUAL REPORT
Eveni Daie Filad 0912712013

Event Effective Date NONE

Principal Address

1473 HEATHER WAY
KISSIMMEE, FL 34744

Changed: 05/01/2012
Mailing Address

1473 HEATHER WAY
KISSIMMEE, FL 34744

Changed: 05/01/2012

Registered Agent Name & Address

CARDOSO, GRACINDA
1473 HEATHER WAY
KISSIMMEE, FL 34744

Name Changed: 09/26/2011

Address Changed: 05/01/2012
Authorized Parsonis) Detail
Mame & Address

Title MGR

CARDQOSO, GRACINDA
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L=nd O e%es, FL 34830
B13-548-932F ESS-Swinaidizle
v parsdissiakes.com

Moy 8, F009 Fax 413-B49-45008

s v ok H . I

' America’r Premier

My, Giocinda Cordeoso Clarlzing {lntnsdal Eesait
e Ml

1003 Methelic
Fissheniremmes, FL 34747

RE MISS G-5TENG INTERMARDNAL
Dear s, Carcasa,
Paradise Lokes Raseet [s Ihe host vanue of e upcoming MISS G-5TRING INTERHATIONAL PAGEANT.

Yoo tlkeged thaf the Images Used on aur vaebslle fo pramaie s event wess coculRaied. A [Ttae
have seen nelicod, from your convenclion wilh the peotagregithers who bos cediiied ownsaiip o
hils indeflectuct property, your allsgalion: oo folsa and without faunsclion.

Noxf. you glege on imimzemenl upon your roedemerk, SISS NUDE INTERNATIONAE, 7545 clegaimn iz
onz which you neded lo nodress wilh tha promoler, MISS G-STRING [MFERMATIONAL L, Ploass
drect any end of communicaiion of eny nofure o the pramotor's representofve o

A Benfar Slewart I, B,
STEWART LAW PLLD

FXo 5. Btarkng Avanug
Subie 304

Tompo, FL 33407

Your inreals to ferminale this promofion will aot e leteraled,

Yoo ore hevedyy nelified in welling to nowe ra further condons in any fapm with Parcdise Lok es Roasod
underany eiretrrsterces.,

Tids ] Lt your ondye natice, I you ghes? lo moke any contee! with Parodise Lalkss Resark T any
swaniregn, wo ond tha promoler vdll immediotaty fe a civil solicn agairst vou far lsruaus
ilecfernce with on ongomng sondachus reinfionship and puive ol remecdies avelssie fo s yrdes
s frma,

COVERM YOLURIELF AL COREAMGLY,
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Gencral Mano

??nﬁb LAKES RESORT
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sm = SEPTEMBER 2004

_THE

PLUS
E-VOTING
OUTLAY HUMDR
THE PLAYBOY BAR
GOLLEGE FOOTBALL
TERRELL OWE
FALL FASHI
" ARTH
SCHLESINGER
JOH EOG
WIDEM
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