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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

BACH FLOWER REMEDIES LIMITED ) Attorney Ref.. 5027-97
)
)
Opposer, )
)
2 ) Opposition No. 91200168
) Application No. 85/111,156
ABSOLUTELY NATURAL, INC. ) Trademark: SUNBURN RESCUE
(formerly Richards Distributing, Inc.), ) '
)
Applicant. )
EXHIBIT A
TO

REPLY BRIEF IN SUPPORT OF OPPOSER’S MOTION FOR EXTENSION OF
THE DISCOVERY PERIOD AND OTHER TRIAL DATES



BEFORE THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

)
BACH FLOWER REMEDIES LIMITED, ) Opposition No. 91200168
| ) |
Opposer ) APPLICANT’S RESPONSE TO
) OPPOSER’S FIRST SET OF
V. ) REQUESTS FOR PRODUCTION
) OF DOCUMENTS AND THINGS
ABSOLUTELY NATURAL, INC. )
by name change from )
RICHARDS DISTRIBUTING, INC., )
)
Applicant. )
)
RESPONSE

REQUEST NO.1:

All documents requested to be identified in "Opposer's First Set of Interrogatories,"
served concurrently herewith.
RESPONSE:

Applicant objects to this request on the ground that it is unduly vague with respect to the
meaning of the term “documents” as they were not requested to be identified in “Opposer’s First
Set of Interrogatories”.

Subject to the foregoing objections, Applicant will make documents responsive to the
request available for inspection and copying at a mutually convenient place and time to the

extent such information exists and is not confidential or privileged.



REQUEST NO.2:

Copies of all different packaging, wrappers, labels, signs, advertisements, catalogues;
brochures, posters, sales sheets, point of purchase displays, fliers, television advertising, web
" pages, third party web pages and price lists, including‘ drafts or prototypes of these rnaferials,
which refer to any product or service of Applicant that is/was sold or offered for sale or is
intended to be sold or offered for salve in connection with any mark containing the term
SUNBURN RESCUE.

RESPONSE:

There are no such documents or things in existence.

REQUEST NO.3:

A representative sample of each product, label, wrapper, package and box and any
sample or prototype of these materials distributed or intended to be distributed by or on behalf of
Applicant in the United States bearing any mark containing the term SUNBURN RESCUE or
used in connection with products or services involving those marks.

RESPONSE:

There are no such documents or things in existence.



REQUEST NO.4:

Documents listing or identifying the ingredients in Applicant's SUNBURN RESCUE
product.
RESPONSE:

Applicant will make any such documents responsive to this request available for
inspection and copying at a mutually convenient place and time to the extent such information

exists and is not confidential or privileged.

REQUEST NO. 5:

There is no Request No. 5.

REQUEST NO.6:

Documents describing the problems or conditions which Applicant's SUNBURN
RESCUE product treats or relieves or is intended to treat or relieve.
RESPONSE:

Applicant will make any such documents responsive to this request available for
inspection and copying at a mutually convenient place and time to the extent such information

exists and is not confidential or privileged.

REQUEST NO.7:

All documents in Applicant's possession, custody or control concerning the use by any

person other than Applicant or Opposer of any mark containing the term SUNBURN RESCUE



in connection with any of the following goods: SUN CARE LOTIONS, BALMS, GELS,
CREMES, LIQUIDS AND SPRAYS; RETAIL STORES FEATURING SUN CARE LOTIONS,
BALMS, GELS, CREMES, LIQUIDS AND SPRAYS; SKIN CREAMS AND SKIN
MOISTURIZERS, SKIN CLEANSERS AND SKIN TONERS; LIP BALMS; COSMETIC
PREPARATIONS CONTAINING FLOWER REMEDIES AND PREPARED F ROM PLANTS
AND FLOWERS; HERBS AND FLOWERS FOR MEDICINAL PURPOSES; MEDICINAL
DRINKS CONTAINING FLOWER REMEDIES; MEDICATED CONFECTIONERY:;
MEDICATED CANDY, MEDICATED GEL CAPSULES AND MEDICATED CHEWING
GUM CONTAINING FLOWER REMEDIES; DIETARY SUPPLEMENTS PREPARED
FROM PLANTS AND FLOWERS; DIETARY AND NUTRITIONALLY FORTIFIED FOOD
PRODUCTS CONTAINING FLOWER REMEDIES FOR TREATING EMOTIONAL SHOCK,

TRAUMA AND OTHER EMOTIONAL AILMENTS AND CONDITIONS; HOMEQPATHIC

- PHARMACEUTICAL PREPARATIONS MADE FROM FLOWER EXTRACTS FOR

ALLEVIATING EMOTIONAL AND MENTAL STRESS; NUTRITIONAL DRINKS FOR
ANIMALS; HERBAL BEVERAGES, TISANES AND HERBAL INFUSIONS; HERBAL
BEVERAGES AND TEAS FOR FOOD USE; FLAVOURINGS SYRUP AND FLAVOURING
ADDITIVES FOR NON-NUTRITIONAL PURPOSES FOR USE AS A FLAVOURING FOR
BEVERAGES; CONFECTIONERY, NAMELY, SWEETS, GUM SWEETS, CANDY GELS,
GEL CANDY FILLED WITH LIQUID CENTERS; CANDY AND CHEWING GUM;
HERBAL FOOD BEVERAGE CONCENTRATE MADE FROM ESSENCES; NOT BEING IN
THE NATURE OF ESSENTIAL OILS EXTRACTED FROM PLANTS AND F LOWERS;
PREPARATIONS FROM PLANTS AND FLOWERS AND OTHER NATURAL

INGREDIENTS FOR USE IN MAKING BEVERAGES, NAMELY, TEA AND COFFEE;



MINERAL AND SPRING WATER; ENERGY DRINKS; HERBAL SOFT DRINKS, HERBAL
FRUIT DRINKS, HERBAL DRINKING WATER, HERBAL F-RUIT AND BEVERAGE
JUICES; NON- ALCOHOLIC BEVERAGES, NAMELY, CARBONATED BEVERAGES,
BEVERAGES CONTAINING FRUIT OR VEGETABLE JUICES, BEVERAGES WITH TEA
OR COFFEE FLAVOUR, ENERGY DRINKS, SODA WATER PREPARED FROM AND
INFUSED WITH PLANTS, FLOWERS AND HERBS, PREPARATIONS FOR MAKING
NON-ALCOHOLIC BEVERAGES, NAMELY, FRUIT OR VEGETABLE DRINKS, ENERGY
DRINKS, TEA, COFFEE, LEMONADE, GINGER BEERS, FRUIT OR VEGETABLE
JUICES, FRUIT OR VEGETABLE NECTARS, SODA WATER; PREPARATIONS FROM
PLANTS AND FLOWERS AND OTHER NATURAL INGREDIENTS FOR USE IN MAKING
BEVERAGES, NAMELY, FRUIT AND VEGETABLE DRINKS, ENERGY DRINKS,
LEMONADES, GINGER BEERS, FRUIT AND VEGETABLE JUICES, FRUIT AND
VEGETABLE NECTARS, SODA WATERS, MINERAL AND SPRING WATERS;
ALCOHOLIC DRINKS CONTAINING FLOWER REMEDIES AND PREPARED FROM
EXTRACTS OF PLANTS AND FLOWERS, TONIC DRINKS; AN HERBAL BEVERAGE
MADE FROM ESSENCES (NOT BEING IN THE NATURE OF ESSENTIAL OILS)
EXTRACTED FROM FLOWERS; PREPARTIONS MADE FROM FLOWER EXTRACTS IN
THE FORM OF CREAMS FOR USE IN TREATING EMOTIONAL AND
PSYCHOLOGICAL CONDITIONS.

RESPONSE: |

No such documents are known.



REQUEST NO. 8:

All documents concerning any licenses, agreements, assignments or consents to use
naming Applicant as a party and referring or relating to any mark containing the term
SUNBURN RESCUE.

RESPONSE:

There are no such documents or things in existence.

REQUEST NO. 9:

All documents in Applicant's possession, custody or control concerning Applicant's
awareness of (1) Opposer, (2) any mark of Opposer containing the term RESCUE, RESCUE
REMEDY and/or RESCUE CREAM or (3) any of the products and services sold or offered for
sale by Opposer under such RESCUE, RESCUE REMEDY and/or RESCUE CREAM Marks.
RESPONSE:

Any such document will be produced with the exception of privileged material.

REQUEST NO. 10:

All documents concerning any confusion between Applicant's use of any mark containing
the term SUNBURN RESCUE and the products and services sold by Opposer under its
RESCUE, RESCUE REMEDY and RESCUE CREAM marks.

RESPONSE:

There are no such documents or things in existence.



REQUEST NO. 11:

All documents concerning Applicant's creation, adoption, selection, proposed use and
first use of any mark containing the term SUNBURN RESCUE.
RESPONSE:

Any such document will be produced with the exception of privileged material.

REQUEST NO. 12:

All documents concerning any market research, polls or surveys conducted by or caused
to be conducted or obtained for Applicant which relate to any mark containing the term
RESCUE.

RESPONSE:

There are no such documents or things in existence.

REQUEST NO. 13:

| All documents concerning the date and manner of first use in each of the fifty states of
the United States and in commerce of each mark containing the term SUNBURN RESCUE for ,
products sold or offered for sale by Applicant or its franchisees, licensees or any other person
authorized by Applicant.
RESPONSE:

There are no such documents or things in existence.



REQUEST NO. 14:

All documents concerning any trademark search conducted or caused to be conducted by
Applicant relating to any mark containing the term RESCUE.

RESPONSE:

Any such document will be produced with the exception of privileged material.

REQUEST NO. 15:

One specimen of each different document concerning the marketing and advertising of
Applicant's products or services bearing or relating to any mark containing the term SUNBURN
RESCUE in the United States.
RESPONSE:

There are no such documents or things in existence.

REQUEST NO. 16:

All documents concerning any trademark or service mark applications or registrations for
any mark containing the term SUNBURN RESCUE applied for or acquired by Applicant.
RESPONSE:

Any such document will be produced with the exception of privileged material.



REQUEST NO. 17:

Documents sufficient to evidence Applicant's advertising and promotional expenditures
for products or services sold by Applicant in the United States in connection with any mark
containing the term SUNBURN RESCUE for each year in which the products/services have
been sold or offered for sale.

RESPONSE:

There are no such documents or things in existence.

REQUEST NO. 18:

Documents sufficient to evidence Applicant's sales (in units and dollars) of products or
services sold by Applicant in the United States under any mark containing the term SUNBURN
RESCUE for each year in which the products/services have been sold or offered for sale.
RESPONSE:

There are no such documents or things in existence.

REQUEST NO. 19:

All documents and things supporting Applicant's denial of any of request in Opposer's
First Set of Requests for Admission to Applicant.
RESPONSE:

There are no such documents or things in existence.



REQUEST NO. 20:

All documents and things supporting Applicant's asserted defense of Jus tertii in
Paragraph 15 of Applicant's "Answer" in this proceeding.
RESPONSE:

Any such document will be produced with the exception of privileged material.

REQUEST NO. 21:

All documents showing correspondence between Applicant and any advertising agency
concerning the mark SUNBURN RESCUE in the United States.
RESPONSE:

There are no such documents or things in existence.

REQUEST NOQ. 22:

All documents showing correspondence between Applicant and any media relating to the
mark SUNBURN RESCUE in the Untied [sic] States.
RESPONSE:

There are no such documents or things in existence.
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REQUEST NO. 23:

All documents relating to Applicant's plans to adopt and use the mark SUNBURN
RESCUE including without limitation, all proposals, resolutions, memoranda, correspondence

M

marketing opinions, artwork, press releases, mark search results and legal opinions.
RESPONSE:

Any such document will be produced with the exception of privileged material.

REQUEST NO. 24:

All documents relating to Applicant's plans to adopt and use any mark containing the
term RESCUE including without limitation, all proposals, resolutions, memoranda,

correspondence, marketing opinions, artwork, press releases, mark search results and legal

.opinions.

RESPONSE:

There are no such documents or things in existence.

REQUEST NO. 25:

All documents tending to show the class of present or future purchasers or users of
services or products, sold, offered or delivered, intended to be sold, offered or delivered under
the mark SUNBURN RESCUE by the Applicant.

RESPONSE:

There are no such documents or things in existence.
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REQUEST NO. 26:

All documents expressing an opinion as to the likelihood of confusion, or absence
thereof, between Applicant's use of the mark SUNBURN RESCUE and Opposer's use of any
mark containing the term RESCUE, RESCUE REMEDY and/or RESCUE CREAM.
RESPONSE:

There are no such documents or things in existence other than Applicant’s pleadings in

the instant Opposition and privileged opinions of counsel.

REQUEST NO. 27:

All documents showing communications with manufacturers, wholesale establishments
or retail establishments, or with their staffs concerning the sale or offer to sell by Applicant of
any goods or services under the mark SUNBURN RESCUE.

RESPONSE:

There are no such documents or things in existence.

REQUEST NO. 28:

All documents concerning the channels of trade through which Applicant's goods and/or
services have been, are or intended to be sold or provided under the SUNBURN RESCUE mark.
RESPONSE:

Representative documents will be produced subject to the TTAB standard protective

order.
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REQUEST NO. 29:

All documents concerning any communication of Applicant with a third party concerning
Opposer, Opposer's RESCUE, RESCUE REMEDY or RESCUE CREAM ‘marks or any goods or
services provided by Opposer under the RESCUE, RESCUE REMEDY or RESCUE CREAM
marks.

RESPONSE:

There are no such documents or things in existence.

Respectfully submitted,
ABSOLUTELY NATURAL, INC.

Dated: December 2, 2011 By 5 ;
(V4

James C. Wray

Law Offices of James C. Wray
1493 Chain Bridge Road

Suite 300

McLean, VA 22101

(703) 442-4800

(703) 448-7397
jameswray(@jcwray.com

Attorney for Applicant,
Absolutely Natural, Inc.
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing First Set of Requests for
Production of Documents was served on Opposer at the following address of record by
depositing the same in the United States mail, postage prepaid, on this L:day of December,
2011:
Donna J. Bunton
Nixon &Vanderhye P.C.

901 N Glebe Rd. FI. 11
Arlington, VA 22203-1853

The Law Offices of James C. Wray
1493 Chain Bridge Road, Suite 300
McLean, Virginia 22101

Tel: (703) 442-4800

Fax: (703) 448-7397
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing EXHIBIT A TO REPLY BRIEF

IN SUPPORT OF OPPOSER'S MOTION FOR EXTENSION OF THE
DISCOVERY PERIOD AND OTHER TRIAL DATES was served upon the
following attorney of record for Applicant by depositing same in the United States
mail, first class, postage prepaid, this 7 day of February 2012:

James C. Wray

Law Offices of James C Wray

1493 Chain Bridge Road

Suite 300
McLean, VA 22101

N/ AT

Sheryl DéLuca




