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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Trademark Application No.: 85/100,262

Filed: August4, 2010

. Deer@Tracks

Published in the Official Gazette:
January 18, 2011

Opposition No. 91199841

Deer Stags Concepts Inc.,
Opposer,

Atty Docket: 2554.0810PTO/TGD/ICE
V.

B & S Partners, Inc. GBA Pilgrim Shoes,
Applicant.

OPPOSER'S COMBINED MOTION TO COMPEL AND MOTION TO EXTEND
DISCOVERY AND TRIAL DATES

Pursuant to Rules 26 and 37 of the Federal Rules of Civil Procedure and Rule 2.120(a)(2)
of the Trademark Rules of Practice, Deer Stags Concepts Inc. ("Opposer") respectfully moves
the Board for an order compelling B & S Partners, Inc. DBA Pilgrim Shoes ("Applicant") to
provide its complete Initial Disclosures and to provide complete and properly certified responses
to Opposer's Interrogatories, Request for Admission, and First Requests for the Production of
Documents without objections.

In addition, Opposer requests an extension of the discovery period for the limited purpose
of allowing Opposer (and not Applicant) time to review Applicant's discovery responses as

ordered by the Board, and to pursue follow-up discovery if necessary. Opposer also requests that

the testimony period be re-set to follow close of discovery.



Such an order is appropriate because Applicant has failed to provide sufficient Initial
Disclosures and to respond entirely to Opposer's Document Requests. Counsel for Opposer has
made repeated good faith efforts to resolve the issues with Applicant but, to date, such efforts

have been unsuccessful.
L. BACKGROUND

On May 13, 2011, Opposer filed a Notice of Opposition against Application Serial No.

$5/100.262 (the "262 Application”) for the mark DEETMTIACkS for use with "shoes,” in

International Class 25. Opposer asserts, among other things, that it owns the distinctive marks

DEER STAGS and DEER/—’U STAGS (the "DEER STAGS Marks") shown respectively
in Registration Nos. 3,252,841 and 3,252,835 for "footwear," in International Class 25. Opposer

also asserts that it has extensively and continuously used and promoted the DEER STAGS and

DEERZ‘;U STAGS in the United States since at least as early as April 1974 and December
15, 1989, respectively, all of which are dates well prior to the filing date, alleged date of first use,
and alleged date of first use of the 262 Application. (Not. of Opp. Y94 -5 and 7-10). As
grounds for opposition, Opposer alleges priority of use and likelihood of confusion under Section

2(d) of the Trademark Act, 15 U.S.C. § 1052(d). (Not. of Opp. Y 11 —18).

On May 13, 2011, the Board instituted this proceeding and set discovery to open on July

22,2011, and to close on January 18, 2012. Applicant's Answer was due June 22, 2011.

On June 3, 2011, Applicant filed an answer denying the essential allegations in the Notice
of Opposition. The Answer was not signed or dated, contained no Certificate of Service, and

was not served on Opposer. Opposer learned that Applicant had Answered the Notice of
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Opposition when the Board updated its Trademark Trial and Appeal Board Inquiry System
database (TTABVUE). In order to continue the Opposition without delay, Opposer filed with
the Board on June 30, 2011 a Motion for Consideration of Answer. The Board granted the

Motion on July 13, 2011.

On July 21, 2011 Opposer contacted Applicant by email to schedule the required
discovery conference. On July 22, Opposer again contacted Applicant by email to schedule the
required discovery conference. Opposer also contacted the Applicant by telephone and was able
to finally schedule the required discovery conference for the same day. During the discovery
conference, Opposer learned that Applicant is appearing pro se. Also during the discovery

conference, Applicant agreed to timely exchange initial disclosures electronically.

Initial Disclosures were due on Sunday, August 21, 2011, and Opposer served Applicant
with Opposer's Initial Disclosures on the next business day, Monday, August 22, 2011. Opposer
did not receive Applicant's Initial Disclosures. Opposer contacted Applicant on November 17,
2011 to request Applicant's Initial Disclosures be served on Opposer by December 1, 2011. On
November 17, 2011, Opposer also served Applicant with Opposer's First Set of Interrogatories,
Request for Production of Documents and Things, and Request for Admissions. (Copies of these
Requests are attached as Exhibit A). Responses to Opposer's discovery requests were due

December 17, 2011.

Opposer did not receive Applicant's Initial Disclosures by the requested date of
December 1,2011. On December 16, Opposer received Applicant's Response to Opposer's
Interrogatories and Requests for Admission. Applicant's Responses to both were incomplete and
not signed. Furthermore, Applicant failed to provide Opposer with Applicant's Initial

)
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Disclosures and a Response to Opposer's Request for Production of Documents and Things. (A

copy of Applicant's email of December 16, 2011 and enclosures is attached as Exhibit B.)

On December 19, 2011, Opposer notified Applicant by email of Applicant's failure to
provide Opposer with Applicant's Initial Disclosures, a Response to Opposer's Request for
Production of Documents and Thing, and properly signed Responses to Opposer's Interrogatories
and Requests for Admission. Opposer further requested that the aforementioned items be
provided to Opposer by December 29, 2011, and that the deadlines for exchanging Expert
Disclosures and closing Discovery be extended by 30 days. (A copy of Opposer's email of
December 19, 2011 is attached as Exhibit C). On the same day, Applicant consented to
extending the deadlines, and advised Opposer that a signed copy would be provided to Opposer.

(A copy of Applicant's email of December 19, 2011 is attached as Exhibit D).

On December 22, 2011, Opposer received what purports to be Applicant's signed
Responses to Opposer's Interrogatories and Requests for Admission. Applicant's Responses to
Opposer's Interrogatory No. 19 and Requests for Admission Nos. 2, 4, and 6 were incomplete.
Furthermore, Applicant did not provide Opposer with Applicant's Initial Disclosures and
Response to Opposer's Request for Production of Documents and Thing. Applicant informed
Opposer that such documents "can not be provided due to [their] confidential nature." (A copy
of Applicant's email of December 22, 2011 and enclosures (signed Responses to Opposer's

Interrogatories and Requests for Admission) is attached as Exhibit E).

In response, Opposer informed Applicant by email on December 28, 2011 that this
Opposition is automatically governed by the Trademark Trial and Appeal Board's standard
protective order, and that Applicant is required to provide Opposer's Counsel with the requested

4



documents, even though they may be confidential. Opposer's email of December 28 also
provided Applicant with the hyperlink to access excerpts of the protective order. Opposer also
repeated its request for Applicant's Initial Disclosures and Response to Opposer's Request for
Production of Documents and Things, as well as requested a complete response to Opposer's
Interrogatory No. 19 and Requests for Admission Nos. 2, 4, and 6. (A copy of Opposer's email

of December 28, 2011 is attached as Exhibit F).

On January 5, 2012, Applicant responded by email to Opposer's Interrogatory No. 19 and
Requests for Admission Nos. 2, 4, and 6. Applicant did not provide Opposer with Applicant's
Response to Opposer's Request for Production of Documents and Thing, and informed Opposer
again that such documents "can not be provided due to [their] confidentiality." (A copy of
Applicant's email of January 5, 2012 is attached as Exhibit G). Applicant sent Opposer a second
email on January 5, 2012, which enclosed Applicant's Initial Disclosures via email to Opposer.
(A copy of Applicant's second email of January 5, 2012 and enclosure (Initial Disclosures) is

attached as Exhibit H).

The Discovery period is now set to close February 17, 2012, and Opposer's testimony

period to close May 17, 2012.

II. MOTION TO COMPEL

A. Opposer Has Made a Good Faith Effort to Work With Applicant

In accordance with Trademark Rule 2.120(¢), Opposer submits that it has made a good

faith effort to resolve with Applicant the issues presented in the motion. Specifically, Opposer



has reminded Applicant several times to provide its Initial Disclosures. Opposer has also given

Applicant ample extensions of time to respond to the Requests.

B. Applicant Failed to Serve the Required Initial Disclosures

As detailed above, Applicant's Initial Disclosures were due to Opposer by August 21,
2011. When Opposer did not receive the same from Applicant, Opposer requested that
Applicant provide its Initial Disclosures to Opposer by December 17, 2011. When Opposer still
did not receive the same from Applicant, Opposer again requested to receive Applicant's Initial
Disclosures by December 29, 2011. When Applicant's December 22, 2011 email to Opposer
suggested that Applicant's Initial Disclosures would not be forthcoming, Opposer informed
Applicant that it is required to provide its Initial Disclosures to Applicant, and Opposer finally

extended the deadline to receive Applicant's Initial Disclosures to January 12, 2012.

Applicant provided its Initial Disclosures to Opposer on January 5, 2012, but such
Disclosures fail to comply with the standards set forth in Fed. R. Civ. P. 26(a)(1). Specifically,
Applicant's Initial Disclosures identified the name and contact information of an individual likely
to have discoverable information and the location of discoverable documents, but failed to
disclose the subject matter(s) of all discoverable information and a description of all discoverable

documents.

The Trademark Trial and Appeal Board Manual of Procedure ("TBMP") provides that a
party which fails to provide the required Initial Disclosures, may be required by the Board to
provide the same, upon motion to compel filed by the propounding party. Accordingly, Opposer
respectfully requests that the Board order Applicant to provide complete Initial Disclosures,

namely, the subject matter(s) of all discoverable information and a description of all discoverable
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documents, without objections within twenty days from the mailing date of the Board's order on

this motion.

C. Applicant Forfeited its Right to Object

Applicant's Response to Opposer's Request for Admissions Nos. 14 and 15 failed to state
that Applicant has made reasonable inquiry and that the information it knows or can readily
obtain is insufficient to enable Applicant to admit or deny the same, as required by Fed. R. Civ.
P. 36(a). Applicant's supplemental Response to Opposer's Interrogatory No. 19 was incomplete,
as Applicant has not at all responded to subpart (b) of Interrogatory No. 19. Furthermore,
Applicant also has not responded at all to Opposer's Request for Production of Documents and
Thing. Applicant has informed Opposer that a Response to Opposer's Request for Production of

Documents and Things will not be forthcoming in the foreseeable future.

Fed. R. Civ. P. 36(a)(3) provides that a matter is admitted unless the party to whom the
request is directed serves on the requesting party deny the matter or state in detail the reasons
why the responding party cannot truthfully admit or deny the matter. Thus, Opposer
respectfully requests that the matters that are the subjects of Opposer's Requests for Admission
Nos. 14 and 15 be conclusively established pursuant to Fed. R. Civ. P. 36(b). Furthermore, the
Trademark Trial and Appeal Board Manual of Procedure ("TBMP") provides that a party which
fails to respond to discovery interrogatories or document requests during the time allowed
therefore, and which is unable to show that its failure was the result of excusable neglect, may be
found, upon motion to compel filed by the propounding party, to have forfeited its right to object

to discovery on the merits. See TBMP §§ 403.03 and 407.01, citing Bison Corp. v. Perfecta



Chemie B.V., 4 U.S.P.Q.2d 1718 (TTAB 1987); Luehrmann v. Kwik Kopy Corp.,2 U.S.P.Q.2d

1303 (TTAB 1987).

Applicant's discovery responses were due on or before January 12, 2012. Accordingly,
Opposer respectfully requests that the Board order Applicant to fully respond to Interrogatory
No. 19, subpart (b) of Opposer's First Set of Interrogatories and to Opposer's First Requests for
the Production of Documents without objections within twenty days from the mailing date of the

Board's order on this motion.

D. Applicant Failed to Provide a Properly Certified Respons Under Oath to
Opposer's Interrogatories and a Properly Certified Response to Opposer's Requests for

Admission

Applicant's initial Response to Opposer's Interrogatories lacked language specifying that
the such responses were made under oath pursuant to Fed. R. Civ. P. 33(b)(3). Applicant
supplemented its Responses to Opposer's Interrogatory No. 19 on January 5, 2012. However,
Applicant's supplemental Response to Opposer's Interrogatories also lacked language specifying
that such responses were made under oath pursuant to Fed. R. Civ. P. 33(b)(3). Furthermore,
Applicant's supplemental Response to Opposer's Interrogatories failed to meet the certification
requirements of Fed. R. Civ. P. 33(b)(5), as the supplemental Response lacked the signature of

the person making the responses.

Similarly, Applicant's supplemental Response of January 5, 2012 to Opposer's Requests
for Admission failed to meet the certification requirements of Fed. R. Civ. P. 36(a)(3), as the

supplemental response lacked the signature of the person making the responses.



To the extent that Applicant's initial and supplemental Responses to Opposer's
Interrogatories were not made under oath pursuant to Fed. R. Civ. P. 33(b)(3), Opposer
respectfully requests that the Board order Applicant to serve Opposer with a properly certified
Response under oath to Opposer's Interrogatories within twenty days from the mailing date of
the Board's order on this motion. Furthermore, Opposer respectfully requests that the Board
order Applicant to serve Opposer with a properly certified supplemental Response to Opposer's
Requests for Admission within twenty days from the mailing date of the Board's order on this

motion.

III. MOTION TO EXTEND

In accordance with Fed. R. Civ. P. 6(b), Opposer hereby moves the Board for a thirty
(30) day extension of the discovery period for the limited purpose of allowing Opposer (and not
Applicant) time to review Applicant's discovery responses as ordered by the Board, and to
pursue follow-up discovery if necessary. Opposer also requests an extension of the testimony

periods.

As detailed above, Opposer has been diligent during the discovery period. Opposer
served discovery soon after it obtained a copy of Applicant's late filed, unsigned Answer to the

Notice of Opposition.

Opposer also made a good faith effort to resolve this matter before filing a motion to
compel. Applicant, on the other hand, has had over four months to provide its Initial Disclosures
to Opposer, and more than the allotted 30 days in which to respond to discovery, but has not

provided complete responses or any documents.



Opposer does not seek an extension of time for purposes of delay. It is requested that the
limited thirty (30) day extension run from the date of service of Applicant's discovery responses
as ordered by the Board, and that the discovery period be otherwise closed. Opposer also

requests an extension of the testimony period to follow the re-set discovery period.

IV.  CONCLUSION

For the reasons stated above, Opposer respectfully requests that the Board grant
Opposer's motion to compel and order Applicant to (1) serve Initial Disclosures that disclose the
subject matter(s) of all discoverable information and a description of all discoverable documents
and (2) respond to Opposer's First Set of Interrogatories and Opposer's First Requests for the
Production of Documents without objections within twenty days from the mailing date of the
Board's ruling on the motion.

To the extent that Applicant's Responses to Opposer's Interrogatories and Requests for
Admission do not meet the certification requirements of Fed. R. Civ. P. 33(b)(5) and 36(a)(3),
Opposer also respectfully requests that the Board order Applicant to serve on Opposer a properly

certified supplemental Response to Opposer's Interrogatories and Requests for Admission.

Opposer also respectfully requests that the Board grant Opposer's motion for an extension
of the discovery period for the limited purpose of allowing Opposer (and not Applicant) time to
review Applicant's discovery responses as ordered by the Board, and to pursue follow-up
discovery if necessary. Opposer requests that the extension run from the date of service of

Applicant's discovery responses as ordered by the Board, and that the discovery period be
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otherwise closed. Opposer requests that the testimony period be re-set to follow close of

discovery.

Date: ;/ 77//'} By: m/"/‘ éé/f__“

- Tracy-Gene G. Durkin, Esq.
STERNE, KESSLER, GOLDSTEIN & FOX P.L.L.C.
1100 New York Avenue, NW
Washington, D.C. 20005
Email: tdurkin@skgf.com
Telephone: (202) 371-2600
Facsimile: (202) 371-2540

Attorneys for Opposer
Deer Stags Concepts Inc.

11



CERTIFICATE OF SERVICE

I hereby certify that on _"/ / 7/ /2— , a true and correct copy of the foregoing

OPPOSER'S EXPERT DISCLOSURES was served via First Class Mail, upon the following;:

Arkady Altskan
B & S Partners, Inc. DBA Pilgrim Shoes
6710 Whitestone Rd.
Baltimore, MD 21207

Uniied States

)
By: m Lég\

‘/

Tracy-Gene G. Durkin

1462173v2
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Deer Stags Concepts Inc. v. B & S Partners, Inc. DBA Pilgrim Shoes

Notice of Opposition
U.S. Trademark Application No. 85/100,262

EXHIBIT A



Ivy Estoesta

From: Mark L. Koper

Sent: Thursday, November 17, 2011 5:15 PM

To: ‘aaltskan@pilgrimshoes.com’

Cc: Ivy Estoesta; 'sloane@LeasonEllis.com'; Tracy Durkin

Subject: Our Ref: 2554.0810PTO/TGD/ICE // U.S. Trademark Appl. No. 85/100,262
Attachments: SKGF Letter, Certificate of Service, First Set of Interrogatories.pdf

Dear Mr. Altskan,
Please see the attached.
Sent on behalf of Ivy Estoesta.

Thank you.

Mark |. Koper

SIIH’IE KESSIE{ Patent Legal Secretary

. Sterne, Kessler, Goldstein &Fox 2Les

B!]Mstﬂm Fﬂx 1100 New York Avenue, MW
Washington, GC 20006

Direct: 202.772.

Fax: 202, 371.2540

Main: 202.371.2600

Email: mkoper@skgf.com

warw.skgf.com




Sterne Kessler
Goldstem Fox

TRACY-GENE G. DURKIN
DIRECTOR

(2021 772-8660
TDURKIN@SKGF.COM

November 17, 2011

Mr. Arkady Altskan

General Manager Via email

3 & S PARTNERS, INC. aaltskan@pilgrimshoes.com
6710 Whitestone Rd

Baltimore, MD 21207

Re:  U.S. Trademark Application No. 85/100,262

viark: Deer@Tracks
Our Ref: 2554.0810PT0/TGD/ICE

Dear Mr. Altskan:

We write further to our correspondence of August 22, 2011, which enclosed our Initial
Disclosures.

To date, we have not received your Initial Disclosures, which you were required to
provide us by August 22, 2011, pursuant to the scheduling order issued by the Trademark Trial
and Appeal Board. If we do not receive your Initial Disclosures by December 1, 2011, we will
file a Motion to Compel with the Board.

Enclosed is our First Set of Interrogatories, Request for Production of Documents and
Things, and Requests for Admission, for your review and completion. Instructions on how to
complete the Interrogatories and Requests can be found on pages 2 — 8 of the enclosure, which
are immediately followed by the First Set of Interrogatories (pages 9 — 15), the Request for
Production of Documents and Things (pages 16 — 24), and the Requests for Admission (pages 25
—26). Your response to these Interrogatories and Requests are due within thirty (30) days from
the email date, i.c., by December 17, 2011.

To remind you, your Expert Disclosures are also due to us by December 19, 2011.

SKGF.COM



Mr. Arkady Altskan
November 17, 2011
Page 2

We look forward to receiving your response in advance of the December 17, 2011
deadline.

Sincerely,
STERNE, KESSLER, GOLDSTEIN & FOXP.L.L.C.
/0’
4% C:/ ( % :
€Hic

74
Tracy-Getle G. Durkin

Enclosure(s)

TGD/ICE:amr
1446038v1

SKGF.COM



CERTIFICATE OF SERVICE

Aokt

The undersigned hereby certifies that on this ,_7 day of Septeffiber, 2011, that a copy
of Opposer’s First Set of Interrogatories, Requests for Production of Documents and Things,
and Requests for Admission to Applicant, was duly served via email, to the following party:

Arkady Altskan
B&S Partners, Inc. dba Pilgrim Shoes
6710 Whitestone Rd.
Baltimore, MD 21207
aaltskan@pilgrimshoes.com

<4 {;'. > x
Tracy-Gene G. Durkin
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

DEER STAGS CONCEPTS INC.,

Opposer,

V.
Opposition No. 91199841

B & S PARTNERS, INC. DBA PILGRIM
SHOES,

Applicant.

OPPOSER’S FIRST SET OF INTERROGATORIES,
REQUESTS FOR PRODUCTION OF DOCUMENTS AND THINGS, AND
REQUESTS FOR ADMISSION TO APPLICANT

Pursuant to the Trademark Trial and Appeal Manual of Procedure and Rules 33, 34
and 36 of the Federal Rules of Civil Procedure, and 37 C.F.R. §§ 2.116(a) and 2.120(d)(2),
Deer Stags Concepts Inc., through its undersigned counsel, hereby requests that Applicant,
B & S Partners, Inc. dba Pilgrim Shoes, respond to the following Interrogatories and
Requests and to produce for inspection and copying by Opposer’s counsel, the following
documents and things within thirty (30) days after service of these Interrogatories and
Requests. The document production and service of sworn answers to the Interrogatories and
Requests for Admission are to be made at the law offices of Sterne, Kessler, Goldstein & Fox
P.L.L.C., 1100 New York Avenue, N.W,, Washington, D.C. 20005, or at an alternative

location mutually acceptable to the parties.

1416527_1.DOC -1-



These Interrogatories, Requests for Production of Documents and Things, and

Requests for Admission are to be interpreted and responded to in accordance with the

“Definitions and Instructions” set forth hereinafter.

DEFINITIONS AND INSTRUCTIONS

In the following Interrogatories and Requests, the following definitions and

instructions shall apply:

A.

B.

The term “Opposer” means Deer Stags Concepts Inc.
The term “Applicant” means B & S Partners, Inc. dba Pilgrim Shoes, including any of its
related entities, subsidiaries, divisions, representatives, agents and/or employees.

As used herein, the phrase “Opposer’s Mark™ shall refer to Opposer’s DEER STAGS and

DEER .2~ STAGS marks identified in Paragraphs 7, 8, 9 and 10 of the Notice of

Opposition, namely, the DEER STAGS mark that is the subject of U.S. Registration No.

3,252,841 or "the 841 Registration”, and DEER .2~ STAGS mark that is the

subject of U.S. Registration No. 3,252,835 or "the '835 Registration.”

As used herein, “Applicant’s Mark” shall refer to the mark I]eerﬁlragks and "Applicant's
Trade Name" shall refer to Pilgrim Shoes.

As used herein, "the 262 application" refers to Applicant’s U.S. Application Serial No.

85/100.262 for the DEETRTTAUKS marc
As used herein, “Opposer’s Registrations” shall refer to U.S. Registration Nos. 3,252,841

(the '841 Registration) or 3,252,835 (the '835 Registration).

1416527_1.DOC -2-



G. As used herein, the phrase “Opposer’s Products™ shall refer to those products recited in
Paragraphs 7, 8, 9 and 10 of the Notice of Opposition and in U.S. Registration Nos.
3,252,841 and 3,252,835.

H. As used herein, “Applicant’s Products” shall refer to the goods listed in the 262
application, as published in the Trademark Official Gazette on January 18, 2011.

I. The term “person” or “persons” means natural persons (including those employed by
Applicant), all governmental entities, agencies, officers, departments, or affiliates of the
United States of America, or any other governmental entity and any corporation,
foundation, partnership, proprietorship, association, organization, or group of natural
persons.

J. The term “date” means the exact day, month and year, if ascertainable, or, if not, the best
approximation (including relationship to other events).

K. The terms “relating to,” “referring to,” “refer,” or “relate,” shall be interpreted so as to
encompass the liberal scope of discovery set forth in Fed. R. Civ. P. 26(b)(1).

L. The term “document” or “documents” includes, but is not limited to, the following items,
whether printed or stored or recorded or reproduced by any process (including electronic
process) or written or produced by hand, and which are in the possession, custody or
control of “Applicant,” namely writings and recordings, including the originals and all
non-identical copies, whether different from the original by reason of any notation made
on such copies or otherwise (including without limitation, agreements, correspondence,
memoranda, notes, diaries, minutes, _statistics, letters, telegrams, contracts, reports,

studies, checks, statements, tags, labels, invoices, advertisements, brochures, periodicals,

1416527 1.DOC -3-



receipts, returns, account ledgers, summaries, pamphlets, books, prospectuses, interoffice
and intra-office communications, offers, notations of any sort of conversations, working
papers, preliminary notes, applications, permits, searches, surveys, indices, summaries or
records of telephone calls, routing slips or memoranda, summaries or records of personal
interviews and conversations, written records of conferences and meetings, reports and
summaries of patent, copyright or trademark investigations, marketing opinions, reports
of consultants, records of summaries of negotiation, or printouts, teletypes, telefax,
electronic mail, invoices, work sheets, and all drafts, alterations, modifications, changes
and amendments of the foregoing), graphic or oral representations of any kind (including
without limitation, photographs, charts, microfiche, microfilm, videotape, recordings,
films, motion pictures, plans, drawings, sketches, surveys), and electronic, mechanical or
electronic records or representations of any kind (including without limitation, tapes,
CDs, GVDs, CD-ROM:s, cassettes, discs, audio files, video files, audio/video files, and
recordings).

M. The term “things” means any tangible item, and shall be construed as broadly as possible
under the Federal Rules of Civil Procedure.

N. The term “identify” or “identification,” means:
a) with respect to a person, his or her name and present (or if unknown, the last known)

place of employment, date(s) of commencement and termination of employment, job

title and description of his or her duties and responsibilities;

1416527 _1.DOC -4 -



b) with respectto a corporation or other legal entity, the full name, address and state of
incorporation, if known, and the identity of the person(s) who acted on behalf of such
entity with respect to the subject matter of the Interrogatory; and

¢) with respect to a document, the type of document (e.g., letter, telex, contract, calendar
pad, report) the number of pages of which the document consists, a general
description of the document’s contents, identification of the person(s) who prepared
the document, for whom it was prepared, who signed it, to whom it was delivered,
mailed, or otherwise received, and to whom a copy was sent or otherwise received,
date of writing, creation or publication, the identifying number(s), letters(s), or
combination thereof, if any, and the significance or meaning of such number(s),
letter(s) or combination thereof, and present location and identity of the custodian of
that document. Documents to be identified shall include both documents in
Applicant’s possession, custody or control, documents known by Applicant to have
existed but no longer existing, and other documents of which Applicant has
knowledge or information.

O. The term “describe” or “state” means to set forth fully and unambiguously every fact
relevant to the subject of the Interrogatory or Request, of which Applicant (including
Applicant’s agents and representatives) have knowledge or information.

P. The terms “and” and “or,” as well as “and/or” shall be construed disjunctively or
conjunctively as necessary in order to bring within the scope of any Interrogatory or

Request all responses which otherwise may be construed to be outside its scope.

1416527_1.DOC -5-



Q. Any word written in the singular herein shall be construed as plural or vice versa when
necessary to facilitate the response to any Interrogatory or Request.

R. Masculine forms of any noun or pronoun shall embrace and be read to include the
feminine or neuter, and vice versa, as the context may make appropriate.

S. In producing and/or identifying documents and things responsive to these Interrogatories
and Requests, Applicant shall identify and furnish all documents within his possession,
custody, or control, regardless of whether these documents are possessed directly by
Applicant, or by his present or past agents, employees, representatives, investigators, or
attorneys.

T. As to any portion of any Interrogatory or Request or its response which refers to
documents or things that were at one time within Applicant’s possession, custody or
control, identify such documents or things in a manner sufficient to describe such for a
subpoena duces tecum, and give the name, address and telephone number of the person
last known by Applicant to have been in possession, custody or control of such
documents or things.

U. If, after exercising due diligence, Applicant is unable to determine the existence of any
document, person or thing falling within a Request or Interrogatory, Applicant shall so
state in its written response.

V. If a complete answer to a Request or Interrogatory cannot be given due to privileged or
other excludable subject matter or if the answer is not completely known, the Request or

Interrogatory is nevertheless to be answered to the extent possible without inclusion of
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the excludable matter or matter which is unknown and with an indication of those parts or
portions that will not or cannot be answered.

W. If Applicant maintains that any document or thing requested by Opposer has been
destroyed, set forth the contents of the document or thing, the date of its destruction, and
the name of the person who authorized its destruction.

X. Each Request and Interrogatory is required to be answered and responded to based upon
Applicant’s entire knowledge, available from all sources, including all information in
Applicant’s possession or that of his agents, representatives and attorneys, or available to
Applicant.

Y. In answering or responding to a Request or Interrogatory, Applicant must make a diligent
search of his records and of other papers and materials in his possession or available to
him or his representatives. 1f a Request or Interrogatory has subparts, respond to or
answer each subpart separately and in full, and do not limit response or answer to the
Request or Interrogatory as a whole.

7. These Requests and Interrogatories are regarded as continuing; please continue to
provide, by way of supplementary responses, ary additional information that is
responsive to these Interrogatories and Requests, most notably that is specified under
Rule 26(e) of the Federal Rules of Civil Procedure, or any additional information that
may hereinafter be obtained by Applicant, or any person acting on his behalf, which will
supplement, augment, or otherwise modify any of Applicant’s responses.

AA. If Applicant does not admit an item, he shall:
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a) Produce to Opposer all documents concerning the requested admission in his
possession, custody or control;
b) State, with particularity, the factual basis upon which his response is based; and

¢) Identify each and every person with knowledge of the requested admission.
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INTERROGATORIES

INTERROGATORY NO. |

With respect to each Interrogatory, document request or admission request, please
identify the person(s) who: (a) supplied documents and things and/or furnished the
information to answer the Interrogatory, document request or admission request; and (b) is or
are the most knowledgeable with respect to the factual subject matter involved in the answer

to such Interrogatory, document request or admission request.

INTERROGATORY NO. 2

Describe the genesis, circumstances and/or method by which and when Applicant
conceived, created, developed, designed, adopted, and/or selected Applicant’s Mark and

Applicant's Trade Name, and identify the persons and documents associated with the same.

INTERROGATORY NO. 3

Describe the business(es) conducted by Applicant, including, but not limited to, the
nature of all goods offered or to be offered by Applicant, under and in connection with

Applicant’s Mark.

INTERROGATORY NO. 4

Identify all product(s) associated with or intended to be associated with Applicant’s

Mark.
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INTERROGATGRY NO. 5

Identify the quantity of Applicant’s Products and all products identified in response to
Interrogatory No. 4 sold by Applicant that bear Applicant’s Mark, breaking down the
quantity of products sold by state within the United States and by the time period that such
products were sold, and identify all documents that refer or relate to the same, beginning on

the date that Applicant first sold goods under Applicant’s Mark.

INTERROGATORY NO. 6

Identify the exact nature of Applicant’s actual use or intended use of Applicant’s
Mark in whatever capacity in connection with the marketing, advertising, promotion,
identification, sale, or distribution of any goods, past, present, or future, including without
limitation, a specific description of the manner of the usages, the purpose of the usages, the
dates of the usage, the geographical extent of such usage, the marketing venues (such as trade
shows, fairs, conventions, exhibitions, wholesale or distributorship locations, retail stores)
involving such usage, and whether the usage is current, planned or has been discontinued and

identify all documents that refer or relate to the same.

INTERROGATORY NO. 7

Describe Applicant’s sales and marketing plans for each product which bears or will

bear Applicant’s Mark and identify all documents that refer or relate to the same.
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