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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name Mr.RicardoAAzzarello

Granted to Date
of previous
extension

03/23/2011

Address REAL 11 de Septiembre 1186
Haedo, Pcia de Buenos,
ARGENTINA

Attorney
information

Brittany J. Maxey
Maxey Law Offices, PLLC
15500 Roosevelt Blvd., Suite 305
Clearwater, FL 33760
UNITED STATES
b.maxey@maxeyiplaw.com Phone:727-230-4949

Applicant Information

Application No 85060108 Publication date 11/23/2010

Opposition Filing
Date

03/23/2011 Opposition
Period Ends

03/23/2011

Applicant Speed Energy Drink, LLC
10615 Twin Lakes Parkway
Charlotte, NC 28269
UNITED STATES

Goods/Services Affected by Opposition

Class 032.
All goods and services in the class are opposed, namely: Sports drinks, namely, energy drinks

Grounds for Opposition

Dilution Trademark Act section 43(c)

Torres v. Cantine Torresella S.r.l.Fraud 808 F.2d 46, 1 USPQ2d 1483 (Fed. Cir. 1986)

Mark Cited by Opposer as Basis for Opposition

U.S. Application
No.

85094153 Application Date 07/27/2010

Registration Date NONE Foreign Priority
Date

NONE

Word Mark SPEED UNLIMITED ENERGY DRINK

http://estta.uspto.gov


Design Mark

Description of
Mark

The mark consists of a rectangle appearing in shade of black and positioned in a
vertical manner. Inside said rectangle appears the term "SPEED", the term
"UNLIMITED", the term "ENERGY", and the term "DRINK", wherein all of the
aforementioned terms appear in a shade of white. Also appearing in said
rectangle is a fanciful and artistic scrawl appearing in a shade of red.

Goods/Services Class 032. First use:
Energy Drinks, Sports Drinks, and Isotonic Drinks

Attachments 85094153#TMSN.jpeg ( 1 page )( bytes )
Notice of Opposition_85060118.pdf ( 63 pages )(7117573 bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /Brittany J. Maxey/

Name Brittany J. Maxey

Date 03/23/2011



IN THE UNITED STATES PA TENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD 

 
In the Matter of Application Serial No. 85060118 
 
Published in the Official Gazette on November, 23, 2010 
 
 
 Ricardo A. Azzarello, 

 
Opposer, 

 
- against - 

 
Speed Energy Drink, LLC, 
 

Applicant. 
 

 
Index No.: ESTTA385483 
 
 
 
NOTICE OF OPPOSITION 
 
 
 March 23, 2011 

 
 
 
 

NOTICE OF OPPOSITION 
 

Ricardo A. Azzarello, (“Opposer”) opposes the grant of the application of Speed Energy 
Drink, LLC, (“Applicant”) to register the word mark “SPEED ENERGY DRINK” for “Sports 
drinks, namely, energy drinks” in International Class 032.  

 
COUNT ONE - FRAUD 

 
1. On July 27, 2010, Opposer filed his request to register the word plus design mark 

“SPEED UNLIMITED ENERGY DRINK” for Energy Drinks, Sports Drinks, and 
Isotonic Drinks. 
 

2. On November 10, 2010, Opposer received a Non-Final Office Action stating that the 
filing dates of pending Application Serial Nos. 85060118 “SPEED ENERGY DRINK” 
word mark; 85060108 “SPEED ENERGY” word mark; and 85054411 “S” design mark; 
all owned by Applicant, precede Opposer’s filing date and that should one or more of 
Applicant’s Application(s) become registered, Opposer’s mark may be refused 
registration under Trademark Act Section 2(d) because of a likelihood of confusion with 
the registered mark(s). 

 
3. Opposer is the owner and partner of a company in Argentina known as Energy Group, 

S.R.L. 
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4. Opposer and his company, Energy Group, S.R.L. own the trademark “SPEED 
UNLIMITED ENERGY DRINK” and have owned said trademark since 2000.  

 
5. Opposer and his company, Energy Group, S.R.L. have registered the trademark “SPEED 

UNLIMITED ENERGY DRINK” in over twelve countries and one U.S. Territory.  
Specifically, Opposer and Energy Group, S.R.L. have registered the trademark “SPEED 
UNLIMITED ENERGY DRINK” in Uruguay (2000), Puerto Rico (2003), Paraguay 
(2003), Nicaragua (2005), Costa Rica (2005), Colombia (2005), Ecuador (2005), El 
Salvador (2005), Honduras (2006), Panama (2006), Argentina (2008), and Peru (2009), 
wherein all marks were registered for energy drinks under International Class 032.  
Furthermore, Opposer has exported the beverage to both Chile and Mexico.  Attached as 
Composite Exhibit A are the Registrations and/or Export Logs for the above-referenced 
marks and countries. 
 

6. Since 2000, Opposer has continuously used the trademark “SPEED UNLIMITED 
ENERGY DRINK” in international commerce, both alone and in connection with its 
other marks, for its energy drink and promotional materials related thereto, and Opposer 
has been actively expanding its use of the trademark geographically.  

 
7. Opposer and its licensees have used the “SPEED UNLIMITED ENERGY DRINK” 

trademarks in connection with the sale and provision of energy drinks and promotional 
materials related thereto in a variety of goods and services for many years.  

 
8. As a result of the widespread use in commerce by the Opposer and its licensees of the 

aforesaid “SPEED UNLIMITED ENERGY DRINK” trademarks in connection with 
energy drinks and promotional materials related thereto, the trademarks have acquired 
extensive goodwill, have developed a high degree of distinctiveness, and are well known 
and recognized as identifying high quality energy drinks and promotional materials 
which have their origin with or have been authorized by the Opposer. 

 
9. Because of Opposer’s widespread use of their trademark and/or popularity of their 

trademark “SPEED UNLIMITED ENERGY DRINK” internationally, Opposer was 
contacted by Mr. Robby Gordon in the Spring of 2010 by way of Opposer’s website, 
www.speed-unlimited.com.ar, wherein Opposer has owned such domain name since 
2000, for the specific purpose of achieving a trade agreement between Mr. Gordon’s 
company, Speed Energy Drink, LLC, the “Applicant” and the owner of the “SPEED 
UNLIMITED ENERGY DRINK” trademark.  

 
10. In addition, Mr. Gordon, owner and representative of Speed Energy Drink, LLC, the 

“Applicant”, traveled to Buenos Aires, Argentina to solicit a trade agreement to provide 
Energy Group, S.R.L. and the trademark “SPEED UNLIMITED ENERGY DRINK” 
primary sponsorship and endorsement.  During that time, Mr. Gordon, on behalf of his 
company Speed Energy Drink, LLC had several meetings with the Opposer and Mr. 
Santangelo, a partner and owner of Energy Group, S.R.L. regarding the trademark 
“SPEED UNLIMITED ENERGY DRINK”.  
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11. Mr. Gordon toured Opposer’s manufacturing facility and observed the manufacturing and 
packaging process of Opposer’s “SPEED UNLIMITED ENERGY DRINK” beverage.  
Additionally, Mr. Gordon received numerous samples of Opposer’s beverage, and 
promotional materials were requested by and provided to Mr. Gordon, the “Applicant”. 

 
12. On June 26, 2010, Mr. Gordon entered into an Agreement on behalf of Robby Gordon 

Motorsports and his company Speed Energy Drink, LLC, whereby he was granted the 
license and right by the owners and representatives of Speed Unlimited (Energy Group, 
S.R.L.), to use, market and distribute the “SPEED UNLIMITED ENERGY DRINK” 
beverage in the USA. A copy of the Agreement is attached hereto as Exhibit B.  In the 
Agreement, Mr. Gordon, his motorsports and Speed Energy were identified as 
“RGM/SE,” and Speed Unlimited was identified as “SU.” 

 
13. The Agreement also provided that “RGM/SE” would provide “SU” with “primary 

sponsorship … including a Robby Gordon endorsement and one large support truck with 
SU’s logos/name.”  Mr. Gordon and Speed Energy further agreed to develop the “SPEED 
UNLIMITED ENERGY DRINK” beverage as the “primary beverage flavor … for start 
up,” and further agreed to “review with SU before adding more flavors.”  The Agreement 
provided terms for shipping over 250,000 cases of “SU” product to “RGM/SE” in the 
United States. 

 
14. The Agreement is clear that it only provided Applicant permission to sell, distribute and 

promote products bearing Opposer’s mark in the United States.  At no time was 
Applicant ever given any proprietary rights or ownership of Opposer’s mark. 

 
15. Shortly after Applicant entered into the Agreement referenced above, he cut off all 

contact with Opposer despite repeated requests by Opposer for Applicant’s performance 
according to the Parties’ contract. 

 
16. Based on the date of filing of Applicant’s Application for the mark “SPEED ENERGY 

DRINK”, it is clear that Applicant had no intent to follow through with his agreement 
with Opposer. Applicant was merely using Opposer and information gained from 
Opposer to create a practically identical copy of Opposer’s trademark and energy drink 
and call it his own. 

 
17. Applicant’s mark “SPEED ENERGY DRINK” is practically an identical a copy of 

Opposer’s trademark down to the “S” shaped lightning bolt design mark originally filed 
in Applicant’s Application Serial No. 85054411. 

 
18. Applicant’s mark “SPEED ENERGY DRINK” is confusingly similar to Opposer’s 

“SPEED UNLIMITED ENERGY DRINK” trademarks in sound, appearance, and 
commercial impression. 

 
19. Applicant’s goods are related to the goods and promotional materials that are sold and 

provided in connection with Opposer’s “SPEED UNLIMITED ENERGY DRINK” 
trademarks and/or represent a natural zone of expansion for Opposer, and such goods and 
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promotional materials would travel and/or be promoted through the same channels of 
trade for sale to, and use by, the same class of purchasers. 

 
20. Applicant’s use of the mark “SPEED ENERGY DRINK” in connection with its proposed 

goods and promotional materials is likely to cause confusion, mistake, or deception as to 
the source of origin of Applicant’s goods and promotional materials in that the public, the 
trade, and others are likely to believe that Applicant’s goods and promotional materials 
are: (a) the same goods and promotional materials as Opposer’s; or (b) provided by, 
sponsored by, approved by, licensed by, affiliated with, or in some other way legitimately 
connected to Opposer and/or its goods, services, or licensed products. 

 
21. Based on the foregoing, it is clear that Applicant  committed a fraud on the USPTO 

when Applicant stated in Applicant’s declaration that to the best of Applicant’s 
knowledge and belief:  

 
“no other person, firm corporation, or association has the right to use the 
mark in commerce, either in identical form thereof or in such near 
resemblance thereto as to be likely, when used on or in connection with the 
goods/services of such other person, to cause confusion, or to cause mistake, 
or to deceive; and that all statements made of his/her knowledge are true; 
and that all statements made on information and belief are believed to be 
true.” (emphasis added). 

 
This is because Applicant failed to reveal the existence of the “SPEED UNLIMITED 
ENERGY DRINK” trademarks to the USPTO.      

 
22. Applicant knowingly made these misrepresentations in order to induce the USPTO to 

issue a registration for the mark “SPEED ENERGY DRINK”.   
 

23. Furthermore, Applicant’s misrepresentations were material to Applicant’s Application 
and Applicant’s material misrepresentations were knowingly made in order to procure a 
registration from the USPTO for “SPEED ENERGY DRINK”. 

 
24. Applicant’s misrepresentations were clearly made with intent to deceive the USPTO. 

 
25. Opposer would be irreparably harmed and suffer significant damages if Applicant is 

permitted to benefit from the fraud it has perpetrated on the USPTO and secure a 
registration on its mark “SPEED ENERGY DRINK”, as Opposer would not be allowed 
to engage in any business with any retailer in the United States using the “SPEED 
UNLIMITED ENERGY DRINK” trademark which Opposer has consistently utilized and 
maintained internationally for the past 11 years.  

 
COUNT TWO - DILUTION 

 
26. Opposer repeats and realleges the allegations set forth in paragraphs 1 through 25 as 

though set forth herein. 
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27. Opposer’s “SPEED UNLIMITED ENERGY DRINK” trademarks are distinctive and had 

acquired fame long prior to the acquisition of any rights Applicant may claim in the mark 
“SPEED ENERGY DRINK”. 

 
28. Use of the mark “SPEED ENERGY DRINK” by Applicant causes dilution of the 

distinctive quality of Opposer’s famous “SPEED UNLIMITED ENERGY DRINK” 
trademarks. 

 
29. Opposer will be damaged by Applicant if the registration is granted because such 

registration would support and assist Applicant in use of its mark and thereby dilute 
Opposer’s rights in its distinctive and famous “SPEED UNLIMITED ENERGY DRINK” 
trademarks.  

 
 
WHEREFORE,  Opposer respectfully requests that this opposition be sustained and 

Applicant’s application to register the mark “SPEED ENERGY DRINK” be denied in all 
respects. 

 
Dated: March 23, 2011 
       Respectfully Submitted, 
 

 
      
       ______________________________ 
       BRITTANY J. MAXEY, Esquire 
       Florida Bar Number:  44586 
       Patent Bar Number:  57621 
       STACEY L. TURMEL, Esquire 
       Florida Bar Number 0009880 
       Maxey Law Offices, PLLC 
       15500 Roosevelt Blvd., Suite 305 
       Clearwater, FL 33760 
       Telephone:  (727) 230-4949 
       Facsimile:  (727) 230-4827 
       Attorney for Opposer 
 
 



Page 6 of 6 
 

PROOF OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished 

via U.S. Mail to Susan J. Barricella, Esquire, Rutan & Tucker, LLP, Attorney for Applicant, 600 

Anton Blvd., Suite 1400, Costa Mesa, CA 22201 this 23rd day of March, 2011.  

       _________________________________ 
       BRITTANY J. MAXEY, ESQUIRE  
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EXHIBIT A _ NICARAGUA



EXHIBIT A _ COSTA RICA
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EXHIBIT A _ ECUADOR



EXHIBIT A _ EL SALVADOR











EXHIBIT A _ HONDURAS
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