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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD

IN THE MATTER OF TRADEMARK
APPLICATION SERIAL NO. 85/120994
MERIAL

Opposer
V. Opposition No. 91199117
SERGEANT'S PET CARE PRODUCTS,

INC.
Applicant

N N N N N N N N N N

MOTION TO CONSOLIDATE AND BRIEF IN SUPPORT

Applicant, SERGEANT'S PET CARPRODUCTS, INC. (“Applicant”)py and through
its undersigned counsel, pursuant to Fed. R. Bi 42(a) and TBMP 88 501 and 511, hereby
moves to consolidate this Opposition ggeding with Opposition No. 91197053, styMdrial v.
Sergeant’s Pet Care Products, Iniled October 21, 2010 (the “Prior Opposition”). In support
of this Motion, Applicant states as follows:

1. In the present Opposition, Applicant seake registration of “PRONYL OTC”
(Serial No. 85/120994) for flea aritk control products, namely, antiparasitic collars, sprays,
shampoos, medicated powders and topical ointnfenigets not for sale to or through licensed
veterinarians.

2. Opposer MERIAL (“Opposer”) hassaerted that it will be damaged by
Applicant’s application because it is the owner of U.S. Registration No. 2,049,456 for

“FRONTLINE” and of U.S. RegistratiomNo. 2,763,796 for “FRONTLINE PLUS” both for
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insecticides and antiparas agents for veterinary use. poser has also asserted common law
rights in “FRONTLINE,” “FRONTLINEPLUS,” and “FRONTLINE TOP SPOT"”

3. On October 21, 2010, Opposer filed the Prior Opposition against Applicant to
oppose its applications for “PFRONIL” (Serial No. 85/021258 “FIPROSPOT” (Serial No.
85/021239), and “FIPROGUARD” (Sat No. 85/021194), all of whicpertain to flea and tick
control products, namely, antiparasitic collagrays, shampoos, medicated powders and topical
ointments for pets not for saledo through licensed veterinarians.

4, In the Prior Opposition, Opposer assert ihwould be damaged by Applicant’s
applications because it is the ownerbf. Registration No. 3,821,646 for “FRONTLINE TOP
SPOT” for topical liquid applications for use animals for the prevention and/or treatment of
flea and tick infestation; U.S. Registratidlo. 1,321,734 for “HEARTGARDfor antiparasitic
preparations for veterinary use; and URggistration No. 3,821,644 for “TOP SPOT” also for
topical liquid applications for use on animals foe prevention and/ordatment of flea and tick
infestation’

5. At the time Opposer filedhe Prior Oppositin, the application which is the
subject of this Opposition pceeding, Applicant’s “PRONYL OT” application, had not yet
been published for opposition.

6. This Opposition and the Prior Opjitisn involve the same parties.

7. This Opposition and the Prior Oppositiatl relate to fea and tick control

products and Opposer has asserted damagetstosame family of marks related to

! While Applicant disagrees with Opposer’s giéons in its Noticesf Opposition, Applicant
takes the allegations related to Opposer’s owngrshcertain United States Trademarks as true
solely for purposes of this Motion.

? Seesupranote 1.
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“FRONTLINE” and “HEARTGARD,” therefore common questions of law and fact will
predominate the issues in both proceedings.

8. Consolidation of this Opposition witheétPrior Opposition will save considerable
time, effort,and expense because the parties will not have to engage in duplicative discovery
(including expert discovery) dkey will if the Opposition prceedings remain independent.

9. Applicant and Opposer are representedti® same counsel in this proceeding
and the Prior Opposition.

10.  Applicant notified counsel for Opposer @S intention to file this Motion.
Opposer has advised that it wilbt consent t@onsolidation.

11. Applicant has already answered the Nesi of Opposition in this and the Prior
Opposition and this Board has already set schedules in both proceedings.

12.  Applicant is not filing thisMotion to Consolidate forithtory purposes. The Prior
Opposition has only recently resumed proceedfntiswing an amendment to the applications
at issue therein and airtly-day window in which Opposérad the opportunity to withdraw its
Opposition. No substantive discovery has occlimethis Opposition and virtually no discovery
has been exchanged in the Prior Ojjmns other than Initial Disclosures.

13.  For all the foregoing reasons, good cause exists to consolidate this proceedings
with the Prior Opposition. Applicant therefore respsethat this proceeding be consolidated with
the Prior Opposition, that the Prior Opposition beeahe parent proceeding, and that all dates
be re-set in the consolidated Opposition progegeth coincide with the dates set by the Board in
this proceeding.

14.  Applicant is filing, contemporaneously fesvith, a Motion to Consolidate in the

Prior Opposition.
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WHEREFORE, Applicant prays that its Motion to ddsolidate be granted, that this
Opposition be consolidated for all purposethviine Prior Opposition (No. 91197053) as is more
fully set forth above, and for sudther and further relief as thgoard deems just and proper in
the premises.

Respectfully submitted,
POLSINELLI SHUGHART PC

By: /Keith J. Grady /

KEITH J. GRADY

JOHN M. CHALLIS

100 South Fourth Street, Suite 1000

St. Louis, Missouri 63102

Phone: (314) 889-8000

Facsimile: (314) 231-1776

E-Mails:  kgrady@polsinelli.com
jchallis@polsinelli.com

ATTORNEYS FOR APPLICANT
SERGEANT'S PET PRODUCTS, INC.
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CERTIFICATE OF SERVICE

The undersigned hereby certifitst a true and correct copy the above and foregoing
pleading was served by United States Mail, agstprepaid, this 18th day of April 2011, to:

BREWSTER TAYLOR, ESQ.
STITES & HARBISON, PLLC
Suite 900

1199 North Fairfax Street
Alexandria, VA 22314

Attorneys for Opposer

/Keith J. Grady/
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