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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name Mobi Munch, Inc.

Granted to Date 02/16/2011

of previous

extension

Address 318 North Carson Street, Suite 208
Carson City, NV 89701
UNITED STATES

Attorney Diane J. Mason

information Bullivant Houser Bailey PC

601 California Street, Suite 1800
San Francisco, CA 94108

UNITED STATES

sftrademark@bullivant.com Phone:415-352-2700

Applicant Information

Application No 85044473 Publication date 10/19/2010
Opposition Filing 02/16/2011 Opposition 02/16/2011
Date Period Ends

Applicant

Huang, Edwyn C.

20 Orchard St. APT 1F
New York, NY 10002

UNITED STATES

Goods/Services Affected by Opposition

Class 030. First Use: 2009/11/08 First Use In Commerce: 2009/12/24
All goods and services in the class are opposed, namely: Sandwiches

Grounds for Opposition

Other

Applicant#s mark was not used in interstate
commerce prior to the filing of his use-based
application for registration under Section 1(a) of
the Act, 15 U.S.C. A§1051(a). Thus, the
Application is void ab initio.

Attachments

Opposition to Huang Appl_85044473.pdf ( 6 pages )(96247 bytes )
Exhibit 1_85044473.pdf ( 3 pages )(19299 bytes )
Exhibit 2_85044933.pdf ( 3 pages )(19164 bytes )
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Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /dim/
Name Diane J. Mason
Date 02/16/2011
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE

TRADEMARK TRIAL AND APPEAL BOARD
In re Application Serial No. 85044473
For the mark CHAIRMAN BAO
Filed May 20, 2010
Date Published for Opposition October 29, 2010
Extension of Time To Oppose Filed November 18,2010
MOBI MUNCH, INC., Opposition No.
Opposer,
VS.
EDWYN C. HUANG,
Applicant.

NOTICE OF OPPOSITION

Opposer Mobi Munch, Inc. (“Mobi Munch”), a Nevada corporation having its principal
place of business at 385 East Green Street, No. 2219, Pasadena, California, 91101, opposes
registration of the mark shown in Serial No. 85044473 on the grounds that: (1) the applicant has
failed to use the mark in interstate commerce, as required for registration; and (2) Mobi Munch
believes that it will be damaged by registration of said mark.

The facts supporting Mobi Munch’s opposition are alleged as follows:

1. Applicant Edwyn C. Huang (“Huang”) filed an application for registration of the
mark CHAIRMAN BAO on May 20, 2010 as a Section 1(a), use application, which application
was assigned No. 85044473 (the “Huang Application”). A true and correct copy of the Huang
Application, downloaded from the Trademark Document Retrieval system (“TDR”), is attached

hereto as an electronic file named Exhibit 1.

1=

PLAINTIFF MOBI MUNCH, INC.’S OPPOSITION TO HUANG APPLICATION
Appl. Serial No. 85044473
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2. The Huang Application does not specify a class of goods, but identifies the mark
as the “Name of [an] original food item.” The application further states that: “I have been using
the name Chairman Bao to identify my special sandwich that I sell,” and attaches as a specimen
a copy of the menu for Huang’s restaurant with the explanation that “This is the menu for my
restaurant baohaus where I sell the Chairman bao.”

3. The Huang Application asserts that the first use in commerce occurred “At least
as early as 12/24/2009.” |

4. Opposer filed an application for CHAIRMAN BAO for “mobile food kiosk
services; mobile street vendor services featuring food and drink” in class 35 on May 21, 2010.
Opposer has a reasonable belief that registration of its application will be refused if Applicant’s
mark becomes registered. |

NO USE IN COMMERCE

5. An application seeking registration of a mark under §1(a) of the Lanham Act,

15 U.S.C. §1051(a) must allege use of the mark in commerce on, or in connection, with the
goods listed in the application as of the application filing date. 37 C.F.R. §2.34(a)(1)(1). As
stated in T.M.E.P, §901.03, use “in commerce” means the type of commerce that can be
regulated by Congress; i.e., interstate or foreign commerce. /bid. A “purely intrastate use does
not provide a basis for federal registration.” T.M.E.P. §901.03.

6. Mobi Munch alleges, on information and belief, that Applicant did not use the
mark CHAIRMAN BAO in interstate commerce as of the date of application. On information
and belief, Mobi Munch alleges that: (1) the goods identified by the mark — namely, a Chinese
style bun sandwich — is a food item‘prepared and sold at Applicant’s restaurant, Baohaus;

(2) Applicant’s restaurant is operated from a single location wholly within the city of New
York; (3) the goods are made to be consumed on the premises of the restaurant, or in close
proximity to the restaurant; (4) the goods identified by the mark are sold wholly within the State
of New York, are not shipped across state lines and do not affect interstate commerce.

7. Accordingly, upon information and belief, Opposer alleges that there was no
bona fide use of Applicant’s mark in commerce prior to the filing of his use-based application

D

PLAINTIFF MOBI MUNCH, INC.’S OPPOSITION TO HUANG APPLICATION
Appl. Serial No. 85044473
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for registration under Section 1(a) of the Act, 15 U.S.C. §1051(a). Thus, the Huang Application
is void ab initio.
LIKELIHOOD OF HARM TO OPPOSER

8. Mobi Munch is likely to be damaged by registration of the mark for which the
Applicant seeks registration.

9. On May 21, 2010, Mobi Munch filed an application for the mark CHAIRMAN
BAO for mobile food kiosk services and mobile street vendor services featuring food and drink,
which application was assigned Serial Number 85044933 (“Mobi Munch Application”). A true
and correct copy of the Application, downloaded from the Trademark Document Retrieval
system (“TDR”), is attached hereto as an electronic file named Exhibit 2. Mobi Munch asserted
a first use in commerce of May 19, 2010, /d.

10. On September 9, 2010, the Examiner issued an Office Action finding that “a
potentially conflicting mark in a prior-filed pending application may present a bar to
registration,” namely, the Huang Application.

11. Mobi Munch submitted a timely Response to Office Action on October 20, 2010.

12. On November 16, 2010, a Notice of Suspension was issued stating that “Action
on this application is suspended pending the disposition of: - Application Serial No. 85044473,
referring to the Huang Application. The Notice of Suspension affirmed the Examiner’s finding
of a likelihood of confusion between the Applicant’s use of the mark and Mobi Munch’s use of
the mark, and found that “Since applicant's effective filing date is subsequent to the effective
filing date of the above-identified application, the latter, if and when it registers, may be cited
against this application in a refusal to register under Section 2(d) of the Trademark Act,

15 U.S.C. §1052(d).”

13. Accordingly, Mobi Munch’s application for CHAIRMAN BAO is likely to be

denied if the mark identified in the Huang Application is registered. Mobi Munch will therefore

be harmed by the registration of the mark identified in the Huang Application.
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WHEREFORE, for all of the foregoing reasons, Opposer Mobi Munch prays that the
Huang Application, Serial No. 85044473, be found void ab initio on the grounds that
Applicant’s mark was not used in interstate commerce prior the filing date of the Application,
and that no registration be issued to Applicant Edwyn C. Huang, and that this opposition be
sustained in favor of Opposer Mobi Munch.
DATED: February 16, 2011
BULLIVANT HOUSER BAILEY PC

P

oy L )p
DIAJ “MASON (SBN 168202)

E-Mail: diane.mason@bullivant.com
BULLIVANT HOUSER BAILEY PC
601 California Street, Suite 1800

San Francisco, California 94108
Telephone:  415.352.2700
Facsimile: 415.352.2701

Attorneys for Opposer
Mobi Munch, Inc.

13153358.2
ok skok ok
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PROOF OF SERVICE
Mobi Munch, Inc. v. Edwyn C. Huang
USPTO Application Serial No. 85044473

I am employed in the City and County of San Francisco by the law firm of Bullivant

Houser Bailey (“the business™), 601 California Street, Suite 1800, San Francisco, CA 94108. 1
am over the age of eighteen (18) and not a party to this action. On February 16, 2011, I served
the document(s) entitled:

PLAINTIFF MOBI MUNCH, INC.’S OPPOSITION TO HUANG APPLICATION

upon the following party(ies):

Edwyn C. Huang
20 Orchard Street, No. 1F
New York, New York 10002

(x)

0)

0)

0

0)

BY MAIL (CCP §1013(a)): 1 am readily familiar with the ordinary practice of the
business with respect to the collection and processing of correspondence for mailing
with the United States Postal Service. I placed a true and correct copy(ies) of the above-
titled document(s) in an envelope(s) addressed as above, with first class postage thereon
fully prepaid. I sealed the aforesaid envelope(s) and placed it(them) for collection and
mailing by the United States Postal Service in accordance with the ordinary practice of
the business. Correspondence so placed is ordinarily deposited by the business with the
United States Postal Service on the same day.

BY ELECTRONIC TRANSFER: I caused all of the pages of the above-entitled
document to be sent to the recipients indicated via email at the respective email
address(es). This document was transmitted by email and transmission reported without
error.

BY FACSIMILE TRANSMISSION (CCP §1013(e), CRC 2.306): I transmitted the
document(s) by facsimile transmission by placing it(them) in a facsimile machine
(telephone number 415-352-2701) and transmitting it(them) to the facsimile machine
telephone number(s) listed above. A transmission report was properly issued by the
transmitting facsimile machine. Each transmission was reported as complete and
without error. A true and correct copy of the transmission report is attached hereto.

BY OVERNIGHT DELIVERY (CCP §1013(c)): I am readily familiar with the
ordinary practice of the business with respect to the collection and processing of
correspondence for mailing by Express Mail and other carriers providing for overnight
delivery. I placed a true and correct copy(ies) of the above-titled document(s) in an
envelope(s) addressed as above, with first class postage thereon fully prepaid. I sealed
the aforesaid envelope(s) and placed it(them) for collection and mailing by Express Mail
or other carrier for overnight delivery in accordance with the ordinary practice of the
business. Correspondence so placed is ordinarily deposited by the business with Express
Mail or other carrier on the same day.

BY PERSONAL SERVICE UPON AN ATTORNEY (CCP §1011(a)): I placed a
true and correct copy(ies) of the above-titled document(s) in a sealed envelope(s)
addressed as indicated above. I delivered each of said envelope(s) by hand to a
receptionist or a person authorized to accept same at the address on the envelope, or, if
no person was present, by leaving the envelope in a conspicuous place in the office
between the hours of nine in the morning and five in the afternoon.
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0)

0

BY HAND Pursuant to Code of Civil Procedure §1011, I directed each envelope to the
party(ies) so designated on the service list to be delivered by courier this date. A proof
of service by hand executed by the courier shall be filed/lodged with the court under
separate cover.

BY PERSONAL SERVICE UPON A PARTY (CCP §1011(b)): I placed a true and
correct copy(ies) of the above-titled document(s) in a sealed envelope(s) addressed as
indicated above. I delivered each of said envelope(s) by hand to a person of not less
than eighteen (18) years of age at the address listed on the envelope, between the hours
of eight in the morning and six in the evening.

I declare under penalty of perjury, in accordance with 28 U.S.C. §1746 and the laws of

the State of California, that the foregoing is true and correct.

Executed on February 16,2011, at San Francisco, California.

At P

ROB /ERTA CG/BEACH

Ak ok ok
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Thank you for your request. Here arethelatest results from the TARR web server.

This page was generated by the TARR system on 2011-02-1617:0811ET

Serial Number: 85044473Assignment Information Trademark Document Retrieval

Registration Number: (NOT AVAILABLE)

Mark

Chairman Bao

(wordsonly): CHAIRMAN BAO

Standard Character claim: Yes

Current Status: A request for an extension of time to fil e an oppasition has been fil ed with the
Trademark Trial and Apped Board. For further information, see TTABVUE onthe Trademark Trial and
Apped Board web page.

Date of Status: 201011-18

Filing Date: 201005-20

Transformed into a National Application: No

Registration Date: (DATE NOT AVAILABLE)

Register: Principal

Law Office Assigned: LAW OFFCE 116

Attorney Assigned:
AWRICH ELLEN

Current Location: 650-Publication And Issue Sedion

DateIn Location: 20163-09-15

LAST APPLICANT (S)/OWNER(S) OF RECORD

1. Huang, Edwyn C.

Address:

http://tarr.uspto.govitarr regser=serial& entry=8504447. 2/16/2011
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Huang, Edwyn C.
20Orchard St. APT 1F
New York, NY 1000:
United States
Legal Entity Type: Individual
Country of Citizenship: United States
Phone Number: 4073146118
GOODS AND/OR SERVICES

International Class. 030
Class Status. Active
Sandwiches
Basis: 1(a)
First Use Date: 200911-08
First Usein Commerce Date: 2009-12-24

ADDITIONAL INFORMATION

Trandation: The English trandation of "BAQO" in the mark is"BUN".

MADRID PROTOCOL INFORMATION

(NOT AVAILABLE)

PROSECUTION HISTORY

NOTE: Toview any document referenced below, click on thelink to" Trademark Document
Retrieval” shown near thetop of this page.

201011-18 - Extension Of Time To Oppose Receved
201010-19 - Notice Of Publicaion E-Mailed

2010-10-19 - Published for oppasition

201060915 - Law Office Publication Review Completed
2010609-15- Assigned To LIE

2010609-02 - Approved for Pub - Principal Register (Initial exam)
2010:09-02 - Examiner's Amendment Entered

2010:09-02 - Notification Of Examiners Amendment E-Mail ed

2010609-02 - Examiners amendment e-mailed

http://tarr.uspto.govitarr regser=serial& entry=8504447. 2/16/2011
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201009-02 - Examiners Amendment -Written
2010609-02 - Assigned To Examiner

201005-26 - New Applicaion Office Suppied Data Entered In Tram

ATTORNEY/CORRESPONDENT INFORMATION

Correspondent

HUANG, EDWYN C.
200RCHARD ST

APT 1F

NEW YORK, NY 100®-6264
Phore Number: 4073146118

http://tarr.uspto.govitarr regser=serial& entry=8504447. 2/16/2011
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Thank you for your request. Here arethelatest results from the TARR web server.

This page was generated by the TARR system on 2011-02-1617:10:49ET

Serial Number: 85044933Assignment Information Trademark Document Retrieval

Registration Number: (NOT AVAILABLE)

CHAIRMAN BAO

(wordsonly): CHAIRMAN BAO

Standard Character claim: Yes

Current Status. An Officeadion suspending further action on the appli cation has been sent (issued) to
the applicant. To view all documentsin thisfile, click on the Trademark Document Retrieval link at the
top of this page.

Date of Status: 201011-16

Filing Date: 20100521

Filed as TEAS Plus Application: Yes

Currently TEAS Plus Application: Yes

Transformed into a National Application: No

Registration Date: (DATE NOT AVAILABLE)

Register: Principal

Law Office Assigned: LAW OFF CE 101

Attorney Assigned:
FAHRENKOPF PAUL E

Current Location: L1X -TMEG Law Office 101 - Examining Attorney Assigned

Dateln Location: 2010-11-16

LAST APPLICANT(S)/JOWNER(S) OF RECORD

http://tarr.uspto.govitarr regser=serial& entry=8504493. 2/16/2011
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1. Mobi Munch, Inc.
Address:
Mobi Munch, Inc.
318North Carson Stred, Suite 208
Carson City, NV 89701
United States
Legal Entity Type: Corporation
State or Country of Incor poration: Nevada
GOODSAND/OR SERVICES

International Class: 035
Class Status: Active
Mobile foodkiosk services, Mohile stree vendar services featuring food and drink
Basis: 1(a)
First Use Date: 201005-19
First Usein Commerce Date: 201605-19

ADDITIONAL INFORMATION
Disclaimer: "BAO"

Trandation: The English translation of BAO in the mark is BUN.

MADRID PROTOCOL INFORMATION

(NOT AVAILABLE)

PROSECUTION HISTORY

NOTE: Toview any document referenced below, click on thelink to" Trademark Document
Retrieval” shown near thetop of this page.

201011-16 - Notification Of Letter Of Suspension E-Mailed
201011-16- LETTER OF SUSFENSION E-MAILED
201011-16 - Suspension Letter Written

201010-21 - Teas/Email CorresponcenceEntered
2010610-20 - Communication received from applicant
201010-20 - TEAS Resporse to Office Action Receved

2010609-09 - Notification Of Non-Final Action E-Mailed

http://tarr.uspto.govitarr regser=serial& entry=8504493. 2/16/2011



Latest Status Info Page 3 of 3

201009-09 - Nonfinal adione-mailed

2010:09-09 - Non-Final Action Written

201009-04 - Assigned To Examiner

2010-05-26 - New Applicaion Office Supdied Data Entered In Tram

201005-25 - New Applicaion Entered In Tram

ATTORNEY/CORRESPONDENT INFORMATION

Attorney of Record
Diane J. Mason

Correspondent

DIANE J.MASON

BULLIVANT HOUSER BAILEY PC
601CALIFORNIA ST STE 1800
SAN FRANCISCO, CA 941082823
Phorne Number: 415-352-2758

Fax Number: 415-352-2701

http://tarr.uspto.govitarr regser=serial& entry=8504493. 2/16/2011



