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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

The Trademark Trial and Appeal Board 
 

AlpinBreeze, LLC,     : 

       :  

 Opposer,     : Opposition No. 91198063 

       : 

vs.       :  

       : 

Evertec Information Technology Co., LTD.,  : Serial No.: 77922346 

       : Mark: ALPINBREEZE and design 

 Applicant.     : Published: September 7, 2010 

 

     

 

MOTION TO COMPEL DISCOVERY 

 

COMES NOW Opposer, AlpinBreeze, LLC, (hereinafter “Opposer”), by and through 

counsel, The Trademark Company, PLLC, in accordance with § 523 et seq. of the TBMP files 

the instant Motion to Compel Discovery from Evertec Information Technology Co., LTD. 

(hereinafter “Applicant”) for the grounds set forth below.     

Statement of the Facts 

On or about January 5, 2011 Opposer instituted the instant proceeding seeking to block 

the registration of Applicant’s mark and design ALPINBREEZE as more fully identified in 

Serial No. 77/922,346.  On February 14, 2011 Applicant, through counsel, filed its Answer and 

Grounds of Defense and, on April 1, 2011, Applicant’s attorney withdrew as counsel in this 

instant case, as the Applicant desired to represent himself.  On or about October 8, 2011 Opposer 

served upon Applicant Opposer’s First Interrogatories to Applicant as well as Opposer’s First 

Request for Production of Documents to Applicant.  See Exhibits 1 and 2. 

On or about October 8, 2011 Applicant Served upon Opposer Answers to Opposer’s First 

Set of Interrogatories (hereinafter “Interrogatories”) as well as  Responses to Opposer’s First 

Requests for Production of Documents (hereinafter “RFPD”). See Exhibits 3 and 4.  Applicant 



failed to provide substantive responses to Interrogatories number 2, 3, 5, 7, 11, 12, 13, and did 

not properly answer Interrogatories 17-30.  See Exhibit 3.  Moreover, Applicant failed to produce 

a single document in conjunction with Responses to Opposer’s First Requests for Production of 

Documents that are relevant to the instant proceeding.  See Exhibit 4. 

On or about November 4, 2011, Opposer attempted, in good faith, to resolve this dispute 

with the Applicant.  See Exhibit 5.  In this email to the Applicant, counsel for the Opposer asked 

that the Applicant provide amended responses by November 8, 2011.  Opposer allowed 

Applicant additional time until November 21, 2011 to provide the amended responses and 

documents applicable to the matter at hand.  However, to date no reply from Applicant has been 

received despite numerous attempts to resolve these deficiencies outside of the Board’s presence.  

As such, Opposer is forced to now file the instant motion so that it may receive complete 

responses to its discovery requests. 

Motion to Compel 

Opposer’s First Interrogatories to Applicant 

 

Regarding the specifically enumerated Interrogatories Opposer provides as follows: 

 

Interrogatory No. 2:   Identify each person who has knowledge of Applicant’s selection 

and adoption of Applicant’s Mark and who has knowledge of how it is used and/or intended to 

be used. To the extent this interrogatory identifies more than ten (10) persons, limit the response 

to only those persons who possess the most knowledge. See Exhibit 1. 

Applicant’s Reply to Interrogatory No. 2:   You-Yi Lin, President of Applicant, Mr. Lin’s 

wife, and friends of the former have knowledge related to selection, adoption, and so forth of 

Applicant’s Mark. See Exhibit 3.  



Argument in Support of Motion to Compel:   Applicant did not provide a substantive 

response and did not thoroughly identify each person with knowledge of Applicant’s selection 

and adoption of Applicant’s Mark and who has knowledge of how it is used and/or intended to 

be used. Stating, “Mr. Lin’s wife and friends of the former” does not fulfill the Opposer’s request 

to “Identify each person”.  

Interrogatory No. 3:   Describe in detail all goods and services formerly and currently 

being offered by Opposer in conjunction with Opposer’s Marks and any goods or services 

intended to be used in connection with Opposer’s Marks in the future identifying the dates on 

which Opposer first began such use(s) and/or intends to begin such use and the geographic areas 

in which such use occurred and/or will occur. See Exhibit 1. 

Applicant’s Reply to Interrogatory No. 3:   Please see Answer No. 1 that products in 

Class 9, 11, and 3 are intended to be used with Applicant’s Mark as well as future usage, and 

future dates and geographic areas will depend on the budgets, markets, and customers. See 

Exhibit 3.  

Argument in Support of Motion to Compel:  Opposer seeks the information in 

Interrogatory No. 3 as a critical component of the Board’s anticipated analysis under In re E. I. 

du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (C.C.P.A. 1973) (issue of likelihood 

of confusion typically revolves around the similarity or dissimilarity of the marks and the 

relatedness of the goods or services). Applicant did not provide a substantive response thereto, 

and the Board cannot apply this response to the E. I. du Pont factors in this instant matter. 

Interrogatory No. 5:   With respect to each good and/or service identified in your 

response to Interrogatory No. 3, state the annual sales in units and dollars from the date of first 

use of each such good and/or service. See Exhibit 1. 



Applicant’s Reply to Interrogatory No. 5: The data is not available. Applicant further 

provides no substantive response thereto.  See Exhibit 3. 

Argument in Support of Motion to Compel:   Such information is reasonably calculated 

to lead to the discovery of admissible evidence at the trial phase of this matter in that Opposer 

seeks to determine whether or not the Applicant is using its mark in commerce. The Applicant 

must provide the requested data, a justification as to why such data does not exist, or a suitable 

objection identifying the relevant grounds as to why the Applicant does not respond to the 

Interrogatory.   

Interrogatory No. 7:   For each medium identified in the preceding interrogatory, state the 

annual expenditure for advertising and promotion since inception. Note that the preceding 

interrogatory (Interrogatory No. 6) asks Applicant to “describe in detail the manner in which 

Applicant’s Mark is promoted in the United States, including but not limited to the media and 

mode of any marketing efforts as well as the geographic regions in which said promotions are 

conducted.” See Exhibit 1. 

Applicant’s Reply to Interrogatory No. 7: The data is not available. Again, Applicant 

provides no substantive response thereto.  See Exhibit 3. 

Argument in Support of Motion to Compel:   As in the request of Interrogatory No. 5, 

Opposer is seeking to determine how Applicant is using Applicant’s Mark in commerce, and 

asking Applicant to provide proof of the same.  To respond to this Interrogatory appropriately, 

the Applicant must provide the requested data, a justification as to why such data does not exist, 

or a suitable objection identifying the relevant grounds as to why the Applicant does not respond 

to the Interrogatory.    



Interrogatory No. 11:    Identify any and all licensees of Applicant’s Mark, if any, and in 

so doing, describe each licensing arrangement and identify each product and/or service offered or 

sold by each licensee under Applicant’s Mark or similar designation.  See Exhibit 1. 

Applicant’s Reply to Interrogatory No. 11:    Please refer to ANSWER NO. 3.  See 

Exhibit 3. 

Argument in Support of Motion to Compel:   The Opposer is again attempting to 

ascertain Applicant’s use of Applicant’s Mark in commerce by inquiring if the Applicant has 

licensees of Applicant’s Mark.  The Applicant refers us to the previously vaguely answered 

question of Interrogatory No. 3.  The response, “that products in Class 9, 11, and 3 are intended 

to be used with Applicant’s Mark as well as future usage, and future dates and geographic areas 

will depend on the budgets, markets, and customers.” does not satisfy the question presented in 

Interrogatory No. 11.  

Interrogatory No. 12:    Describe in detail all quality control measures adopted and used 

by Applicant in the oversight of the use of Applicant’s Mark by the licensees identified in the 

preceding interrogatory. See Exhibit 1. 

Applicant’s Reply to Interrogatory No. 12:   The data is not available.  See Exhibit 3. 

Argument in Support of Motion to Compel:   Yet again, the Applicant is failing to 

provide a substantive response thereto.  Interrogatory No. 12 follows Interrogatory No. 11 in that 

it is asking the Applicant to provide detailed evidence of licensees of its mark.  Merely stating, 

“The data is not available”, will not suffice. 

Interrogatory No. 13: Describe in detail any adversarial proceeding or challenge, if any, 

involving Applicant’s Mark, or any similar designation, before the Trademark Trial and Appeal 



Board, Bureau of Customs, Federal Trade Commission, or any court or tribunal, including but 

not limited to any challenge by cease and desist letter to Applicant’s Mark.  See Exhibit 1. 

Applicant’s Reply to Interrogatory No. 13:   The data is not available.  See Exhibit 3. 

Argument in Support of Motion to Compel:  The Applicant neglected to answer this 

question.  The Opposer is aware of and actively pursuing matters regarding Applicant’s mark 

before the Trademark Trial and Appeal Board, as well as in other countries.   

Furthermore, in Interrogatories 17 through 30, the Applicant either referred the Opposer 

to look at a previously vaguely answered interrogatory of which did not answer the question at 

hand, stated again that the data was not available, or, as in Interrogatory No. 30, simply stated, 

“No.”  See Exhibits 1 and 3.  

Clearly, the Applicant is not providing complete disclosure as mandated.  The absence of 

the Applicant’s clear and concise answers to the Interrogatories harms the Opposer in obtaining 

discoverable the facts as permitted in this instant case. The same is also a detriment to the 

Applicant’s ability to effectively defend its position in this instant case by virtue of the fact that 

the majority of the Applicant’s responses told the Opposer little, if nothing about the Applicant’s 

use, design, and ownership of Applicant’s Mark. 

Responses to Opposer’s 

First Requests for Production of Documents  
 

 In brief, no documents were produced that are relevant to this instant proceeding in 

conjunction with Responses to Opposer’s First Requests for Production of Documents. See 

Exhibit 4.  Many of the documents presents are in non-English language and the translations are 

not related to the United States case before the TTAB. As such, a specific request-by-request 

response as to the scope of the documents and things requested to be produced is not warranted.  



Opposer merely seeks a blanket order to compel Applicant to produce all relevant materials in 

reply to Opposer’s RFPD.  

Conclusion 

 WHEREFORE Opposer AlpinBreeze, LLC, through counsel, respectfully moves the 

Board for an Order, pursuant to § 523 et seq. of the TBMP, compelling responses to 

Interrogatories No. 2, 3, 5, 7, 11, 12, 13, and  17-30, as well as to provide documents and other 

materials responsive to Opposer’s RFPD at The Trademark Company’s office located in Vienna, 

Virginia. 

DATED this 23
nd

 day of December, 2011. 

 THE TRADEMARK COMPANY, PLLC 

 

 /Matthew H. Swyers/ 

 Matthew H. Swyers, Esquire 

 344 Maple Avenue West, Suite 151 

 Vienna, VA 22180 

 Telephone (800) 906-8626 x100 

 Facsimile (270) 477-4574 

 mswyers@TheTheTrademarkCompany.com 

  Attorney for Opposer 

 

 

 

 

 

 

 

 

 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

The Trademark Trial and Appeal Board 
 

AlpinBreeze, LLC,     : 

       :  

 Opposer,     : Opposition No. 91198063 

       : 

vs.       :  

       : 

Evertec Information Technology Co., LTD.,  : Serial No.: 77922346 

       : Mark: ALPINBREEZE and design 

Applicant.     : Published: September 7, 2010 

 

CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that I caused a copy of the foregoing pleading this 23
nd

  day of 

December, 2011, to be served, via first class mail and email, per agreement, upon: 

You-Yi Lin 

1F NO. 229 Sihwei Street , Jhubei City  

Hsinchu County, 30242 

Taiwan 

Frans_lin@evertec.asia 

  

 /Matthew H. Swyers/ 

 Matthew H. Swyers 

 

 

 

 

 

 

 

 

 

 

 








































































































































