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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

HERSHEY CHOCOLATE & :In the Matter of Trademark
CONFECTIONERY CORPORATION : Application Serial No.
Opposer . 77/623,022
:  Filed November 27, 2008
V. : For: Registration of

: TREMORS
THE ALLAN CANDY COMPANY LIMITED, : Class 30 published on

: June 8, 2010

Applicant. : Opposition No. 91197723

CONSENTED MOTION TO CONSOLIDATE PROCEEDINGS

Sir:

The Allan Candy Company Limited (“Allan Candy” or “Applicant”), with the
consent of HERSHEY CHOCOLATE & CONFECTIONERY CORPORATION (“Hershey” or
“Opposer”), hereby moves to consolidate the above identified opposition proceeding into

Opposition Number 91190897. Opposer provided its consent to this Motion on December 17,

2010.

The parties are the same in each case, and the findings in each matter are directly
relevant to both opposition proceedings. The trademarks in each opposition matter all

incorporate “TREMORS”. The opposed applications cover identical goods, namely, candy.



The facts and arguments for all three cases are essentially identical. Consolidation of the
two proccedings into one procceding will be advantageous to the parties to this proceeding as
well as to the Trademark Trial and Appcal Board in light of the savings in time, effort, and
expense which may be gained from consolidation as provided for under Fed. R. Civ. P. 42(a),
which provides “When actions involving a common question of law or fact are pending before
the court, it may order a joint hearing or trial of any or all the matters in issue in the actions; it
may order all the actions consolidated; and it may make such orders concerning proceedings

therein as may tend to avoid unnecessary costs or delay.”

When cases involving common questions of law or fact are pending before the
Trademark Trial and Appeal Board, the Board may order the consolidation of the cases into one
proceeding. See Fed. R. Civ. P. 42(a); S. Industries Inc. v. Lamb-Weston, Inc., 45 USPQ2d 1293,
1297 (TTAB 1997)(consolidation granted where the proceedings involved the same mark and
virtually identical pleadings); Ritchie v. Simpson, 41 USPQ2d 1859 (TTAB 1996), rev’d on other
grounds, 170 F.3d 1092, 50 USPQ2d 1023 (Fed. Cir. 1999)(consolidation granted even though
there were variations in marks and description of goods); Hilson Research Inc. v. Society for
Human Resource Management, 27 USPQ2d 1423 (TTAB 1993)(consolidation granted with
respect to opposition and cancellation proceeding); Regatta Sport Ltd. v. Telux-Pioneer Inc., 20
USPQ2d 1154 (TTAB 1991); and Estate of Biro v. Bic Corp., 18 USPQ2d 1382, 1384 n. 3

(TTAB 1991).

The requested consolidation will not prejudice or inconvenience either party. The
Opposer has consented to consolidation. The issues in the proceedings are substantially the same
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and the procedural postures for the proceedings are also similar. See World Hockey Ass'n v.
Tudor Metal Products Corp., 185 USPQ 246 (TTAB 1975)(consolidation granted in view of
issues that were substantially the same and consolidation would be advantageous to both parties).
Applicant must filc its Answer in the ‘897 proceeding by March 2, 2011.  Applicant requests

that this same deadline to file an Answer also apply to the *723 proceeding.

Opposition Number 91190897 is suspended through March 2, 2011. As such, the parties
both request that the suspension granted in the Board’s Order of January 31, 2011 in Opposition
Number 91190897 also apply to Opposition Number 91197723 by way of the requested
consolidation, including setting the same date to file an Answer in the requested consolidated
proceeding.  Without consolidation, the parties anticipate that there will be unnecessary costs

and delays to the parties and to the Board.

For the foregoing reasons, it is respectfully requested that the Trademark Trial

and Appeal Board grant this Consented Motion to Consolidate Proceedings.

Dated: Buffalo, New York
January 31, 2011
Respectfully submitted,

HODGSON RUSS LLP
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Kenneth D. Suzan

140 Pearl Street, Suite 100
Buffalo, New York 14202-4040
Telephone: (716) 856-4000

Attorneys for Applicant
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CERTIFICATE OF SERVICE

[, Kenneth D. Suzan, hereby certify that a true and correct copy of the
foregoing Consented Motion to Consolidate Proceedings was served on January 31, 2011 by
first class-mail in a postage prepaid envelope addressed to:

Paul C. Llewellyn, Esq.
Kaye Scholer LLP

425 Park Avenue

New York, NY 10022
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Kenneth D. Suzan ©




CERTIFICATE OF FILING

I, Kenncth D. Suzan, hereby certify that this Consented Motion to Consolidate
Proceedings 1s being clectronically filed with the Trademark Trial and Appeal Board on January

o  Tnld

Kenneth D. Suzan /
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Your submission has been received by the USPTO.
The content of your submission is listed below.
You may print a copy of this receipt for your records.
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Filing date:

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

01/31/2011

Proceeding. 91190897

Defendant

Applicant The Allan Candy Company Limited

Plaintiff

Company

Other Party Hershey Chocolate & Confectionery Corporation and The Hershey

Motion for Suspension for Settlement With Consent

The parties are actively engaged in negotiations for the settlement of this matter. The Allan

Candy Company Limited requests that this proceeding be suspended for 30 days to allow the

parties to continue their settlement efforts.

Time to Answer : 03/02/2011
Deadline for Discovery Conference : 04/01/2011
Discovery Opens : 04/01/2011
Initial Disclosures Due : 05/01/2011
Expert Disclosure Due : 08/29/2011
Discovery Closes : 09/28/2011
Plaintiff's Pretrial Disclosures : 11/12/2011
Plaintiff's 30-day Trial Period Ends : 12/27/2011
Defendant's Pretrial Disclosures : 01/11/2012
Defendant's 30-day Trial Period Ends : 02/25/2012
Plaintiff's Rebuttal Disclosures : 03/11/2012

Plaintiff's 15-day Rebuttal Period Ends : 04/10/2012

http://estta.uspto.gov/com/receipt.jsp?iname=7X00AYRISDLI-2808

1/31/2011
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The Allan Candy Company Limited has sccured the cxpress consent of all other parties to this
proceeding for the suspension and resetting of dates requested herein.

The Allan Candy Company Limited has provided an e-mail address herewith for itself and for
the opposing party so that any order on this motion may be issued electronically by the Board.

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at
their address record by First Class Mail on this date.

Respectfully submitted,
/Kenneth D. Suzan/

Kenneth D. Suzan
ksuzan@hodgsonruss.com
PLlewellyn@kayescholer.com
01/31/2011

Return to ESTTA home page Start another ESTTA filing
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Suzan, Kenneth

From: estta-server@uspto.gov

Sent: Monday, January 31, 2011 10:21 AM

To: Suzan, Kenneth; PLIewellyn@kayescholer.com

Subject: ESTTA. Stipulated/Consent Motion. confirmation receipt ID: ESTTA390827

Stipulated/Consent Motion.

Tracking No: ESTTA390827

ELECTRONIC SYSTEM FOR TRADEMARK TRIALS AND APPEALS Filing Receipt

We have received your Stipulated/Consent Motion. submitted through the Trademark Trial and Appeal Board's
ESTTA electronic filing system. This is the only receipt which will be sent for this paper. If the Board later
determines that your submission is inappropriate and should not have been accepted through ESTTA, you will
receive notification and appropriate action will be taken.

Please note;

Unless your submission fails to meet the minimum legal requirements for filing, the Board will not cancel the
filing or refund any fee paid.

If you have a technical question, comment or concern about your ESTTA submission, call 571-272-8500 during
business hours or e-mail at estta@@uspto.gov.

The status of any Board proceeding may be checked using TTABVUE which is available at
http://ttabvue.uspto.gov Complete information on Board proceedings is not available through the TESS or
TARR databases. Please allow a minimum of 2 business days for TTABVUE to be updated with information on
your submission.

The Board will consider and take appropriate action on your filing in due course.

Printable version of your request is attached to this e-mail

ESTTA server at htip://estta.uspto.cov

ESTTA Tracking number: ESTTA390827
Filing date: 01/31/2011

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE TRADEMARK TRIAL
AND APPEAL BOARD

Proceeding : 91190897



Applicant : The Allan Candy Company Limited Other Party:Plaintiff Hershey Chocolate &amp; Confectionery
Corporation and The Hershey Company

Motion for Suspension for Settlement With Consent

The parties are actively engaged in negotiations for the settlement of this matter. The Allan Candy Company
Limited requests that this proceeding be suspended for 30 days to allow the parties to continue their settlement
efforts.

Time to Answer :03/02/2011

Deadline for Discovery Conference :04/01/2011 Discovery Opens :04/01/2011 Initial Disclosures Due
:05/01/2011 Expert Disclosure Due :08/29/2011 Discovery Closes :09/28/2011 Plaintiff's Pretrial Disclosures
:11/12/2011 Plaintiff's 30-day Trial Period Ends :12/27/2011 Defendant's Pretrial Disclosures :01/11/2012
Defendant's 30-day Trial Period Ends :02/25/2012 Plaintiff's Rebuttal Disclosures :03/11/2012 Plaintiffs 15-

day Rebuttal Period Ends :04/10/2012

The Allan Candy Company Limited has secured the express consent of all parties to this proceeding for the

suspension and resetting of dates requested herein.
The Allan Candy Company Limited has provided an e-mail address herewith for itself and for the opposing
party so that any order on this motion may be issued electronically by the Board.

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address of
record by First Class Mail on this date.

Respectfully submitted,
/Kenneth D. Suzan/

Kenneth D. Suzan
ksuzan@@hodgsonruss.com
PLlewellyn@kayescholer.com
01/31/2011




