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IN THE UNITES STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

TYR SPORT, INC.,

Opposer, Opposition No. 91197669
Opposition No. 91197670
- against - (Consolidated)
MARC DUSHEY,
Applicant-

R N g g g g N N g

NOTICE OF CIVIAL SUITE FILED BY OPPOSER AGAINST APPLICANT IN THE
UNTED STATES DISTRICT COURT OF CONNECTICUT

| Marc Dushey acting Pro Se in this hearing and the Applicant in this opposition would
like for the TTAB to notice that the opposition has filed a Civil Suit against | Marc
Dushey, TYR Natural Spring Water, Inc. and a few others in a continued effort to burden
this cases outcome from ever happening. TYR Sport has filed a complaint with the
United States District Court of Connecticut that is identical to the case we are seeing
here. Does it make sense to have two hearings on the same issue?

Dated: New York, NY
June 8", 2012

Respectfully Submitted,

A

—\
1 State Street, 215 FI., NY, NY 10004
Phone: (646) 226 8824




CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing Defendant Representing As Pro Se
served: a) on opposer by mailing a true copy thereof, first class mail, postage prepaid,
to, Opposer's counsel, Donna Rubelmann, Esq., 501 Herondo Street, Suite 45,
Hermosa Beach, CA 90254, on January 6, 2012.
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{JNH‘ED STATES DISTRICT C@URT
DISTRICT OF CONNECTICUT

TYR SFORT, INC,,

V. SUMMONS IN A CIVIL CASE

TYR NATURAL SPRING WATER, INC,, ET AL,
CASE NUMBER: 3:12-CV-04761 -MREK

TO: Coffee Distributing Corp., Mare Dushey,
Manhattan Water {‘mnpany Ing., TYR Matural
Spring Water, Ine.

Drefendant’s Address:

A lawsuit has been filed against you,

Within 21 days afler service of this sunuoons on you (not counting the day you rec sived ity — ar 60 days if
vou are the United States or a Umted States agency, or an offieer or meiayeP of the United States described in

Fed. R. Civ. P. 12 {a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a
modion under :2 ule 12 of thp §< aderal Rules of Civil F’mmdu The aoswer or motion must be served on iht:

plamtiff or plaintiff's attorney, whose name and address are:

Jennifer Morgan DelMonics, Ksg
Maortha Cuellina LLY

2 Whitsey Avenue, P.0. Box T04-4
Wew Haven, CT 865838704

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaist.
You also must file your answer or motion with the cowrt:

CLERK QF CQURT

i

f8f = 8, Brown

Signature of Clerk or Deputy Clerk

ISSUED ON 2012-§5-21 10 0{:16.0, Clerk
USBC CTD
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PROOF OF SERVICE
{This section should not be filed with the court nnless vequived by Fed 8 Civ. P 4 (1)

This sunumons for rame of individual and riile, if any)
was received by me on (dure)

L.} 1 personally served the sununons on the individual at (place)
O {deie ;or

L1 Left the summons at the individual's residence or usual place of abode with (rame}
. a person of suitable age and discretion who resides there,
, and mailed & copy to the mdividual's last known address; or

on (date}

el
=

served the summons on (rame of individial)
designated by law to accept service of process on bebalf of fome of organtzation)
on (datel ; OF

. Who i3

3 T returned the summons unexecuted beeause

jor
U Other (specifil
My feesare . fortraveland § _ furservices, foratotal of §_ B

1 declare undey penalty of perjury that this information is rue.

Date:

Printed name and titde

Servers address

Additional information regarding attemapted service, ete:

?
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UNITED STATES BISTRICTY COURT
BISTRICT OF CONNECTICUY

TYR SPORT, INC,,

Plaingft
v, Civil Action No.
TYR NATURAL SPRING WATER, INC,,
MANHATTAN WATER COMPANY, INC.,
MARC DUSHEY, COFFHE DISTRIBUTING
{:‘,) - .?4?

Defendants. MAY 21,2012

COMEPLAINT
A, Introduction
i. Plaintift TYR Sport, Ing. ("TYR™) owns the exclosive rights to the famous

marks and names TYR, TYR & Uesign, TYR.COM, TYRFIT, TYR FUSION ¢, the Trade Mame
TYR Sport, Inc., and the Domain Names tyrcon, tyrhotiledwater.com, tyrsportsdrink.com,
tyrbeverage.com and tyrh28.com, and a family of TYR macks for a wide variety of sporis-ralated
srutpment, clothing, accessories, and services including athlete and athletic event sponsorship
services, water botiles, water coolers and water carry bags (hereinafter collectively referred to as

the "TYR Marks™).

2. In this action for, among other things rademark infringement, trademark
dilution, unfair trade practices, and false advertising, TYR seeks equitable and monetary relief
from Defendants for their continuing, willful viclations of TYR s rights in its famous TYR, TYR
Diesign, and other TYR marks used on a wide variety of sporis-related goods and sexvices,

including water bottles and water coolers.
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3. TYR's products and services are offered and promoted through a wide
variety of outlets, including bet not limited to, retail stores, wholesalers and disinbutors, collegas

and universites, club swimming and tristhlon teams, and through websites over the Internet,
among other media. TYR’s products and services are also offered and promoted at TYR s own

wehsites aceessible at www.tyr.comn.

4, Because of the quality and reliability of its goods and services, TYR

snjoys tremendous goodwill and reputation among consumers.

\..

3. Defendants are usurping and trading on TYR’ s goodwill by wrongfully
offering their goods wnder the identical mark TYR and the confusingly similar marks TYR

WATER and TYR Design,

Lot

6. The activities of Defendants are Hikely to confuse consumers as to the
relationship of the Defendants to TYR and its marks, products and services, w usniup TYR's

goodwill expbodied in these marks, and to trade on the origin-tdentifying and service-ideniifying

funetion of TYR 3 marks.

B, The Parties
7 Plaintiff, TYR Sport, Inc., is a corporation doly organized and existing

under the laws of California with a business address of 15391 Springdale Street, Huntington
Beach, California 92649, TYR manufactures, offers, and distributes a wide variety of sports-
ated services and products including water botiles, internationally through a wide variety of
outiets including retail stores, wholesalers and distributors, colleges and universities, chib

swimming and triathlon teams, and through websites over the Internet among other media,

b
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S. Defendant TYR Matural Spring Water, Inc. is a New York corporation

having s principal place of business at 1 State Street, Floor 21, New York, New York 10004,
F

Q. Defendant Manhattan Water Company, Inc. i3 a New York corporation

having & principal place of business at 1 State Street, Floor 21, New York, New York 10004.

. Defendant Marce Dushey is an individual residing in the State of New

York. He is the CEO of TYR Natural Spring Water, Inc. and Manhattan Water Company.

11, Hereinafter, Defendants Dushey, TYR Natural Spring Water, Inc. and

Manhattan Water Comparny, Inc. arg referrved to collectively as “Defendants.”

i2. Defendant Coffee Distiibuting Covp, (CDC) 18 a New Yok corporation

!

with & principal place of business at 200 Broadway, Garden City Park, Mew York 11040, CD

i3 agthorized to do business in the State of Connecticut.

i3, Drefendants and TDC sal, offer o el and distribuie the infvinging

product in coramerce, nclading throughout Connecticut, New York, and New Jersey.

)

. Jurisdiction And Vepus

14 This Court has subject matier jurisdiction under the trademark laws of the
United States, 15 U.S.C. 81121, and under the Judicial Code of the United States, 26 U.B.C. §§
1338(a) and 1338{h). This Court has supplemental jurisdicion over the remaining claims

pursuant to 28 U.8.C. § 1367,

15. This Court has personal jurisdiction over the Defendants by virtue of their

ransacting, doing, and soliciting business in this District. Defendants have caused injury W this

L
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District by distributing infringing products in this District, making infringing products available
to purchasers and users within this District, and soliciting from and conducting business with
purchasers and users within this District. As a result, Defendants have gained substantial

revenue from the infringing products, to the detriment of TYR,

16, Venue is proper in this district under 28 U.S.C. § 1391(b) and {¢) because
Defendants distribute their products throughout this District and a substantial part of the events

giving rise to the claims ocourred in this District.

1. TYER, Its Business, and Its Famous TYR Marks

i7. TYR Sport, Inc. 15 one of the nation’s most succeastul and well-known
and respected munufacturers and disteibutors of performance apparel, sportswesar, casual wear,
footwear, sport accessories, and sporting equipment. TYR s goods include swintwear, goggles,
hats, -shirts, shirts, shorts, footwear, and accessories, including water bottles, water coolers, and

sports bags for carrying water. TYR makes these products for casual use and for sposts,

inchsding bast nat imited fo swinwning, diving, water polo, tristhlon, and hiking.

18, TYR was co-founded in 1885 by Olymipic medalist and former USA
Swinuning Co-Capiain Steve Furniss, The company is named after TYR, the Morse god of

victory,

12 TYR offers a wide range of sports-related services including retail
services, sports marketing services, and sponsorships of sports events and athletes throughoat the
Uatted States and world under the TYR Marks. TYR proudly and continuously sponsors athletes

in many levels of competition ranging from junior amateur meets to the Glympics,
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20 TYR has been offering sports-related services and products under the TYR

Marks since at least as early as 1985, TYR has continuously used the TYR Marks since their
and services.

adoption in inferstate and foreign commercs for its varions produsts

21, The TYR Marks are arbitrary and inherently distinctive.

22. The TYR Marks are directed 1o a broad consumer market that inctudes

diverse consumers from ages 6 to 75,

The Goodwill and Fame of TYR’s Marks

23, TYR w internattonaliy-renowned for its advanced technologival

innwvations and the quality of its performance apparel and sports equipioent and accessories for

athdetes and persons who enjoy an active fifestyle.

24, Among TYR's technological innovations was its develepment of hi-

techniology racing suits for the past three Olympiada.

TYR developrment efforts and prodocis have been featured in many media

publications, including TIME Magazine, Fox Business News, The Wall Street Journal, Sports

fllustrated, Seventeen, Shape, Fitness, and Women’s Running.

26. TYR has prominently and extensively advertised and promoted s TYR

products and services throughout the United States and world for over thirty years through suc

varied media as the Internet, newspaper and magazive advertising, direct mail pieces, brochures,

and newsletters. TYR has thus developed substantial and valuable goodwill in connection with

the TYR Marks.

3 A v 3 ey ey y § ey A T LAV b An ¢ A A oot
2F Among the retafiers offering TYR's goods are: Macy's |

o =
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Nordstrom, Dick’s Sporting Goods, The Sports Authority, Big 5, Sport Chalet, REI Leslie’s
Pool Supplies, Scheels, Academy, Paragon, Club Swim, Zappos, Adolph Kiefer, The Lifeguard

Store, D&T Sports, Metro Swim Shop, and Kast-A-Way.

28. TYR’s products are also available at many online retailers including:
Amazon.com, Swimeutlet.com, Sears.com, Athleta.gap.com, Sportschalet.com, All3sports.com,

angd Sierratradingpost.com.

28. TYR routinely sponsors athietes throughout the United States aud world in
high school, college level, Olympic, and professional level sporting events. Some of the athletes

TYR has sponsored include:

Yollevbally 1996 Olympic Gold medalist Dain Blanton (USA)

Swhmrning: 2000 Olymgpic Gold Medalist Sylvia Poll (Costa Rica); two-time
Olivmpic Gold and 2008 Silver Medalist Mat 5 {UISAY; 2009 Warld Champion
and World Record Holder Ariana Kekors (USA) 2004 Olympic Stiver Medalist
Amanda Weir (USA); 2010 World Charopion Camille La Court (France); 2011, 2008,
and 2004 World Champion Jeanette Ottesen (Denmark); 2004 and 2000 four-time
gold medalist Yana Klockova; 2004 and 2000 Silver and Gold Medalist Eric Vendt;

1966 Gold Medalist Claudia Poll; and 2008 Gold Medalist Ricky Behrens.
Diving: 2008 Olympian Nancilea Foster

Triathion: Three-time and reigning (2011, 2009 and 2008} Tonman World

Champion Craig Alexander (Austria); four-time and reigning (2011, 2009, 2008, and
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2007} Trorunan World Champion and four-time World Champion Chrissie Wellington

Great Britaing; and 2008 USA Olympic Team Member Sarah Haskins (USA),

30. TYR also sponsors sporting events including the 2011 World Triathlon
Championships, the Irenman, the United States Triathlon Federation, U.S. Masters Swhmming,
as well as the National Swimming Federations of France and Germany. At the athletic events
TYR sponsors, the TYR name and mark is prominently displayed and often appears on television

by virtue of its prominent placement.

31 In addition. with TYR s consent, TYR s products and services are offerad

and promoted by third parties through their websites, imchuhng Mission Viejo Nadadores, »

nationally renowned club swirnming team that has produced many Glympians.

32, TYR’s products and services arve also offered and promuoted by third
parties al sporiing events, including the Olyrapics, pretrial Olympic competitions, and 2011

World Triathion Championships, all of which are televised throughout the United States,

33, TYR provides mithorization to these third pariies to use TYR s marks 1
promote TYR' s products and servicss and their own products and services. Because of the value

and trust consumers place in these marks, these third parties enjoy increased revewue,

34, Asaresult of the use of TYR's products and services and that advertising
seen by millions of people, TYR has acquired substantial and valuable goadwill in connection

with the TYR Marks.

TYR has

43
148

tablished the TYR Marks as famous and distinctve

z{)

designations, particniarly among athietes, sports fans, high school and college stadents, and all
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other consumers of bottled water.

Federal Begistrations for TYR

36, TYR has obtained federal registration for the TYR Marks for seversl of its

services and products. TYR owns the following federal registrations, among others:

a. TYR® (Reg. No. 2,842,240) for "sports marketing services in the
nature of sponsorstup and endorsement of athletes in sport

competitions” in Intermational Clasy 33,

b. TYR® (Reg. No. 1,458,467 for "clothing, namely (undershins,) -
shirts, shorts, bike shorts, fimess shorts and warm up tights, and
swimwear, namely, swinisuits, swim caps, bathing suits and

bathing trunis” in Iternationgl Class 25 and "Swim accessories,

namely goggles, hand paddles, traiming paddies, Kick boards, noss

o

clips, and earplugs” in International Class 28;

<

TYR.COM® {Reg. No. 3,768,232) for "On-line retail store
services featuring sportswear, equipment and accessories” in

International Class 35;

. TYRFEIT® (Reg. No. 3,603,480) for "sports equipment, namely,
aguatic buoys for recreational use, flotation belts, swim belts,

fitness gloves, and aguatic kickboards” in International Class 28§;

®

TYR FUSION 2® (Reg. No. 3,101,184} for "clothing, footwear

and headgear, namely, coats and jackets; shirts and tops including
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tank tops and t-shirts; sweatshirts and sweat pants; shorts; caps and
hats; gloves and mittens; skiris; trousers; jeans; hosiery; dresses;
roropers; overalls; shoes; sandals; boots; house shoes; slippers;
vests; blouses; bandanas; scarves: ties; neckwear; belts; head
bands; jogging and warm-up suits; sweat bands; socks; sleepwear,
namely pajamas, sleep shirts and robes; dorm shirts; underwem

lingerie; boxers; swimwear” in International Class 28,

37. Each of the above-identified registrations is presently owned by TYR
Sport, Inc., was duly and legally issued, and iv valid and subsisting, Registration Nos. 1,438,467

and 2,842,240 are now incontestable pursuant o 15 U.8.C, § 1065, These registrations are

appended ag Exhibit A 1o this Complaint.

38 In addition to the ebove registrations, TYR owns commeon law rights to

the mark TYR for water bottles, which TYR has been distributing and/or selling since at least as

early as 1991,

Y

39, TYR also owns common law rights to the rademuark TYR for sports bags
and accessories that are used to carry water bottles, which TYR has been distributing and/or

selling since at least as carly as 1984,

40, TYR has, since long prior to the filing date of Defendants” application and

first use of their mark, sold in comumerce in the United States these products and services using
TYR's marks.

41, Through long usage by TYR, TYR's marks were well-known and famous

L
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to customers and potential customers as trademarks of TYR, prior to the filing date and {irst use
of Defendants” application and mark, and as an origin and source of the goods sold and provided

by TYR.

E. Defendants, CDC, and Their Unlawlul Activilies

42, Defendants contract for the coliection and bottling of watsr. Defendants
then, either directly or through their agents, distribute water and make it available for

distribution.

43. Defendants operate websiies at wenw tyrwater.comn,
wWeew tyrspringwater.com, and www tymaturalspringwater.con, An excerpt of the
ww fyravater.corn website is attached ax Exhibit B, The other two websites operated by

Defendants appear identical.

44, CDC distributes and sslls water ander the TYR rarks and names. CF
Hats TYR Waler as a “partoer brand,” featuges TYR Water on its website, and offers TYR Wats

for sale through its website. Excerpts from CDC s webasite are attached as Exhibit C.

43, Defendants” and CDC s activities are corapetitive with TYR's products
and services in that Defendants use and incorporate in their entivety TYR s famous TYR Marks

on their products and in their advertising.

486, Unlike TYR, however, Defendants and CDC own no original goodwill

gotoriety, or fame in their tradeniarks and have not established renown for their products.

47. In addition to offering water products, Defendants have applied for
registration on the Pringipal Register of the mark TYR, Application Serial No. 779953663 md

,..,
o)
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drinking water, and spring

TYR and Design, Application Serial No. 85013113 (Applicants” Marks) for bottled water

water in Intermational Class 32,

48, Defendants and CDC are not now, and never were,

entitled to disirtbute
water under the TYR Marks and are not vow, and never were, entitled to registration on the

Principal Register of the mark TYR, either on the filing dates of Defendants” applications or the
dates of their publication in the Official Gazette.

44, Defends

Y"t/“’ﬁl'f ations P ey

i filing the a

fants had constructive knowledge of TYR s famous marks and
applicati

on and their first use of the magk TYR,
50,

Defendants currently have actual knowledge of the TYR Marks and
continue to use the TYHX Marks,

A
Tt

The adoption and u

e TYR Marks 1

ks removes from
TYR the ability to control the quality of i

1Y R's marks and places TYR s

3 vaiuable

G

&)

reputation and goodwill in the hands ©
over whorn TYR has absolut

products, the duty t

tely no control. Moreover, given the ingestible nature of Defendants
rof the gquality of TYR products

is high due to possible adverse health
effects from uncontrolied substandard uses
32. The

adoption and use by Defendants and CDC of the TYR Marks
tarnishes and dilutes the distinctive guality of the TYR Marks

53. The adoption and use by

Defendants and CIC of the TYR Marks is likely
to cause confusion, or to cause mistaks, or to decetve persons wishing to use TYR's products and

services, including but not Hmited to its water bottles, coolers and water carry bags

i1
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Befendants’ False Represeniations About Their Products

54, Defendams’ advertisements, promotional materials, and websites contain

and have confained false and misleading representations about their products.

tn
LA

Such false and misleading information have included the following:

a. The TYR Water bottle is “the only bottle that will actually break

down and return to nature on iy own”

b “The TYR gco bottie is made with a patented blend of natural

i3

organic material

o TYR Water is “bottled fresh and delivered immediately

guarantesd.”

3

“Fust know that VYR brings you fresher water than any other

brand.”

Fxcerpts of the tyrwater.com website containing these statements are attached as Exhibit I,

S&. Similar statements appear on the CDC website and, spon information and

beliet, those statements were divected and/or authorized by Defendants.

7
i

t

These statementis are untrue and were known to Defendants to be unirue

when they were made,

58. By making these statements, Defendants intended to create and created the
false impression that their product was fresher, more environmentally friendly, and more

iramediately available than anv other bottled water nraducts available in the market
o < iy
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59, Through these mistepresentations, Defendants provided to themselves an
untair competitive advantage to which they were not legitimately entitlad.
FIRST CLAIM FOR RELIEF

Trademark Infringement Under Sectinnﬁ:&(l) of the
Lanham Act, 15 UE.C, § 1114Q0)

60,  TYR repeats paragraphs 1-539 as if fully set forth herein.

61. TYR owna and has registerad the TYR Marks on the Principal Register of

the United States Patent and Trademark Offices, as described in paragraphs 24 and 25 above.

62. By virtue of their registration with the United States Patent and Trademark

Office, the TYR Marks are entitled to protection under the Trademark Act, 15 US.CL§§ 1031,

63 Defendants and CDC have never been authorized by TYR to use the TYR
family of marks, or any varfations thereo! & any way,

64, The acts of Defendants and CDC, incloding, inter alia, Defendants” and
DO s unauthorized use of TYR coustitotes infringement of TYR's registered marks in violation

of Section 32¢1) of the Lanham Act, 153 US.C§ 1114{1).

&3, The aforesaid acts, by which Defendants and CDC are profiting, are
continuing to be undertaken willfully and with the intention of causing customer confusion,

saistake or deception as 1o the source, sponsorship by or affiliation with TYR.

6o, By reason of Defendants’ and CDC’s conduct, TYR is suficring and will

continue to suffer irreparable harm, and unless Defendants and CDC are enjoined from

[
.23
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continuing thelr wrongful acts, the damage to TYR will increase.

o

K

67. In addition to an injunection, TYR is entitled to profits, damages, and costs

as provided by law including weble damages and attorneys® fees in an arnount t© be determined
at trial,
SECOND CLAIM FOR RELIEFR

False Designation of Origin and Unfair Competition Under
Section 43a) of the Lanham Acl, IS USC § 1125w

68, TYR repeats paragraphs 1-67 as if fully set forth herein,
68, The acts of Defendants and CDC constitute the use of a false desipnation

of origin and unfalr competition in violation of Section 43(a) of the Lanham Act, 13 US.C.§

70.  Upon information sad belief, Defendants and CDC have acted with the

¥

intention of causing confusion, mistake and deception, and of misappropriating the goodwill

associated with the TYR Marks to profit thereby o the detriment of TYR.

71 By reason of Defendants” and CDC s continued unaathorized use of a
term confusingly similar to the TYR Marks, TYR is suffering and will continue to suffer
irreparable harm, and usless Defendants and CDC are enjoined from contnuing these wrongful

acts, the damage to TYR will increase.

72, In addition to an injunction, TYR is also entitled to profits, darnages, apd
costs, as provided by law. including treble damages and attorneys’ fees, i an amount 1o be

determined at trial,
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THIRD CLAIM FOR RELIFY
False Advertising and Unfair Competition Under SBection 43{(a{13(b) of
the Lanham Acl, IS US.C. § 1128 {D{(b)

a-\

3. TYR repeats paragraphs 1-72 as if fully set forth herein.

~1
-

74, In violation of 15 U1.S.C. § 1125(a), Defendants and CDC, through their
advertising, promotional materials, and websites, have used material false and/or misleading

representations of fact in commerce to promote their products.

7S. Defendants and CDC have used their false advertising to gain an anfuir

compelitive advantage over TYR in the market and to reap wnjustified profits.

74, Upon information and belief, Defendants and CDC will continue their
false advertising and unlawtuol conduct unless restrained by this Court. By veason of Defendanis”
and CD{ s false advertising, TYR is suffering and will continue to suffer irreparable harm, snd
nnless Defendants and CDC are enioived from continuing these wrongiul acts, the damage to

TYR will increase.

77, In addition to an tnjunction, TYR is also entitled to profits, damages, and

costs, as provided by law, mcluding treble damages and attorneys' fees, in an amount to be
determined at frial.
FOURTH CLAIM FOR RELIEY

Bilution of Trademarks Under Section 43(c) of
the Lanham Act, 13 US.C. § 1128(¢)

73. TYR repeats paragraphs 177 as if fully set forth herein.

79, The TYR Marks are famouns marks which have an inherently distinctive
character and have further acquired a strong recognition in the general marketplace and in the
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sports markets as a result of their extensive use, advertising and publicity.

80. Defendants’ and CDC s wnauthorized commercial use of the TYR Marks,
after the TYR Marks acquired nationwide fame, tends to, and does dilute, tarnish, and bhur the
distinctive quality of the TYR Marks, and is diminishing the capacity of those marks to identify

and distinguish TYR s goods services, in violation of 1S U.S.C. § 1125(¢).

81. Defendants” and CHRO s enauthorized conmiercial wse of the TYR domain
names, after the TYR Marks acinired nationwide fams, tends to, and does dilote, tamish, and

‘

blur the distinctive quality of Plaintifl’s domain names, and is diminishing the capacity of those
domain names to Wdentify and distinguish Plaintiff's goods serviees, in violstion of 13 US.C§

1125{).

82. By reason of the acts of Defendants and CDC, Plaintiff 1s sufferng and
wiil continue to suffer irreparable harm, and uoless Defendants and CDC are enjoined from

continuing thelr wrongfal acts, the damage to Plaintiff will increase.

oo

&3, Diefendants and CDC willfully intended 1o trade on the reputation of

Plaintiff, or to cause difution of Plaintdfl” s famous markas,

84, In light of the intentional nature of Defendants” actions, Plaintiff is also
entitled to profits, danages, and costs, as provided by law, including treble damages and
attorneys’ fees, in an amount to be determined at trial.

FIFTH CLAIM FOR RELIEF
Common Law Trademark and Trade Name Infringement

)

o
LA

Plaintiff repeat paragraphs 1-84 as if fully set forth herein,

16
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36, The acts of Defendants constitute trademark and trade name infringernent

ander the law of the State of Comecticat.

87. Upon information and belief, Defendants have acted wilifully, and with

the intention and the likely result of confusing, misleading, and deceiving consumers.

a8, The acts of Defendants constitute willfal infringament of Plaintiff's marks

and name in violation of the laws of Connecticut.

¥4, By reason of Defendants’ conduct, Plaintiff i3 suffering and will contimuie
to suffer irreparable harm, and unless Defendants are enjoined froro continuing these wrongiul

acts, the damage to Flanid will imcrease.

84, It addition to an njunction, Plaintill is alse eatitled to profits, damages

and costs, as provided by law,

SIXTH CAUSE QF ACTION
Violation of CUTPA

91, Plaintiff repeats paragraphs 1-90 as if fully set forth herein,

92 The Defendants and CHC are engaged in trade or commerce under the

&

Connecticut Unfair Trade Practices Act, Comnn. Gen. Stat. § 42-110a et seq. ("CUTPA™).

Q3. Defendants’ misappropriation and infringement of the TYR Murks
represent a deliberate atternpt to mislead consumers into beligving that TYR and Defendants are

somehow affiliated with one another.

These acts, as well as Defendants” and CDC’s false statements regarding

L
P2

the environmental benefits of their product ave tmmoral, anethical, unscrupnlous, and oppressive,
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95. By engaging in such misconduet, Defendants and CDC have gained an

unfair business advantage.

98, The acts of Delendants and CD{C constitute unfair trade practices under

CUTPA.

97, By reason of the acts of Defendants and CDC, the business and property

of Plaintiff have been and ave being substantially fnjured, diminished, and damaged.

98. By reason of the scts of Defendants and CDC, consumers are being misled
inio believing that the Defendants’ product provides benefits which it does nat and those

misrepresentations ave fmpacting consumers’ decisions.

49, By reason of the foresoing, Defendants and CDC are causing and will
! o] b &

continue to canse Plaintiff rreparable damage unless restrained.

00, By reason of such scis by Defendants and CDC, Plaintiff is suffering and
will continge 1o suffer irreparable harm, and vnless Defendants are enjoined from contibuing

these wrongful acts, the damage to Plainuft will incvease.

101, In addition to an injunction, Plaintiff is also entitled to profits, damages,

attorneys’ fees, and cosis, as provided under CUTPA.

102, TYR Sport has mailed a copy of this Complaint to the Attorney General

and the Commissioner of Consumer Protection pursuant to Conn, Gen. Stat. § 42-110g(2).

SEVENTH CAUSE OF ACTION
Damages for Intentional Infringement and Unfair Competition

103, Plaintiff repeats paragraphs 1-102 as if folly set forth herein.
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104. By reason of Defendants’ infringement of Plaintiff’s common law

trademark rights end Defendants unfair competition with Plaintiff, Plaintiff is entitled to
damages for the tngury o its trademarks proximately caused by Defendants’ unasthorized use of
the name “TYR” or “Tyr Water,” and because Defendants’ acts have been willful and

intentional, Plaintiff is further entitled to treble damages ander 15 U.S.C. § 1117{a).

105, Purther, because this i3 an exceptional case under 15 US.C. § 1117(a),

Plaintiff is entitled to an award of its attorneys” fees fnourred in the prosecution of this action,
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PRAYER FOR RELIEY

WHERFEFORE, TYR prays for judgrient against Defendants and CDC as follows:

Al That Defendants and CDC, their agents, servauts, employees, licensees,
attorneys, subsidiaries, related companies, and all persons acting for, with, by, through or under
them, and each of them, in order to prevent the violation of TYR s rights in its marks, and name,
and because immediate and frreparable injury. loss, or damage will result, be prelisminarily and

permanentty enjoined from:

i, Using as a mark, domain name, or trade name, or a3 part of any
wark, domain name, or trade name, the designation TYR or any
other designation confusingly similar to any of the TYR Marks set

forth in this Complaint

POV
s+

Representing directly or indirectly, in any forn or manner
whatsoever, that any products or services offered for distritattion or
sale by Defendants ace related to, affiliated with, approved by or

sponsored by TYR;

it Passing off, inducing, or enabling others to offer or pass off any
products or services not offered or rendered by TYR as being
TYR's products or services, or as being products or services

sponsored by, approved by or somehow affiliated with TYR;

iv. Commiiting any other acis calcelated to cause consumers 10

believe that Defendants’ and CDCs products and services or that

[
<>



Cass 3:12-cv-00: 0 1-MRK Document 1 Filed 05/21 .”s"{ Page 21 of 23

Defendants’ or CDC's business is that of TYR’s or somehow
related to TYR, and from otherwise competing unfaigy with TYR

in /Y Danner;

Y, Comnutting, any other acts which will tarnish, blur, or dilute, er
have the tendency to tarnish, blur, or dilute, the distinetive quality

of the famous marks of TYR; and

vi. Advertising or promuoting falsely the gualities or characteristics of
Defendants” products.
B, Defendants be required to cancel oy tansfer to TYR any and all Internat

LR

registrations or reservations of the domain names “tyrwater.com,” “tyrspringwater.com,” and
“tyrnatpralspringwater.com’ and to cease any use of the term TYR as or as part of any name,

domain name, or mark in any media whatsoever,

. Defendants and CTC be required to deliver up for destruction any and all
fiterature, products, forms, promotional materials, prints, advertising matter, circulars, stalionery,

iabels, tags, wrappers, packaging, plates, stencils, sips and other materials used in the preparation

of, or hearing any designation consisting of or inchuding the term "TYR

B Defendants and CDC be required to pay to TYR their profits, any damages

sustained by TYR, and the costs of this action, including prejudgment interest.

E. TYR be awarded a judgment for three times Defendants’ and CDC's
profits or TYR's damages, whichever is greater, together with reasonable attorneys’ fees in

accordance with 15 U.8.C. § 1117(b).

o
iy
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2
ar
m

F TYR be awarded trebie damages and attorneys’ fees under the Connecticut

Unfair Trade Practices Act,

G, Defendants and CDC be directed to file with this Court within thirty (3(G)

days after entry of final judgment in this case, a writien statement, under cath, setting forth in

detail the manner in which Defendants have complied with said judgment.

H. The Cowrt grant TYR such other and forther relief as the interests of

histice ms iy fﬁt{U‘IQ

Jure Demand

HF demands a trial by jury of all and any issues so properly wied o a

Jary,
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PLAINTIFF TYR SPORT, INC.

By /5f Jennifer M. DelMonico
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Murtha Colling LLFP

Two Whitney Avenue, 4th Floor
Wew Haven, CT 06510

Telephone: (203} 772-7700
Facsimile: (203 7727723
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Int, Cls.s 25 and 28
Prior US, Cles 22, 3% and 44

Reg, No. 1,488,467

United Stm:eg Patent and Tmﬁemaxi\ @ffme Reszsteredb . 23, 1987

TRADEMARE
FRUGCIPAL REGISTER

TYR

TYR SPORT, INC {(CALIFORNIA CORFORA-
TION} ’

PO BOX W

{389 Ba8T BURNETT STREET

LONG BREACH, CA 30808

FOR: CLOTHING, Nf\fs{LLY UNDERSHIRTS,
TASHIRTS, SHORTE, BIEE SHOKTS, FITHERS
SHORTS AND WaRM UP TIGHTS, AND 8WiM-
»’«'EAR NAMELY SWIMSUTITE, SWEM CAPS,

BATHING SUITS AND BATHING TRUNKS, IN

\.,.L.-\\}S 25 U5, OL. 38

FIRST USE  10-3-1985 IN COMMERCE
%

{31085,

FOR: $WIM ACCESSORIES, MAMELY Gi)va
GLES, HAND PADDLES, TRAINIRG PA
DLES, KICK BOARDS, NOSE CLIFS, .A o‘

o1,

BARPLIGS, IN CLASS 38 JUS WA

. .
FIRST WSE  10.6-1985 IN COMMERCE
HGe 1885,

TER, MO, 546,65), FILED 2-26-1867,

M. & CONN EXAMINIMG ATTORAEY



Int, O35
Frior U5, Cly 100, 101 and 102

United States Patent and Trademark Office

Reg, No, 2,842,248
Reglsteved Muy 18, 2004

SERVICE MARY
PRINCIPAL REGISTER

TYR

TYZ, SFORT, IMC, (CALIPCRNIA CORPORA-
TR
131 SPRINGDALE STRERT
AC

TR
HUMTINGTON BEACH, C8 42449

F SPONSCRSHIP AND ENDORSEMENT
I8 1N SPORE COMPETITIONS, IN
5. CLS. 196, 107 AND 162),

FIRST USE G-0-1987; IN COMMEBRCR (1987,
CWHER QF US, REG. FO. {458,457
SBR. NO. 78-3%7,830, FILED 4-17-200%,

CATHERING CAIN, BXAMINING ATTORNEY



Int, Ol 28
Prior US, T30, 22 and 39

United States Patent and Trademark (ffice

Reg, No, 3,101,184
Registered June &, 2006

TRADEMARK
PRINCIPAL REGISTER

TYR FUSION 2

TYR SPORT, INC. (CALIFORNMIA CORPFORA-
TONY
SLE STREET

15391 5PY
HUNTIN {BEACEH, CA 92848

CLOTHING, ;‘GOT‘&’”A& AMD HEAD-
'0 mCﬁﬁf-‘S, SI;B”‘\Tb

FOR:
GERAR, WAMEBLY, COATS
AND TOPS IMCLUDIE \TG ANE, TORS AND T-
SHIRTS; S“v L:’%Tui‘u?”b 3;\ SWEAT PANTS;
ANDY HATE GLOVEY AND },:,1‘“‘,

VLLY, SHODS

{ QL&“L&S VLS
ANAS, SUARVES TIES; \‘“C.iv
; HEADR BAMDS; " JOGING AND

WARM-UP SULTS; SWEAT BANDS; SOCKS; SLERP-
WEAR, NAMELY P 3 P SHIRTS AND
ROBES; DORM 8% VK LINGERIT;
E'J\E” S BWIMW Hzx“\ I\ L/\US 25 {135, LS. 22
AT 39

FIRST USE 6-12004; IN COMMBRCUE 312004,
CWNER OF US REG, MO, 1,458,467
3W 78-352,557, PILED 10-30-200%,

JEMMY PARK, BRAMIMING ATTORNEY



Byt L 28
Prior US, Cs: 22, 23, 38, and 50

United States Patent and Trademark Offlce

Reglutersd Apr, 7, 2009

TRADEMARK
PRINCIPAL REGISTER

?EW&T ‘

TYR SPORT, INC (CALIFORNIA CORFORA
TION)
13331 “‘? S INCDALE §TRERT

HUNTIHGTON BEATH, CA 22849

SORSPORTS EQUIPMENT, MAMELY, AQUA '1
BUGYS FOR RBCBEATIONAL 8, FLOTATE ‘1\.
AP

BELTS, SWIM B S, BFITNERS (“L\J\'i-’%
-\QLA"V‘ KICKBOARDS, IM CLASS 38 (k8. CLS.
23,33, 38 AMD 0%

FIRST USE 13412-2007, 11¢ COMMERCE 12-12:2007

.

RFIT

THE MARK COMIISTS OF STANDARD CHAK-
WCTERS WITHQUT CLATM T ANY PARTICULAR
RONT, JTYLE, SUER, OR COLOR,

QWNER OF US, REG, NO8: 1,488,487

AND QTHERS
NOTR2T0,830, PILED 942007,

INGA BRVIN, BYXAMINING ATTORN



Reg No, 3,768,233

t\eba ered Wiy, 30,

Saoccir of the Lofad Sues Potent wnd treiink Sifiee

P
%3
<
o

S B
&

HCULARFONT. 8

TYR.COM

TYR GPORT, DNC. {TALIPORNLA CORPORATION)

y L5391 bYRNG')faL STL ?'3"‘
HUNTRNGTOR BEACH, ©A 21645

¥ POR: ORLINE RETAIL STORE SERVICES FEATURING SFORT
ACCEBBORIES, INCLASS 33 {108, CLE. 160,101 AND 1023
IRST USE 10-1-2004; IN COMMERCE 10-31-2004.

THE MARK CONBISTS OF

SR TIAGT 174, FILED 4-20-2008.

CHRIS WELLS, EXAMEING ATTORNEY
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Docket 2, Page 4, Paragraph 5

Briefs shall be filed in accordance with Trademark Rules 2.128(a) and
(b). An oral hearing after briefing is not required but will be
scheduled upon request of any party, as provided by Trademark Rule
2.129.

If the parties to this proceeding are (or during the pendency of this
proceeding become) parties in another Board proceeding or a civil
action involving related marks or other issues of law or fact which
overlap with this case, they shall notify the Board immediately, so
that the Board can consider whether consolidation or suspension of
proceedings is appropriate.



