IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Trademark Application Serial No. 77/728.597
Filed May 4, 2009

For the Mark: TITAN CAPITAL FUNDS

Published in the Ofticial Gazette on April 20, 2010

R I S
TITAN CAPITAL GROUP 111, L.P. : \
Opposcr, :
| Serial No. 77/728,597
A !
- Opposition No: (H\"\_Q;_\_O_g
NATHAN R. RICHEY
Applicant. I X B - ]

United States Patent and Trademark Oftice
Trademark Trial and Appeal Board

BOX TTAB

2900 Crystal Drive

P.0). Box 1451

Alexandria, VA 22313-145]1

NOTICE OF OPPOSITION

In the matter of pending application Scerial No. 77/728,597, tiled May 4, 2009, by
Nathan R. Richey (“Applicant™), published in the Official Gazette on April 20, 2010, for
the mark TITAN CAPITAL FUNDS, Titan Capital Group 11, L.P. (“Opposer™) states
that Opposer believes it will be damaged by the registration of the above mark, has a real
interest in the outcome of the proceeding and herby gives notice of its opposition to the
above application for registration on the following grounds:

1. On May 4, 2009 Applicant filed U.S. trademark application number
77-728.597 for TITAN CAPITAL FUNDS. an intent to usc-based application in class 36
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for “Financial services. namelv. private equity financing in the ficld of distressed assets™
(the “Application™).

2. Upon mtormation and beliet. Applicant has not used. or 1s not currently
using the mark TITAN CAPITAL FUNDS in commercee.

3. Since on or about 2001 Opposcer by itself. and through its related entities,
subsidiaries, affiliated companies and predecessors in interest have and continue to use
the mark TITAN CAPITAL and marks comprised in whole or in part with the words
TITAN and TITAN CAPITAL (collectively. the “Titan Capital Marks™) in connection
with financial services in the nature of operation and management of various funds, many
of which utilize in whole or in part, the Titan Capital Marks as the name of the fund.

4 Opposer’s services and the funds bearing the Titan Capital Marks (“Titan
Funds™) are widely respected and recognized in the financial industry on the global stage.
The Titan Funds which have hundreds of millions of dolars under management. invest or
trade in such sceurities including global cquities. mdices. fixed mcome, distressed assets
and currencies. Opposer has been nommated tor and won many mdustry wide awards.

5. Opposer has invested  substantial  resources i connection with  the
promotion. development and provision of its services. including the use of the Titan
Capital Marks. Opposcer employs only the top analysts and traders and the most talented
financial minds in the industry. often hiring such employees away from the top tier banks
and financial institutions worldwide.  In addition to its New York oftices, Opposer 1s sct
to open up an office in Hong Kong to expand its global presence.

0. The transactions. deals and news related to Opposer and the Titan Funds

are extremely newsworthy in the financial industry. and as such articles related to the




same are routinely found i such top tinancial media outlets as 7he Hall Street Jowrnal,
Forbes, Bloomberg News, and Reurers. The activities of the Titan Funds are carefully
studied by Opposer’s comipetitors who seek to emulate its suceess. .

7. Opposer has spent considerable resources  in connection  with  the
development of its business. s well as the promotion. development and use of the Titan
Capital Marks. Opposer’s strong and consistent track record of profitability is retlected
in the goodwill it has achieved with investors. and is invaluable when secking to raise
new funds. The goodwill associated therewith constitutes one ol its primary assets.

8. Opposcr has common law rights in the Titan Capital Marks and has
developed valuable goodwill associated thereto.

0. Applicant’s mark 1s confusingly similar to Opposcr’s Titan Capital Marks.
Applicant’s addition of” the deseriptive word FUND would not prevent the likely
confusion, deception, and mistake among consumers as to the origin of Applicant’s
services should Applicant’s mark be used or repistered. Consumers will invest in or
otherwise enter into financial transactions with Applicant in the mistaken belief  that
Applicant is Opposcer or that Applicant’s services originate with or are otherwise
licensed, sponsored or authorized by Opposer.

10. Opposcr's busmess and the Titan Capital Marks will be tamished in the
cvent Applicant’s performance s not as successful as Opposer or in the event Applicat
engages noany questionable acts. as consumers will confuse Applicant’s results and
misdeeds with that of Opposer and not invest in, or otherwise enter into transactions with

Opposer.
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. The hikcelihood of confusion is heightened by the substantially identical
nature of Applicant’s and Opposcr’s services provided and similar channels of trade.

12, It Applicant s permitted to register the mark TITAN CAPITAL FUNDS.
Opposer would be damaged and injured. Confusion or deception would result in damage

to the Opposer.

WHEREFORE, Opposcr respectfully requests that this Notice ot Opposition be
sustained and the registration of TITAN CAPITAL FUNDS by Applicant be retused.

Opposer hereby appoints Craig V. Spicrer and Ken Sussmance of the law firm of
McCuce Sussmane & Zapfel. P.C.and all attorneys associated with said firm to prosecute
the above opposition with full power ot substitution and revocation and to transact all
business in the Patent and Trademark Office in connection therewith: correspondence
address MceCue Sussmane & Zapfel, P.C. 521 Fitth Avenue, 28™ floor, New York. New
York 10175 telephone (212) 931-3500: taesinle (212) 931-5508.

Dated August 17. 2010

Respectfully submitted,

Craig M. Spiegdr, Esq.

Ken Sussmane, Esq.

321 Fifth Avenue. 28" Floor
New York, New York 10175
Telephone (212) 931-5500
Facsimile (212) 931-5508
cspierer@@mszpe.com

Attorneys tfor Opposer
Titan Capital Group 1L 1P,




Certificate of Service

It 1s hereby certified. that [ am over the age of eighteen years old and not a party
to this action, and that on August 17, 2010 [ caused a copy of the foregoing Notice of
Opposition to be served upon the Applicant at the below address by placing is in a sealed
envelope with postage thercon fully prepaid, in the United States mail:

Nathan R. Richey

145 Park Place, #3C
Brooklyn, New York 11217

Date: August 17,2010

Craig M. Spicref
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UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

Mailed:  August 17, 2010

Opposit ton No. 1196108
serial llo. 7700 7

KIRK A. DAMMAN
LEWLS, RICH & FINGRRGI, o0,
S0C D BROADWAY ST 100 O
SAINT LOUIS, MO e3100- 23147
ipdeptdlewisrice. com
Titen Capital Group (1D, LP

Richey, Nathan P

Craiyg M. Spilerar

MoCue Sussmane & zaplel, oo,

521 FLEth Avenaeldgth Hloow
woYerk, NY 12175

oLocom

ESTTA363637

A notice of opposition to the registration sought by the above-
identified application has been filed. A service copy of the notice of
opposition was forwarded to applicant {(defoendant) by the opposer
(plaintiff) . An clectron o version of the notice ol opposition s
viewable in the elcctroni~ tile for this proceeding v the Hoard' o
TUABVUE systen: http:/ttabvue.uspto.gov/ttabvue/v?gs: 91196108.

Proceedings will be conducted in accordance with the Trademark Rules of
Practice, set forth in Title 37, part 2, of the Code of Federal
Regulations ("Trademark Rules"). Tiiese rles may e viowed alt the

UsPTO's trademarke poage:  httpd//www.uspto.gov/trademarks/index.jsp.  The Board's

main webpaae (http:/www.uspto.gov/trademarks/process/appeal/indes.jsp) includes
aformation on amercduento to the Traderark Rules applioable to Board

proceedings, on Allorpat we igpute =coolut fon (ADR), =roquent ly Asked
Ouest ions aboul. Board urocceedings, and a web link to the Board's manual
of vroceduare {(the "THLF .

Plaintiff must notify the Board when service has been ineffective,
within 10 days of the date of receipt of a returned service copy or the
date on which plaintiff learns that service has been ineffective.
Plaintift has no suaboe oot duty to wveot igate the detondant's
whereabouts, but Of

tinrcugh any other means discovers a ncower correspondonce address for

Irt ittt by 1to o own voluntary irvostigation o




the defendant | e e be oro i t e Board
Lirewise, by voeluntary oy (nroor ootiner v e plaint DtHf
liscovers niormetion indioat a diffteront oot may have o
tnterest inodetfernding the case, such information et be provided to
the Board.  The Board will then effect service, by pablication in the
iMticial Gazelte if neccessary.  Sec Prademark Rale .0118.  In

proumstances involving netfective service or rotinin of detendant's
opy of thie Board's st itution order, the Board ooy ssue an order
ting the rrone:r deterlant and addicos "o be nood oo
privty.

sorving that

Defendant's ANSWER IS DUE FORTY DAYS after the mailing date of this
order. (See Patent and Trademark Roele 1.7 for cxplcat Ton o of this or
iy deadline talling on o Saturday, Sunday or fede:r ! oliday.) Other
deadlines the parties must docket or calendar are either set forth
below (if you are reading a mailed paper copy of this order) or are
included in the electronic copy of this institution order viewable in
the Board's TTABVUE system at the following web address:
http://ttabvue.uspto.gov/ttabvue/.

Jefendant 'soanswer and oy other titing made by Gy oo ly must include
nreof of service.,  Seo hademark Ruic 201190 If they agree to, the
parties may utilize electronic means, e.g., e-mail or fax, during the
proceeding for forwarding of service copies. s trocdemark Rule
2.119(b) (6) .

T oparties also are coterroad Soevlar to Troelovo e Rute L,
shren pertoing to the oo of subminciors.  Paper submissions,
including but not limited to exhibits and transcripts of depositions,
not filed in accordance with Trademark Rule 2.126 may not be given
consideration or entered into the case file.

Time tc Answer /2672010
C/26/2010
0/26/2010

'madline for Discovory Conferonce

liscovery Opens

Iinitial Disclosurcs Due 11/25/2010
Ikxpert Disclosures Due 3/25/2011
1scovery Closes 1/24/2011
Plaintiff's Pretrial Disclosures &/8/2011
Plaintiff's 30-day Trial Period Ends 1/23/2011
Defendant 's Pretrial Disclosures 8/7/2011
hetendant 's 30-day 'Trial Period Ends 9/21/2011
lairntift's Rebuttal Disclosures 10/¢/72011
lalntiff's 15-day Rebuttal P?eriod Ends 11/5/2011

As noted in the schedule of dates for this case, the parties are
required to have a conference to discuss: (1) the nature of and basis
for their respective claims and defenses, (2) the possibility of
settling the case or at least narrowing the scope of claims or
defenses, and (3) arrangements relating to disclosures, discovery and




introduction of evidence at trial, should the parties not agree to
settle the case. See Trademark Rule 2.120(a) (2). Discussion of the
first two of these th:ee subijects should include a discussion of
whether the parties wish to seek med.ation, arbitrat:ion or some other
means for resolving their dispute. Discussion of the third subject
should include a discussion of whether the Board's Accelerated Case
Resolution (ACR) process may be a more efficient and economical means
of trying the involved c¢laims and defenses. Information on the ACR
process is available at the Board's main webpage. Firally, if the
parties choose to proceed with the disclosure, discovery and trial
procedures that govern this case and which are set out in the Trademark
Rules and Federal Rules ot Civil Procedure, then they must discuss
whether to alter or amend any such procedures, and whither to alter or
amend the Standard Protective Order (further discussed below) .
Discussion of alterations or amendments of otherwisc prescribed
procedures can include discussion of limitations on disclosures or
discovery, willingness to enter into stipulations of fact, and
willingness to enter into stipulatiors regarding more efficient options
for introducing at trial information or material obtained through
disclosures or discovery.

The parties are required to conference in person, by telephone, or by
Any other means on which they may agree. A Board interlocutory
attorney or administrative trademark judge will participate in the
conference, upon request of any party, provided that such participation
is requested no later than ten (10) days prior to the deadline for the
conference.  See Trademark Rule 2.120(a) (2). The request for Board
participation must be made through the Electronic System for Trademark
frials and Appeals (ESTIA) or by telephone call to the interlocutory
Ltorney assigned to the case, whose name can be found by referencing
the TTABVUE record for this case at http:/ttabvue.uspto.sov/ttabvue/. The
parties should contact the assigned interlocutory attorney or file a
request. for Board participation through ESTTA only after the parties
lhave agreed on possible dates and times for their conference.
“ubseguent participation of a Board attorney or judge in the conference
w1ll be by telephone and the parties shall place the call at the agreed
date and time, in the absence of other arrangements made with the
assigned interlocutory attorney.

The Board's Standard Protective Order is applicable to this case, but
the parties may agree to supplement that standard order or substitute a
protective agreement of their choosing, subject to approval by the
Board. The standard order is available for viewing at:
http://www.uspto.gov/trademarks/process/appeal/guidelines/stndagmnt.isp . Any party

without access to the web may request a hard copy of the standard order
from the Board. The standard order does not autonat ically protect a
party's contidential information and its provisions must be utilized as
reeded by the partics. See Trademark Rule 2.116 (qg) .

Information about the discovery phase of the Board proceeding is
available in chapter 400 of the TBMP. By virtue of amendments to the
Trademark Rules effective November 1, 2007, the initial disclosures and
expert disclosures scheduled during the discovery phase are required
only in cases commenced on or after that date. The TBMP has not yet.
been amended to include information on these disclosures and the
prarties are referred to the August 1, 2007 Notice of Final Rulemaking
{72 Fed. Reg. 42242) postoed on the Board's webpage. The deadlines for

-




cretrral disclosures fncluded in o the trlal phase ol the schedule for

this casc als) < trom o tie ferenced amendmoents to the Trademark

I
Rules, and also are discussed in the Notice of Final kulemaking.

The parties must note that the Board allows them to utilize telephone
conferences to discuss or resolve a wide range of interlocutory matters
that may arise during this case. In addition, the assigned
cnterlocutory attorooy has discretion to reqguire the parties to
participite noa telephone conteren:

0 to resolve matters ot conce ' n to
e Board. See IBMe 5 02,06 (a) (244 ¢d. rev. 2004) .

The TBMP includes information on the introduction of evidence during
the trial phase of the case, including by notice of reliance and by
taking of testimony from witnesses. see TBMP §§ 703 and 704. Any
notice of rel ance nust be tiled duing the tiling party's assigned
testimony per od, withh o copy served crnoall other parties. ny
restimony of o witneds rust be both noticed and taken during the
party's testinony period. A party that has taken tcestimony must serve
cnoany adverse party a copy of the transcript of such test imony,
together with copies of any exhibits introduced during tin test imony,
wlthin thorty (30 duyn after the conelet on of the testinony
deposition. sSco Trademark Rule 20126,

Briefs shall be filed in accordance with Trademark Rules 2.128(a) and
(b) .  An oral hearing slter bricfing 15 rol reqguired bat will be
scheduled upor regquest of any party, as provided by Trademark Rule
129,

Stothe partic:s to this vrocceeding are for during the pend ney ot this
proceeding become) purtics in another Board procecding or a civil
cotion irvelving rel rod marks or other iosues of law or fact which
verlap with this ~eoc, they shall o ity the Board mmediately, oo
that the Eoard can ooailer whethe:r consclidation or suspension of
rroceedings is approo: iate.

ESTTA NOTE: For faster handling of all papers the parties need to file
with the Board, the Board strongly encourages use of electronic filing
through the Electronic System for Trademark Trials and Appeals (ESTTA).
Vartous clectronic filing forms, some of which may be used as is, and

¢thers which ray reouiie attachments, are available at http://estta.uspto.gov.




