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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name OMS Investments, Inc.

Granted to Date
of previous
extension

07/28/2010

Address 10250 Constellation Boulevard, Ste. 2800
Los Angeles, CA 90067
UNITED STATES

Attorney
information

BRITT L. ANDERSON
MANATT, PHELPS & PHILLIPS, LLP
1001 PAGE MILL ROAD, BUILDING #2
PALO ALTO, CA 94304
UNITED STATES
patrademarks@manatt.com,blanderson@manatt.com,adgarcia@manatt.com
Phone:650-812-1300

Applicant Information

Application No 77853842 Publication date 03/30/2010

Opposition Filing
Date

07/28/2010 Opposition
Period Ends

07/28/2010

Applicant NCA Biotech, Inc.
3406 Pomona Blvd
Pomona, CA 91768
UNITED STATES

Goods/Services Affected by Opposition

Class 001.
All goods and services in the class are opposed, namely: Plant growth regulators for agricultural use

Grounds for Opposition

Priority and likelihood of confusion Trademark Act section 2(d)

Dilution Trademark Act section 43(c)

Marks Cited by Opposer as Basis for Opposition

U.S. Registration
No.

668868 Application Date 02/28/1958

Registration Date 10/28/1958 Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO

Design Mark

http://estta.uspto.gov


Description of
Mark

NONE

Goods/Services Class U010 (International Class 001). First use: First Use: 1951/04/15 First Use
In Commerce: 1951/04/15
WATER SOLUBLE PLANT FOOD

U.S. Registration
No.

1223038 Application Date 10/24/1980

Registration Date 01/11/1983 Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO

Design Mark

Description of
Mark

NONE

Goods/Services Class 001. First use: First Use: 1980/10/01 First Use In Commerce: 1980/10/01
Fertilizer in the Form of Spikes for Trees and Shrubs

U.S. Registration
No.

2601682 Application Date 06/29/1999

Registration Date 07/30/2002 Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO POUR & FEED

Design Mark

Description of
Mark

NONE

Goods/Services Class 001. First use: First Use: 2002/03/04 First Use In Commerce: 2002/03/04
fertilizer for home and garden use

U.S. Registration
No.

2618698 Application Date 04/14/2000

Registration Date 09/10/2002 Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO GARDEN WEED PREVENTER & PLANT FOOD

Design Mark

Description of
Mark

NONE

Goods/Services Class 001. First use: First Use: 2001/03/01 First Use In Commerce: 2001/03/01
Fertilizers for domestic use
Class 005. First use: First Use: 2001/03/01 First Use In Commerce: 2001/03/01
Herbicides for domestic use

U.S. Registration
No.

2618699 Application Date 04/14/2000

Registration Date 09/10/2002 Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO GARDEN WEED PREVENTER



Design Mark

Description of
Mark

NONE

Goods/Services Class 001. First use: First Use: 2001/03/01 First Use In Commerce: 2001/03/01
Fertilizers for domestic use
Class 005. First use: First Use: 2001/03/01 First Use In Commerce: 2001/03/01
Herbicides for domestic use

U.S. Registration
No.

2809982 Application Date 09/12/2002

Registration Date 02/03/2004 Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO TREE & SHRUB CARE

Design Mark

Description of
Mark

NONE

Goods/Services Class 044. First use: First Use: 1998/01/31 First Use In Commerce: 1998/01/31
lawn, tree and shrub care, landscape gardening services and consulting
services in the field of lawn, tree and shrub care and landscape gardening

U.S. Registration
No.

2816031 Application Date 03/07/2001

Registration Date 02/24/2004 Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO SELECT PLANTS

Design Mark

Description of
Mark

NONE

Goods/Services Class 021. First use: First Use: 2001/03/05 First Use In Commerce: 2001/03/05
CONTAINERS NOT OF METAL FOR USE WITH PLANTS AND FOR
COMMERCIAL USE
Class 031. First use: First Use: 2001/03/05 First Use In Commerce: 2001/03/05



LIVE PLANTS

U.S. Registration
No.

2820953 Application Date 03/04/2003

Registration Date 03/09/2004 Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO

Design Mark

Description of
Mark

The mark consists of the word "MIRACLE-GRO" in a bullseye logo with a green
leaf dotting the "I" in "MIRACLE-GRO" and a yellow ring in the bullseye.

Goods/Services Class 001. First use: First Use: 1997/01/00 First Use In Commerce: 1997/01/00
Fertilizers for domestic use; plant food; garden soil; potting mix; seed starter mix
for domestic use; root stimulating hormone that converts plant cells to stem cells
Class 005. First use: First Use: 2000/00/00 First Use In Commerce: 2000/00/00
Herbicides for domestic use
Class 021. First use: First Use: 2000/12/31 First Use In Commerce: 2000/12/31
Garden feeders, namely, containers designed to hold plant food and are used to
feed and water plants
Class 031. First use: First Use: 2001/01/00 First Use In Commerce: 2001/01/00
Sphagnum peat moss

U.S. Registration
No.

2822655 Application Date 03/04/2003

Registration Date 03/16/2004 Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO

Design Mark

Description of
Mark

The mark consists of the word "MIRACLE-GRO" in a bullseye logo with a leaf
dotting the "I" in "MIRACLE-GRO" and a ring in the bullseye.

Goods/Services Class 001. First use: First Use: 1997/01/00 First Use In Commerce: 1997/01/00
Fertilizers for domestic use; plant food; garden soil; potting mix; seed starter mix



for domestic use; root stimulating hormone that converts plant cells to stem cells
Class 005. First use: First Use: 2000/00/00 First Use In Commerce: 2000/00/00
Herbicides for domestic use
Class 021. First use: First Use: 2000/12/31 First Use In Commerce: 2000/12/31
Garden feeders, namely containers designed to hold plant food and are used to
feed and water plants
Class 031. First use: First Use: 2001/01/00 First Use In Commerce: 2001/01/00
Sphagnum peat moss

U.S. Registration
No.

2856922 Application Date 01/10/2003

Registration Date 06/22/2004 Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO

Design Mark

Description of
Mark

NONE

Goods/Services Class 021. First use: First Use: 2004/01/15 First Use In Commerce: 2004/01/15
Flower pots and planters

U.S. Registration
No.

2856923 Application Date 01/10/2003

Registration Date 06/22/2004 Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO

Design Mark

Description of
Mark

The mark consists of the words "MIRACLE-GRO" in a bulls'-eye logo. A stylized
leaf forms the dot in the letter "I".

Goods/Services Class 021. First use: First Use: 2004/01/15 First Use In Commerce: 2004/01/15
Flower pots and planters

U.S. Registration
No.

2856924 Application Date 01/11/2003

Registration Date 06/22/2004 Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO



Design Mark

Description of
Mark

The mark consists of the words "MIRACLE-GRO" in a bulls'-eye logo. A stylized
leaf forms the dot in the letter "I".

Goods/Services Class 021. First use: First Use: 2003/03/31 First Use In Commerce: 2003/03/31
watering cans
Class 031. First use: First Use: 2003/12/31 First Use In Commerce: 2003/12/31
Flower, vegetable and plant seeds

U.S. Application
No.

77421528 Application Date 03/13/2008

Registration Date NONE Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO SELECT PLANTS

Design Mark

Description of
Mark

NONE

Goods/Services Class 031. First use:
Live plants

U.S. Registration
No.

2870768 Application Date 11/29/2001

Registration Date 08/10/2004 Foreign Priority
Date

NONE

Word Mark HAVE YOU USED MIRACLE-GRO LATELY?

Design Mark

Description of
Mark

NONE

Goods/Services Class 001. First use: First Use: 2002/02/01 First Use In Commerce: 2002/02/01



Lawn and garden fertilizer for domestic use; plant food; fertilizer in the form of
spikes for houseplants, outdoor plants, trees, and shrubbery for domestic use;
peat fertilizer; composts; humus; loam; manure; potting soil, soil conditioners,
soil amendments, growing media for plants, all for domestic use
Class 016. First use: First Use: 2002/04/01 First Use In Commerce: 2002/04/01
Brochures about subjects of lawn care and landscape gardening and the use of
products relating to lawn care and landscape gardening, including fertilizers,
herbicides, fungicides, insecticides, grass seed, flower seeds, garden seeds,
plant food, potting soil, soil conditioners and amendments, ground cover, and
lawn and garden equipment and advices and information related to flowers and
their care

U.S. Registration
No.

2900658 Application Date 10/29/2002

Registration Date 11/02/2004 Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO SELECT PLANTS

Design Mark

Description of
Mark

The mark consists of the words "MIRACLE-GRO" with an arbitrary design in
green appearing over the letter "I" superimposed on a circle with a yellow
border, "SELECT PLANTS" appearing on a purple ribbon with representation of
a flowers in red, pink, purple and a red tomato, all appearing on a green and
yellow background.

Goods/Services Class 031. First use: First Use: 2003/03/00 First Use In Commerce: 2003/03/00
living house plants

U.S. Registration
No.

2906855 Application Date 01/08/2004

Registration Date 11/30/2004 Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO

Design Mark

Description of The mark consists of the words MIRACLE-GRO in a bulls-eye logo with a leaf



Mark dotting the letter "I" a ring in the bulls-eye.

Goods/Services Class 031. First use: First Use: 2001/03/05 First Use In Commerce: 2001/03/05
live plants

U.S. Registration
No.

2906856 Application Date 01/08/2004

Registration Date 11/30/2004 Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO

Design Mark

Description of
Mark

The color(s) the words MIRACLE-GRO in a bulls-eye logo with a green leaf
dotting the "I" and a yellow ring in the bulls-eye is/are claimed as a distinctive
feature of the mark.

Goods/Services Class 031. First use: First Use: 2001/03/05 First Use In Commerce: 2001/03/05
live plants

U.S. Registration
No.

2935663 Application Date 10/18/2000

Registration Date 03/29/2005 Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO MOISTURE CONTROL POTTING MIX CONTAINS AQUACOIR

Design Mark

Description of
Mark

The mark consists of the words MIRACLE-GRO MOISTURE CONTROL with an
arbitrary design on a label.

Goods/Services Class 001. First use: First Use: 2000/12/15 First Use In Commerce: 2000/12/15
Potting soil, growing media for plants

U.S. Registration
No.

2996098 Application Date 08/09/2004

Registration Date 09/13/2005 Foreign Priority
Date

NONE



Word Mark MIRACLE-GRO

Design Mark

Description of
Mark

The mark consists of the words MIRACLE-GRO in special form within a circle
and an arbitrary logo.

Goods/Services Class 009. First use: First Use: 2005/03/31 First Use In Commerce: 2005/03/31
protective Work gloves
Class 021. First use: First Use: 2005/03/31 First Use In Commerce: 2005/03/31
Gardening gloves and gardening gloves for handling chemicals

U.S. Registration
No.

3074660 Application Date 08/09/2004

Registration Date 03/28/2006 Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO

Design Mark

Description of
Mark

NONE

Goods/Services Class 009. First use: First Use: 2005/03/31 First Use In Commerce: 2005/03/31
protective work gloves
Class 021. First use: First Use: 2005/03/31 First Use In Commerce: 2005/03/31
Gardening gloves and gardening gloves for handling chemicals

U.S. Registration
No.

3156217 Application Date 09/03/2004

Registration Date 10/17/2006 Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO GARDEN SOIL ROSES BONE MEAL ADDED TO GROW BIG,
BEAUTIFUL BLOOMS!



Design Mark

Description of
Mark

The mark consists of the trademark MIRACLE-GRO on a circular logo, with the
words GARDEN SOIL, ROSES, and the words BONE MEAL ADDED TO
GROW BIG, BEAUTIFUL BLOOMS!, on a package with a figure of a person in a
garden.

Goods/Services Class 001. First use: First Use: 2005/01/01 First Use In Commerce: 2005/01/01
GARDEN SOIL, PLANTING SOIL, SOIL CONTAINING ADDITIVES, CHEMICAL
SOIL CONDITIONERS, SOIL CONDITIONERS FOR AGRICULTURAL,
DOMESTIC OR HORTICULTURAL USE AND FERTILIZERS FOR SOIL AND
POTTING SOIL

U.S. Registration
No.

3180531 Application Date 12/30/2005

Registration Date 12/05/2006 Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO ORGANIC CHOICE

Design Mark

Description of
Mark

NONE

Goods/Services Class 001. First use: First Use: 2003/03/31 First Use In Commerce: 2003/03/31
Fertilizers for domestic use, potting soil, blood meal, and bone meal

U.S. Registration
No.

3182529 Application Date 09/03/2004

Registration Date 12/12/2006 Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO GARDEN SOIL TREES & SHRUBS



Design Mark

Description of
Mark

NONE

Goods/Services Class 001. First use: First Use: 2005/02/01 First Use In Commerce: 2005/02/01
GARDEN SOIL, PLANTING SOIL, SOIL CONTAINING ADDITIVES, SOIL
CONDITIONERS FOR AGRICULTURAL, DOMESTIC OR HORTICULTURAL
USE AND FERTILIZERS FOR SOIL AND POTTING SOIL

U.S. Registration
No.

3190987 Application Date 09/03/2004

Registration Date 01/02/2007 Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO GARDEN SOIL FLOWERS & VEGETABLES

Design Mark

Description of
Mark

NONE

Goods/Services Class 001. First use: First Use: 2005/02/01 First Use In Commerce: 2005/02/01
GARDEN SOIL, PLANTING SOIL, SOIL CONTAINING ADDITIVES, SOIL
CONDITIONERS FOR AGRICULTURAL, DOMESTIC OR HORTICULTURAL
USE AND FERTILIZERS FOR SOIL AND POTTING SOIL

U.S. Registration
No.

3233837 Application Date 03/04/2003

Registration Date 04/24/2007 Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO



Design Mark

Description of
Mark

The mark consists of the word "MIRACLE-GRO" in a bullseye logo with a green
leaf dotting the "I" in "MIRACLE-GRO" and a yellow ring in the bullseye.

Goods/Services Class 001. First use: First Use: 2000/12/00 First Use In Commerce: 2000/12/00
CHARCOAL FOR HORTICULTURAL PURPOSES AND FOR USE AS A SOIL
CONDITIONER; PERLITE FOR HORTICULTURAL PURPOSES AND FOR
USE AS A SOIL CONDITIONER

U.S. Registration
No.

3456832 Application Date 06/25/2007

Registration Date 07/01/2008 Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO

Design Mark

Description of
Mark

NONE

Goods/Services Class 007. First use: First Use: 2007/03/12 First Use In Commerce: 2007/03/12
composter machines and components thereof for recycling solid waste

U.S. Application
No.

77775762 Application Date 07/07/2009

Registration Date NONE Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO



Design Mark

Description of
Mark

NONE

Goods/Services Class 031. First use:
Flower, vegetable, plant and grass seeds for domestic and agricultural use

U.S. Application
No.

77813595 Application Date 08/26/2009

Registration Date NONE Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO COMPLETE

Design Mark

Description of
Mark

NONE

Goods/Services Class 001. First use:
Growing media for plants

U.S. Application
No.

85041740 Application Date 05/18/2010

Registration Date NONE Foreign Priority
Date

NONE

Word Mark MIRACLE-GRO GRO-BAG



Design Mark

Description of
Mark

NONE

Goods/Services Class 021. First use:
Gardening kits for home use comprised of plastic containers and potting soil

U.S. Application
No.

77799595 Application Date 08/07/2009

Registration Date NONE Foreign Priority
Date

NONE

Word Mark GRO-POD

Design Mark

Description of
Mark

NONE

Goods/Services Class 021. First use:
Containers for cultivating plants

U.S. Registration
No.

1378337 Application Date 07/17/1985

Registration Date 01/14/1986 Foreign Priority
Date

NONE

Word Mark EARTHGRO

Design Mark

Description of
Mark

NONE

Goods/Services Class 031. First use: First Use: 1981/08/00 First Use In Commerce: 1981/08/00
TOP SOIL AND PEAT HUMUS

U.S. Registration
No.

1378721 Application Date 07/17/1985

Registration Date 01/21/1986 Foreign Priority NONE



Date

Word Mark EARTHGRO

Design Mark

Description of
Mark

NONE

Goods/Services Class 001. First use: First Use: 1981/08/00 First Use In Commerce: 1981/08/00
COW MANURE, COMPOSTED COW MANURE, DEHYDRATED COW
MANURE, POTTING SOIL

U.S. Registration
No.

1723116 Application Date 02/20/1992

Registration Date 10/13/1992 Foreign Priority
Date

NONE

Word Mark EARTHGRO THE NATURAL CHOICE

Design Mark

Description of
Mark

NONE

Goods/Services Class 001. First use: First Use: 1991/09/01 First Use In Commerce: 1992/01/02
natural organic and mineral fertilizer for lawn and garden use, agricultural use
and commercial use; cow manure, composted cow manure, dehydrated cow
manure, potting soil and humus

U.S. Registration
No.

1726060 Application Date 02/21/1992

Registration Date 10/20/1992 Foreign Priority
Date

NONE

Word Mark EARTHGRO THE NATURAL CHOICE

Design Mark

Description of
Mark

NONE

Goods/Services Class 031. First use: First Use: 1991/09/01 First Use In Commerce: 1992/01/02



top soil

U.S. Registration
No.

3498947 Application Date 02/11/2008

Registration Date 09/09/2008 Foreign Priority
Date

NONE

Word Mark GARDEN-GRO

Design Mark

Description of
Mark

NONE

Goods/Services Class 031. First use: First Use: 2008/02/09 First Use In Commerce: 2008/02/09
mulch

U.S. Application
No.

76653762 Application Date 01/19/2006

Registration Date NONE Foreign Priority
Date

NONE

Word Mark GARDEN GRO

Design Mark

Description of
Mark

NONE

Goods/Services Class 001. First use:
fertilizers

U.S. Application
No.

77341556 Application Date 11/30/2007

Registration Date NONE Foreign Priority
Date

NONE

Word Mark IT'S GRO TIME



Design Mark

Description of
Mark

NONE

Goods/Services Class 001. First use: First Use: 2008/02/00 First Use In Commerce: 2008/02/00
Soil amendments, soil conditioners, and soil improving agents for domestic use;
plant food; potting soil; planting soil; growing media for plants; humus; manure;
peat; compost; and loam

U.S. Application
No.

77341562 Application Date 11/30/2007

Registration Date NONE Foreign Priority
Date

NONE

Word Mark IT'S GRO TIME

Design Mark

Description of
Mark

NONE

Goods/Services Class 031. First use: First Use: 2008/02/00 First Use In Commerce: 2008/02/00
Top soil; mulch; soil containing fertilizer

U.S. Registration
No.

3552933 Application Date 11/30/2007

Registration Date 12/30/2008 Foreign Priority
Date

NONE

Word Mark IT'S GRO TIME



Design Mark

Description of
Mark

NONE

Goods/Services Class 044. First use: First Use: 2008/02/00 First Use In Commerce: 2008/02/00
Providing advice and information on the subjects of gardening and lawn care
and the use of products relating to gardening and lawn care, namely, plant
foods, fertilizers, pesticides, herbicides, grass seed, potting mixes, soil, soil
conditioners and amendments, mulches, and lawn and garden equipment;
providing advice and information on the subjects of gardening and lawn care
and the use of products relating to gardening and lawn care, namely, plant
foods, fertilizers, pesticides, herbicides, grass seed, potting mixes, soil, soil
conditioners and amendments, mulches, and lawn and garden equipment via
the internet; providing in-store consulting services on the subjects of gardening
and lawn care and the use of related products, namely, plant foods, fertilizers,
pesticides, grass seed, potting mixes, soil, soil conditioners and amendments,
mulches, and lawn and garden equipment; lawn, tree, and shrub care services;
landscape gardening services; consulting services in the field of lawn, tree, and
shrub care and landscape gardening

U.S. Application
No.

77406779 Application Date 02/26/2008

Registration Date NONE Foreign Priority
Date

NONE

Word Mark PRO GRO

Design Mark

Description of
Mark

NONE

Goods/Services Class 001. First use:
Fertilizers for domestic, agricultural and horticultural use; soil amendments, soil
conditioners, and soil improving agents for domestic, agricultural and
horticultural use; plant food; potting soil; planting soil; growing media for plants;
humus; manure; peat; compost; and loam

U.S. Application 77727569 Application Date 05/01/2009



No.

Registration Date NONE Foreign Priority
Date

NONE

Word Mark SLO-GRO

Design Mark

Description of
Mark

NONE

Goods/Services Class 031. First use:
Grass seed

U.S. Application
No.

77799605 Application Date 08/07/2009

Registration Date NONE Foreign Priority
Date

NONE

Word Mark GRO-MIX

Design Mark

Description of
Mark

NONE

Goods/Services Class 001. First use:
Growing media for plants
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Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /Britt L. Anderson/

Name BRITT L. ANDERSON

Date 07/28/2010




































































































































































































































































































