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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

 ---------------------------------------------------------

Opposition No. 91195442
Cancellation No. 92052985

WATERMILL EXPRESS’
MOTION TO COMPEL

Expedited Consideration by
Telephone Conference
Requested

WATERMILL EXPRESS, LLC,

Opposer/
Petitioner,

                              v.

GWYNNE 5 BEVERAGE,
LLC,

Applicant/
Registrant.

:

:

:

:

:

:

:

 -------------------------------------------------------------

Relief Requested

Pursuant to Trademark Rule 2.120(e)(1), Opposer/Petitioner Watermill Express LLC

(“Watermill Express”) moves to compel answers to its First Set of Interrogatories and documents

in response to its First Set of Requests for Production of Documents (together, the “Discovery”).

Applicant/Registrant Gwynne 5 Beverage LLC (“Gwynne 5”) opted to answer many of the

interrogatories by stating that it would produce documents from which the answer could be

ascertained.  Yet, Gwynne 5 has failed to produce such documents.  Gwynne 5 also stated it

would produce documents in response to a number of document requests, but no such documents

have been produced.

For more than two months, the undersigned counsel has diligently attempted to resolve

these matters with  Gwynne 5’s counsel through numerous telephone conferences and

correspondence.  Supplemental responses to the Discovery was finally delivered on March 9,
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2011 and March 29, 2011.  Yet, no additional documents were produced and the deficiencies

remain.  Gwynne 5 has failed to provide its commitment to promptly cure these deficiencies,

thus necessitating this motion.

Watermill Express requests that the Board consider this motion on an expedited basis by

telephone conference, as provided under Trademark Rule 2.120(i).  Watermill Express has

noticed the deposition of the principal of Gwynne 5, Mr. David Windmiller, for April 14, 2011 in

New York City.  The discovery cutoff in these actions is May 16, 2011.  To avoid prejudice to

Watermill Express and to avoid having to continue this deposition for a second day, Watermill

Express requests that the Board grant this motion to compel and order Gwynne 5 to correct all

discovery deficiencies not later than April 13, 2011.  Specifically, Watermill Express moves that

the Board compel Gwynne 5 to provide complete verified answers to Interrogatories Nos. 7, 8, 9,

10, 11 & 12 and produce all documents in response to Request for Production Nos. 3, 8, 10, 11,

12, 13, 14, 15 & 21.

Factual Background

Watermill Express served its First Set of Interrogatories and First Set of Requests for

Production of Documents on October 1, 2010.  After Watermill Express granted several requests

from Gwynne 5’s counsel for an extension of time to respond, Watermill Express finally

received Gwynne 5’s responses to both sets of requests on December 21, 2010.

There were numerous deficiencies in Gwynne 5’s responses to the Discovery.  Watermill

Express’  counsel identified these deficiencies in detail in a January 21, 2011 letter to Gwynne 5’s

counsel, Ms. Arlana Cohen, requesting a Rule 37 conference.  A copy of this letter is attached as

Exhibit A .  The parties then participated in a Rule 37 conference by telephone on January 28,



fb.us.6595696.01 3

2011.  Counsel for Gwynne 5 agreed to supplement the Discovery.  This is detailed in an email

to Ms. Cohen dated January 28, 2011, attached asExhibit B .

Gwynne 5 did not timely supplement its responses.  Finally, after numerous requests,

Gwynne 5 served its Supplement Response to the document requests on March 9, 2011.  A copy

of its Supplemental Response to the document requests is attached asExhibit C .  Gwynne 5’s

Supplemental Response to the interrogatories was not delivered until March 29, 2011.  A copy of

this Supplemental Response is attached asExhibit D .  Regrettably, these amended responses to

the Discovery remained substantially deficient.  In short, Gwynne 5 chose to answer a number of

interrogatories by opting to produce documents from which the response could be obtained.  Yet,

Gwynne 5 failed to produce such documents.  Further, in response to the documents requests,

Gwynne 5 stated that it would be producing responsive documents to a number of requests. Yet,

no such documents have been produced.

The undersigned promptly notified Ms. Cohen of these deficiencies in two letters sent on

March 29, 2011.  Copies of these letters are attached asExhibit E .  Because of Mr. Windmiller’s

deposition, which had been noticed for April 14, 2011, counsel for Watermill Express requested

that Ms. Cohen confirm that the deficiences would be corrected not later than April 5, 2011.  See

Exhibit E .  No response to these emails was received.

On Monday, April 4, 2011, the undersigned telephoned Ms. Cohen in a final effort to

resolve the matter and avoid the need for this motion.  Ms. Cohen stated that she had not yet

even reviewed the specific alleged deficiencies.  In light of this, the parties scheduled a call for 5

p.m. (Eastern) on Tuesday, April 5, 2011, by which time Watermill Express expected a

commitment to cure the deficiencies before Mr. Windmiller’s deposition.   An email from

counsel for Watermill Express dated April 4, 2011 to Ms. Cohen summarizing the April 4th call
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is attached asExhibit F .  Later that day, Ms. Cohen informed the undersigned that her

associated, Ms. MacGregor, was not available at the time we had scheduled.  She then suggested

that the conference be postponed until the following morning.  Given the urgency of the matter,

the undersigned requested that Ms. Cohen confirm in writing by the close of business on

Tuesday, April 5th that she would correct the identified deficiencies before her client’s

deposition.  A copy of this email is attached asExhibit G .  Ms. Cohen failed to provide this

commitment.  Rather, Ms. Cohen asserted in an email later that day that her responses were

adequate, with only one exception.  This email is attached asExhibit H .

On the basis of the foregoing, the undersigned certifies that it has attempted in good faith

to resolve the issues presented in this motion, but has been unable to reach an agreement.

To assist the Board in resolving this matter, the specific deficiencies are identified below:

Interrogatories

In response to each of the following interrogatories, Gwynne 5 has answered by stating

that “will produce documents . . . sufficient to respond to this interrogatory”

Interrogatory No. 7:  Identify each and every good or service on which, or in connection
therewith, You are using, have used, have authorized the use of, or
plan to use the WATERMILLER marks.  For each such good or
service:

(a) State the period of time during which the WATERMILLER
marks have been or were used on or in connection with the
good or service;

(b) State the total unit and dollar sales for each good or service on
a monthly and annual basis;

(c) Identify each state in which You have sold each such good or
service; and

(d) Identify each state in which You have shipped each such good
or service.

Interrogatory No. 8: Identify the location of each and every WATERMILLER brand
commercial or residential fill station that has been installed.  For
each one, state the name of the purchaser, the name of the
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company (if applicable), the address, and the date on which it was
installed (month/day/year).

Interrogatory No. 9: Identify each and every distributor, reseller, agent or any other
person who has sold or offered for sale any product under any of
the WATERMILLER marks.

Interrogatory No. 10: State by month and year the advertising and marketing expenses
for products under the WATERMILLER marks.

Interrogatory No. 11: Identify and describe the nature and types of all marketing and
promotional efforts undertaken by You for WATERMILLER
brand goods or services.

Interrogatory No. 12 Identify all advertisements for any goods or services under the
WATERMILLER marks, including the source of the advertisement
(e.g. direct mail, brochure, internet website, newspaper, magazine,
television, radio), the date or dates of the advertisement, and the
geographic area covered by the advertisement.

Yet, Gwynne provided no documents along with its supplemental answers to its

interrogatories.  In fact, Gwynne 5’s entire production consists of a grand total of 90

pages of documents.  These documents are as follows:

1. A freight invoice from A. Duie Pyle, Inc. (G0001)
2. Advertising for a 2009 Gala of Hope benefit (G0002-7)
3. Advertising for a benefit for the DelVecchios (G0008-10)
4. A copy of U.S. Patent No. 7,708,035 (Windmiller) (G0012-81); and
5. Copies of photos of packaging for a Watermiller bottle and the bottle (G0082-

0089)
6. Invoice to U.S. Light Resources for WATERMILLER FILL STATION

(G0090)

These documents do not answer the above-referenced interrogatories.  None of the

documents provide any information to answer interrogatories nos. 7, 8, 9 or 10.  The handful of

advertisements may partially answer interrogatories nos. 11 and 12, but they do not fully answer

these interrogatories.  Therefore, Gwynne 5 should be ordered to answer all of the above

interrogatories fully.
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Requests for Production

Gwynne 5’s supplemental response to the requests for production was similarly

inadequate.  In its supplemental responses to requests for production nos. 3, 8, 10, 11, 12, 13, 14,

15 & 21, Gwynne 5 responded as follows: “Applicant will produce representative samples of

non-privileged documents in its possession, custody or control that are responsive to this request

as reasonably construed.”  (emphasis added).

As a threshold matter, Applicant’s limitation of these requests to “representative

samples”  is improper; all responsive documents should be produced in response to these

requests.  Yet Gwynne 5 failed to produce any documents in response to these various requests.

Watermill Express certainly expected such documents because when Gwynne 5 claimed it did

not have any responsive documents to produce, Gwynne 5 said so in its responses.  See Exhibit

C (Request No. 7: “. . . Applicant is not aware of any non-privileged documents responsive to

this request as reasonably construed) or Request No. 22: “None”).  Therefore, Gwynne 5 should

be ordered to produce all documents in response to the above-referenced request for production

of documents.

Conclusion

Gwynne 5’s supplemental responses to Watermill Express’  Discovery are deficient.

Gwynne 5 has failed to respond to numerous interrogatories and it has failed to produce

documents it states it will produce.  Watermill Express therefore moves that the Board compel

Gwynne 5 to provide complete verified answers to Interrogatories Nos. 7, 8, 9, 10, 11 & 12 and
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produce all documents in response to Request for Production Nos. 3, 8, 10, 11, 12, 13, 14, 15 &

21.

Dated this 6th day of April 2011.

By: /Marc C. Levy/

Marc C. Levy
Jennifer Daniel Collins
Faegre & Benson LLP
3200 Wells Fargo Center
1700 Lincoln Street
Denver, Colorado 80203-4532
(303) 607-3500

Attorneys for Opposer/Petitioner
Watermill Express, LLC
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CERTIFICATE OF SERVICE

I, Joshua Smith do hereby certify that on the 6th  day of April , 2011 a true and correct

copy of  thisWATERMILL EXPRESS’  MOTION TO COMPEL was sent via e-mail to

asc@cll.com and has been forwarded by United States mail, first class, postage prepaid to:

Arlana S. Cohen
Cowan, Liebowitz & Latman
1133 Avenue of the Americas, 35th Floor
New York, New York 10036-6799

/Joshua A. Smith/
Joshua A. Smith

mailto:asc@cll.com









































































































