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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

e e e B o e R . e e o B g x
WATERMILL EXPRESS, LLC,
Petitioner, ~ Cancellation No. 92052985
V. And Opposition No. 91195442
GWYNNE 5 BEVERAGE, LLC
Respondent.
---------- ——— X

MOTION ON CONSENT TO CONSOLIDATE
AND TO CONFORM DISCOVERY AND TRIAL PERIODS

Pursuant to Rule 511 of the Trademark Rules of Practice of the Patent and Trademark
Office, Respondent, Gwynne 5 Beverage, LLC, with the consent of Petitioner, Watermill
Express, LLC, hereby moves for an order consolidating Cancellation No. 92052985
and Opposition No. 91195442. Respondent further requests that the discovery and testimony
periods for the cancellation and opposition be conformed to the periods set in the most recently

issued schedule, i.e., the schedule set for Cancellation No. 92052985.

MEMORANDUM OF LAW

A. The Opposition and Consolidation Should Be Consolidated Because
They Contain Common Issues of Law and Fact

On June 25, 2010, Petitioner filed an opposition to Respondent’s application to register

the mark THE WATERMILLER & Design under Application Serial No. 77/765,851, for goods
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in International Classes 11 and 21 (Opposition No. 91195442), and Respondent filed an answer
thereto on August 3, 2010.

On September 3, 2010, Petitioner filed a petition to cancel Respondent’s registration for
the mark WATERMILLER, Registration No. 3,843,172, for goods in International Class 11
(Cancellation No. 92052985), and Respondent filed an answer thereto on October 14, 2010.

The proceedings involve identical parties and common questions of fact and law for the
Board to tesolve, namely, the alleged likelihood of confusion between Respondent’s
WATERMILLER marks and Petitioner’s WATERMILL EXPRESS mark. Rule 511 of the
Trademark Trial and Appeal Board Manual of Procedure provides that "[w]hen cases involving
common questioﬁs of law or fact are pending before the Board, the Board may order the

consolidation of the cases.” See also Fed. R. Civ. P. 42(a); World Hockey Ass'n v. Tudor Metal

Prods. Corp., 185 U.S.P.Q. 246, 248 (T.T.A.B. 1975) (ordering consolidation of two opposition
proceedings because it was "equally advantageous to both parties in the avoidance of the
duplication of effort, loss of time, and extra expense involved in conducting the proceedings
alternately").

In addition, counsel for Petitioner, Marc C. Levy, agreed to the consolidation in a January
14, 2011 email to Arlana S. Cohen, counsel for Respondent.

B. Discovery And Trial Periods Should Be Conformed

The parties request that the discovery and trial periods for the two proceedings be

conformed to the latest of the two schedules (i.e., the schedule set for Cancellation No.

92052985).
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CONCLUSION

For the foregoing reasons, Respondent’s Motion to Consolidate should be granted.

Dated: New York, New York
January 14, 2011

Respectfully submitted,

COWAN, LIEBWITZ & LATMAN, P.C.

Arlana S. Chahen.//

1133 Avenue of the Americas
New York, NY 10036-6799
(212) 790-9236
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that, on January 14, 2011, I caused a true copy of the foregoing
MOTION ON CONSENT TO CONSOLIDATE AND TO CONFORM DISCOVERY AND
TRIAL PERIODS to be sent via First Class Mail, postage paid, to Respondent’s
Correspondent of Record, Marc C. Levy, Esq., Faegre & Benson LLP, 1700 Lincoln Street,

3200 Wells Fargo Center, Denver, CO 80203-4532.

La Toya R.%iddleton

Dated: New York, New York
January 14, 2011
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