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In its trial brief, Applicant attempts to veil their lack of documentary evidence to support
any bona fide attempt to use by a multiplicity of conclusory statements replete with inappropriate
comments that have no proper place in a brief before this Board. In reply to Applicant Hard

Candy, LLC’s Trial Brief, Opposer responds to the following issues and sections.

1.0 Opposer’s Reply to Applicant’s Introduction of its Trial Brief

“[1]f an application does not present ‘any documentary evidence,’ then. .. burden shifts to
the applicant *to come forward with evidence which would adequately explain or outweigh his
failure to provide such documentary evidence.” (App. Trial brief at 17.) Opposer requested
documents and Applicant was unable to produce documents showing intent to use. The burden
to show intent to use then shified to Applicant. Contrary to Applicant’s statements in its brief,
Applicant has produced no uncontroverted evidence that shows their intent to use the mark in
connection with all of the goods listed in the 557 Application. While Applicant contends that
Opposer failed to provide evidence to support that Applicant did not have the bona fide intent to
use the Hard Candy mark as described in the °557 Application, Opposer points to the fact that
Applicant did not produce evidence to show the intent to use the mark in connection with the
goods before the filing date of the application. Therefore, Opposer cannot provide evidence to
show the existence of something that Applicant does not possess, namely, proof of the intent to
use the mark in connection with the goods at the time of filing the 557 Application and thus the

burden shifts to Applicant to show intent to use.

2.0 Opposer’s Reply to Applicant’s Description of the Record of its Trial Brief

Once again, Applicant argues that Opposer has no evidence supporting Applicant’s lack
of bona fide intent to use the mark as described in the 557 Application. As Opposer has already
argued, Applicant failed to produce such evidence to prove its intent to use the mark in
connection with the goods during the discovery period and therefore, Opposer has proven
Applicant’s lack of bona fide intent to use the mark by the lack of such evidence and the reversal

of the burden of proof under Boston Red Sox Baseball Club LP v. Sherman, 88 USPQ2d 1581

OPPOSER’S REPLY TO APPLICANT’S TRIAL BRIEF - 1
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(TTAB2008), citing Commodore Electronics Ltd. V. CBM Kabushiki Kaisha, 26 USPQ2d 1503,
1507 (TTAB 1993)

3.0 Response to Objections

3.1 Opposer’s Reply to Applicant’s Response #1 to Opposer’s Evidentiary
Objections

During the deposition of Mr. Falic, Opposer’s counsel objected to the question, “What's
your understanding of the type of goods that [class 009] covers?” (Falic Depo. at 10:20-23). The
objection was made because the question called for a legal conclusion. (Jd, Opp. Tr. Br. 12, §
4.1.2.2). Applicant replies that the question was not seeking a legal opinion, but sought only Mr.
Falic’s understanding of what types of goods are covered under class 009. (App. Reply Br. 6-7,
§ M.a.1).

However, a question asking for an understanding of a legal classification is by definition
a question asking for a legal opinion, and is therefore a question that could only be answered by
an expert witness such as a trademark lawyer. Mr. Falic was not testifying as an expert witness.
He is not an attorney, especially a trademark attorney, and is therefore not qualified to describe
the types of goods covered under class 009. The Board should sustain Opboser’s objection and

strike the related answer.,

oser’s Evidentia

Objections

During the deposition of Mr. Falic, Opposer’s counsel objected to the question, “Now at
the time that Hard Candy filed this application and you signed it, did Hard Candy have an intent
to use its Hard Candy trademark in the category of consumer electronics?” (Falic Depo. at 11:2-

8). The objection was made because the question called for a legal conclusion. (/d., Opp. Tr. Br.

OPPOSER’S REPLY TO APPLICANT’S TRIAL BRIEF - 2




10
11
12
13
14
15
ié6
17
18
19
20
21
22
23
24
25
26
27

28

12-13, § 4.1.2.3). Applicant replies that the question was not seeking Mr. Falic’s legal opinion,
but only whether, as Mr. Falic understood it, Hard Candy had a bona fide intent to use the mark.
(App. Reply Br. 7, § 11L.a.2).

The question did not ask for Mr. Falic’s personal understanding of whether Applicant had|
an intent to use the mark, but instead specifically asked whether Hard Candy, LLC itself had the
requisite intent to use the mark in connection with consumer electronics. (Falic Depo. at 11:2-8).
Whether Hard Candy, LL.C had a bona fide intent to use the mark with various goods as of the
application’s filing date is a question of law that is at the heart of this case. The question was
thus asking for a legal opinion. As discussed above, because Mr. Falic was not testifying as an |
expert witness and 1s not a lawyer, he is unqualified to answer the question. The Board should
sustain Opposer’s objection and strike the related answer.

3.3  Opposer’s Reply to Applicant’s Response #3 to Opposer’s Evidentiary

Objections

During the deposition of Mr. Falic, Opposer’s counsel objected to the questions, “Did
Hard Candy have a bona fide intention to use the mark in connection with leather goods and
purses?” and “Did Hard Candy have a bona fide intent to use the mark in connection with leather
goods and purses when you signed and filed this application in March 17 of 2009?” (Falic Depo.
at 13:13-18). The objection was made because the question called for a legal conclusion
regarding the types of goods covered by international class 009. (Id., Opp. Tr. Br. 13-14, §
4.1.2.4). Applicant replies that the question was not seeking Mr. Falic’s legal opinion, but only
whether, as Mr. Falic understood it, Hard Candy had a bona fide intent to use the mark. (App.

Reply Br. 8, § I1L.a.3).
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The questions did not ask for Mr. Falic’s personal understanding of whether Applicant
had an intent to use the mark, but instead specifically asked whether Hard Candy, LI.C itself had
the requisite intent to use the mark in connection with leather goods and purses. (Falic Depo. at
13:13-18). Whether Iard Candy, LLC had a bona fide intent to use the mark with various goods
as of the application’s filing date is a question of law that is at th¢ heart of this case. The
questions were thus asking for legal opinions. As discussed above, because Mr. Falic was not
testifying as an expert witness and is not a lawyer, he is unqualified to answer the question. The

Board should sustain Opposer’s objection and strike the related answer.

34 Opposer’s Reply to Applicant’s Response #4 to Opposer’s Evidentiary
Objections

During the deposition of Mr. Falic, Opposer’s counsel objected to the question, “What
did you understand the proposal to be?” (Falic Depo. at 16:12-14). The objection was made
because the document speaks for itself. (/d., Opp. Tr. Br. 14, § 4.1.2.5). Applicant replies that
the question was not asking Mr. Falic to interpret the proposal, but rather to testify as to his
understanding of the proposal. (App. Reply Br. 8-9, § IlL.a.4).

The proposal mentioned in the question, marked as Applicant’s Exhibit No. 3, was an
email dated February 3, 2009, that included a licensing representation proposal document. (Falic
Depo. at 14:19-16:11). The document deséribes the detailed terms of the proposal within the
four corners of the document, and the probative value of Mr. Falic’s description of his own
understanding of the proposal is outweighed by the risk of confusing the issues and wasting time.

The Board should sustain Opposer’s objection and strike the related answer.

OPPOSER’S REPLY TO APPLICANT’S TRIAL BRIEF - 4
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3.5 Opposer’s Reply to Applicant’s Response #3 to Opposer’s Evidentiary

Objections

During the deposition of Mr. Falic, Opposer’s counsel objected to the question, “Did the
products include handbags and purses?” (Falic Depo. at 16: 21-24). The question referred to
products to be developed pursuant to the “licensing representation proposal” document marked
as Applicant’s Exhibit No. 3. (Falic Depo. at 14;19-16:11). The objection was made because the
document speaks for itself. (Id., Opp. Tr. Br. 14, § 4.1.2.6). Applicant replies that the question
was not asking Mr. Falic to interpret the proposal, but rather to testify as to his understanding of
the proposal. (App. Reply Br. 9, § II1.a.5).

The document marked as Applicant’s Exhibit No, 3 describes the detailed terms of the
proposal. Those detailed terms do not mention handbags or purses at any point within the four
corners of the document. The probative value of Mr. Falic’s personal understanding of the
proposal is outweighed by the risk of confusing the issues. The Board should sustain Opposer’s
objection and strike the related answer.

3.6  Opposer’s Reply to Applicant’s Response #6 to Opposer’s Evidentiary

Objections

During the deposition of Mr. Falic, Opposer’s counsel obj'ected to the question, “What
did this mean as you understood it, key items?” (Falic Depo. at 32: 17-19). The question
referred to an email, marked as Applicant’s Exhibit No. 12, from one of Hard Candy LLC’s
employees, Jordan Pagonakis, that describes the focus of Hard Candy accessories being about
“key items.” (Falic Depo. at 31:11 — 32:22), The objection was made because the question
called for speculation. (Jd, Opp. Tr. Br. 15, § 4.1.2.7). Applicant replies that the question was

not asking for Mr. Falic to speculate as to what someone else understood the email to mean, but

OPPOSER’S REPLY TO APPLICANT’S TRIAL BRIEF - 5
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only asked what Mr. Falic’s understood the term “key items™ to mean. (App. Reply Br. 10, §
IIL.a.6).

However, the question essentially asks Mr. Falic to guess as to what Mr. Pagonakis
meant by the words “key items” within the email. The email was sent from Mr. Pagonakis to
Neal Seideman, who then forwarded it to Mr. Falic. (Falic Depo. at 31:11 — 32:22; Applicant’s
Exhibit No. 12). Because Mr. Falic was not the author of the email, and was not even a direct
recipient of Mr. Pagonakis’s email, he could not have had personal knowledge of what the
ambiguous phrase “key items” meant and could only have offered his own speculation as to its
meaning. The Board should sustain Opposer’s objection and strike the related answer.

3.7 Opposer’s Reply to Applicant’s Response #7 to Opposer’s Evidentiary

Objections

During the deposition of Mr. Falic, Opposer’s counsel objected to and moved to strike
Mr. Falic’s response to the question “And looking through the document nowhere in the
document does it list leather goods, correct?” (Falic Depo. at 44:17 — 45:18). The objection and
motion to strike were made because Mr. Falic had not answered the question he was asked. (/d,
Opp. Tr. Br. 18, § 4.1.2.12). The question related to the document marked as Opposer’s Exhibit
D and Applicant’s Exhibit 3, a licensing proposal from Beanstalk Group from February 3, 2009.
(Falic Depo. at 43:22-25; 14:19-16:11). Applicant’s counsel objected to the question multiple
times, but Mr. Falic never provided a direct answer to the question.

Applicant replies with the assertion that “Opposer’s counsel was attempting, through his
question, to create a narrow, yet unrealistic, reading of the document, when he asked if the
document ‘list[s] leather goods.” (App. Reply Br. 10-11, § I11.a.7). A review of the deposition

transcript shows that the question was simple and direct. Tt asked only that “nowhere in the

OPPOSER’S REPLY TO APPLICANT’S TRIAL BRIEF - &
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document does it list leather goods, correct?” Opposer could not have tried to create an
unrealistic reading of the document by simply asking a “yes” or “no” question about its contents.

Applicant’s reply also states that Mr. Falic’s answer was responsive to the question.
(App. Reply Br. 10-11, § Il1.a.7). However, Mr. Falic at no point confirmed or denied that
leather goods were not listed in the document, as the question asked. Instead, he made multiple
unrelated statements about the document. For example, Mr. Falic stated “What they did note is
lifestyle brand.” (Falic Depo. at 44:16). Opposer’s question did not ask whether a lifestyle brand
was listed in the document. Mr. Falic then expanded on his statement, and said that “Lifestyle
brand for us, which is what they mentioned here covers a broad range of accessories which we
had discussed regarding — which were the same items, the handbags, purses, jewelry, watches,
and all the items that we were producing for the Hard Candy brand.” (Falic Depo. at 44:23 —
45:4). This second statement also did not answer Opposer’s question. An explanation of the
term “lifestyle brand™ has nothing to do with whether leather goods were specifically listed in the
document, espebially when Mr. Falic did not say that the term “lifestyle brand” included any
leather goods. While he mentioned that the term included handbags and purses, such items are
not necessarity made of leather. Accordingly, Mr. Falic never directly answered whether the
document in question listed leather goods. Opposer’s objection should be sustained and Mr.
Falic’s response should be stricken from the record.

3.8 Oppeser’s Reply to Applicant’s Response #8 to Opposer’s Evidentiary

Objections

During the deposition of Mr. Falic, Opposer’s counsel objected to the introduction of a
document, marked as Applicant’s Exhibit 13. (Falic Depo. at 37:6 — 38:10). The introduction

was made because the discovery period had closed, and because the Board had previously ruled

OPPOSER’S REPLY TO APPLICANT’S TRIAL BRIEF - 7
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that no additional documents could be produced by Hard Candy, LLC. (., Opp. Tr. Br. 15, §
4.1.2.8; TTAB Order dated December 9, 2013). Opposer additionally inoved to strike this
document in its Trial Brief, (Opp. Tr. Br. 15, § 4.1.2.8).

Applicant replies that the document was found after the close of discovery but prior to the
deposition of Mr. Falic. (App. Reply Br. 11-12, § ITl.a.8). It also states that the document was

immediately produced to Opposer as required. (/d.).

Applicant’s reply rings false however, because the document marked as Exhibit 13 was
not produced to Opposer until the morning of Mr. Falic’s deposition. Unless it was discovered
that morning, it was not immediately produced to Opposer as Applicant’s Trial Brief suggests.

Moreover, Applicant provides no explanation for why this document was not found or
produced during discovery, and was not produced until the morning of the deposition itself. It
was clearly within the scope of many of Opposer’s discovery requests, but was not produced
during discovery. Opposer even filed a Motion to Compel, to which Applicant replied, “no
further responsive, non-privileged documents have been located therefore there is nothing to
compel.” (Applicant’s July 15, 2013 Response in Opposition to Motion for an Order to Compel
Discovery, 4).

Applicant’s reply ignores the TTAB Order dated December 9, 2013, which stated when
ruling on the Motion to Compel that “it is understood, therefore, that applicant has no other
documents, other than those already produced to opposer, which could be used to demonstrate
that at the time the subject applications were filed, applicant had a bona fide intent to use the
mark HARD CANDY in commerce with the goods identified in the involved applications.” The
December 9, 2013 TTAB Order contained a footnote stating that “should applicant seek to

introduce other documents to demonstrate its bona fide intent to use the mark HARD CANDY

OPPOSER’S REPLY TO APPLICANT’S TRIAL BRIEF - 8
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which were not previously produced and should have been, opposer’s remedy lies in the filing of
a motion to strike.” Opposer accordingly included a motion to strike Exhibit 13 in § 4.1.2.8 of
its Trial Brief.

As this document was responsive to discovery requests but was not produced during
discovery, was argued not to exist by Applicant when it replied to Opposer’s Motion to Compel,
and was not produced until the morning of the deposition, it should not be a part of the record.

In addition, the document does not contain a Bates number as all previously produced documents
contained. There is also no proof of service for the document, further proof that the document
was not produced as Applicant states. During Falic’s deposition, Falic was unable to establish a
timeline of the document based on direct questioning from Opposer’s counsel. Applicant’s
attempt to introduce this document into evidence is further evidence of the “gamesmanship” the
Board discussed in response to the Motion to Compel. Opposer’s objections should be sustained

and Applicant’s Exhibit No. 13 and any related testimony should be stricken from the record.

4.0 Opposer’s Reply to Applicant’s Statement of Relevant Facts

Applicant argues in its statement of relevant facts, citing the Falic Depo, that the Hard
Candy brand includes iPhone® cases and iPad® cases. This statement directly contradicts any
supposed evidence that Applicant produced during the discovery period in this case. Applicant
did not produce documentation showing the production of any tangible iPhone® or iPad® cases.
In fact, Applicant produced mock-ups of cases and then expressed surprise as to the cost of
producing such items. (Opposer’s Exhibit E.)

Additionally, while referencing the Beanstalk proposal document, Applicant states,
*...Hard Candy, LLC received a licensing representation proposal from the Beanstalk Group to
help Hard Candy develop “various products through a licensing program’ which included
‘handbags and purses.” (Falic Depo. At 15, 16) Opposer argues that any documents related to

the Beanstalk proposal would have been produced during the discovery period as they would
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have been within the scope of the discovery requests. As none were produced, except for the
proposal itself, they were either withheld from Opposer or simply do not exist. Furthermore,
since the documents do not exist and/or have not been produced, testimony about the contents of
such documents is inappropriate under FRE 1002 and reference to such documents should not be

considered by the Board.

5.0 Opposer’s Reply to Applicant’s Argument Section of its Trial Brief

5.1 Applicant Fails to meet the bona fide Intent to use Standard

In Applicant’s Bona Fide Intent to Use Standard section of the argument, Applicant
states, “Therefore, the Lanham Act requires an ITU applicant to have °...a bona fide intention,
under circumstances showing the good faith of such person, to use a trademark in commerce...””
Applicant fails to show the good faith required by the Lanham Act. The extensive number of
applications filed by Applicant that never reach registration are a telling example of the way
Applicant abuses the intent-to-use application process. (Opp. Notice of Reliance.)

Applicant is correct when it states that Opposer has the initial burden of proof that
Applicant lacked a bona fide intent to use the mark on the identified goods. (Boston Red Sox
Baseball Club Ltd. P’ship, 88 US.P.Q. 2d 1581.) Opposer submitted discovery requests seeking
documentary evidence regarding Applicant’s intent to use. Applicant objected to Opposer’s
discovery requests as too broad. However, even if the discovery requests were broad in scope,
Applicant was unable to produce any documents showing a bona fide intent to use. Only one
document Applicant produced was dated before the filing date of the ‘557 Application and that
document did not expressly relate to leather goods. Opposer persisted in trying to obtain
documents that might show Applicant’s intent to use. Applicant’s lack of cooperation with the
discovery process resulted in Opposer filing a motion to compel in an attempt to retrieve
documentation to support Applicant’s assertion that Applicant, in fact, had intent to use the
mark. Finally, after the necessitation of a motion to compel, Applicant admitted that no further
documents existed or would be produced. Despite Applicant’s insistence that no further

documents existed or would be produced, Applicant attempted to insert a new, unproduced

OPPOSER’S REPLY TO APPLICANT’S TRIAL BRIEF - 1¢




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

document into the record during Mr. Falic’s deposition, a further indication of Applicant’s bad
faith and “gamesmanship” as previously noted in this tribunal. (TTAB RULING dated
12/9/2013) Moreover, Opposer’s counsel objected to the insertion of the unproduced document
during Mr. Falic’s deposition. (Falic Depo.; Page 37, lines 12-25 and Page 38, lines 1-10.)
Therefore, Applicant was unable to produce evidence and the burden of proof then shifts back to
Applicant.

5.2  Burden to Prove Intent to use Shifts to Applicant as Applicant has not

Produced Documentarv Evidence of its Intent to use

Applicant argues that, “[i]f opposer meets the initial burden, or if an application does not
present ‘any documentary evidence,” then...burden shifts to the applicant ‘to come forward with
evidence which would adequately explain or outweigh his failure to provide such documentary

¥

evidence.”” (App. Trial brief at 17.) Applicant has failed multiple times to provide evidence o
explain their failure to provide evidence showing bona fide intent to use.

Regarding Applicant’s assertion that, “the only basis for Opposer’s claim that Applicant
did not have the bona fide intent to use the HARD CANDY mark as described in the ‘557
Application is that it ‘appeared’ ‘unreasonable’ that Applicant would pursue leather goods™ is
false. As Opposer indicated in its trial brief, Applicant has established a pattern and practice in
which Applicant files numerous intent to use applications that never proceed to registration
mainly because Applicant allows the three-year extension of time to file a statement of use
period run out. (Opp. Notice of Reliance.) The fact that the three-year period is allowed to run
out is a telling indication that Applicant filed the applications without actually intending to use
the mark in connection with the goods and therefore did not have a bona fide intent to use.

Applicant attempts to rely on testimony to show that Applicant had the intent to use the
mark in connection with the goods listed in the ‘557 Application. However, testimony is not
sufficient on its own. Research In Motion Ltd. v. NBOR Corp., 92 USPQ2d 1926, 1931 (TTARB
2009) As established in the Research in Motion Ltd. Case, “applicant's mere statement that it

intends to use the mark, and its denial that it lacked a bona fide intent, do not establish, in fact,

that it had a bona fide intent to use the mark in commerce when it filed the involved application.”

OPPOSER’S REPLY TO APPLICANT’S TRIAL BRIEF - 11
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({d). Additionally, the Board stated in the Lane Ltd. case, “applicant’s mere statement of
subjective intention, without more, would be insufficient to establish applicant’s bona fide
intention to use the mark in commerce.” Lane Ltd. v. Jackson International Trading Co., 33
USPQ2d 1351, 1355 (TTAB 1994).

Finally, “an excessive number of intent-to-use applications to register marks which
ultimately were not actually used”, can be evidence of a lack of bona fide intent to use on the
part of the Applicant. (/d.) As evidenced in Opposer’s initial brief, Applicant has {iled more
than, “130 federal trademark applications that have subsequently been abandoned either
expressly or for failure to file a statement of use.” (Opp. Trial Brief at page 6, lines 23 -25)

Through Falic’s testimony, Applicant tries to distort the proper timeline, improperly
extend the plain language of the Beanstalk agreement and explain through puffery why the only
document dated before the filing date of the ‘557 Application, the Beanstalk proposal, was
related to leather goods. However, Applicant failed to produce any documentary evidence to
support that the Beanstalk proposal was related to leather goods. Falic’s testimony suggested
that leather goods were discussed with Beanstalk via email, but no emails were produced to
prove this. Any e-mail documentation, or other evidence, should have been produced during the
discovery period, as it would have been within the scope of Opposer’s discovery requests.

Applicant has failed to explain why documentary evidence was not produced. Applicant
attempted to claim the Beanstalk proposal was related but failed to produce documentary
evidence to support that claim. Applicant then argues that documents do not have to be
contemporaneous but Applicant failed to produce documentation related to leather goods until
much later than the filing date of the ‘557 Application. Applicant claims its evidence from the
Falic depo, Exhibits 4-7 and 9-12, show leather goods and/or iPhone® and iPad® cases but the
goods are not necessarily related to leather goods. Additional mockups may show bags but they
could be made from any material. The documents do not state that the material is leather. The
documents mentioned do not show intent to use the mark in connection with the goods. In fact,
in the documents, Applicant’s correspondent is surprised by the cost of manufacturing such

items.
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Case law suggests documents dated within a few months to a year of an application’s
filing date be sufficiently contemporaneous to show an intent to use as of the filing date. Lane
Ltd. v. Jackson Int'l Trading Co., 33 USPQ2d 1351, 1355 (TTAB 1994). However, the majority
of Applicant’s evidence is dated well beyond that period and is dated over 2 years after the filing
date of the ‘557 Application.

Applicant contends that finding licensees and preparing graphic design work shows the
intent to use the mark. However, similar to the above argument, licensees and graphic design
mockups are not necessarily related to leather goods and were all from a date much later than the
filing date of the *557 Application.

3.3  Applicant’s bad faith is apparent throughout these proceedings
Applicant’s trial brief alleges Opposer did not mention Falic’s deposition in Opposer’s

trial brief. (App. Trial brief at 19.) However, upon review of Opposer’s trial brief it is evident
that Opposer references Falic’s deposition repeatedly throughout the brief in pages 6-23 and 26-
28.

Applicant’s Trial Brief attempts to mischaracterize the Board’s opinion by saying that the
“Board has already ruled that evidence related to Applicant’s other applications and marks are
irrelevant to this proceeding.” (App. Trial Brief at 23.) The Board in fact only said that some of
Opposer’s discovery requests were irrelevant, not that the other applications themselves or
Applicant’s actions related to those other applications were irrelevant. (TTAB RULING dated
12/31/2012) The pattern and practice shown by Applicant’s behavior is relevant to this case as
Applicant attempts to improperly block legitimate usage of trademarks. The vast number of
applications that Applicant has filed and never proceeded to registration is evidence of such
behavior. Case law confirms that an applicant’s behavior in other applications, such as filing
numerous intent-to-use applications that never register, is relevant and can be evidence of an
applicant’s lack of bona fide intent to use. Lane Ltd. v. Jackson Int’] Trading Co., 33 USPQ2d
1351, 1358 (TTAB 1994). Moreover, “one of the purposes of the bona fide intent requirement is

to prevent a “single business or individual from attempting to monopolize a vast number of
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potential marks on the basis of a mere statement of intent to use the marks in the future.” Senate

Judiciary Committee Report on S. 1883, S. Rep. No. 100-315, p. 6 (Sept. 15, 1988).

Applicant has demonstrated a long-standing pattern and practice of filing trademark
applications lacking the requisite bona fide intent to use the mark in commerce, and has stifled
Opposer’s ability to operate freely in the marketplace. Here, Applicant’s failure to provide any
adequate documentation of its bona fide intent at the time of filing the ‘557 aﬁplication, and then
also failing to explain why it cannot provide this evidence is proof of Applicant’s lack of bona
fide intent in this case. Therefore, Opposer has demonstrated sufficient grounds for the Board to
sustain the opposiﬁon and refuse registration to Application Serial No. 77/700557 1o register the
HARD CANDY mark.

Dated this 29th day of July, 2014,

/s/ Stuart J. West

Stuart J. West SBN 202041
Attorney for Opposer
West & Associates, A PC
2815 Mitchell Drive #209
Walnut Creek, CA 94598

Certificate of Service
IT IS HEREBY CERTIFIED that a true and correct copy of the foregoing was served on this 29t

day of July, 2014, by First Class Mail, proper postage upor:

Coffey Burlington

c/o Gabriel Groisman

2601 South Bayshore Drive
Penthouse

Miami F1, 33133

Dawn Callender
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