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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In Re: Application Serial No. 77700557
HardCandy Cases, LLC., For the Mark: Hard Candy
Published in the fiicial Gazette: 02/16/09
Opposer,
V. OppositionN0.91195328
Hard Candy, LLC,

Applicant
/

RESPONSE IN OPPOSITION TO MOTION FOR ORDER TO COMPEL DISCOVERY

Applicant, HARD CANDY, LLC (“Hard Candy”) by and through undersigned counsel,
hereby responds in opposition to Opposer’s Motion for Order to Compel Discovery.

Hard Candy and its predecessors have lseimg HARD CANDY branded products in
commerce, including cosmetics, fragrances, siane and other products since 1995. Hard
Candy currently owns U.S. trademark registration nos. 3,696,602, 1,987,262, 2,150,397,
2,666,792, 2,666,793, 2,343,732, 2,552,029, 2,567,186, and 2,362,340, all of which use the mark
HARD CANDY, or some variatioor abbreviation thereof.

On March 27, 2009, Hard Candy filed a Sectiob),l{ntent to use application with the
US Patent and Trademark Office (“USPT@3) the mark HARD CANDY under international
class 009 consumer electronics, Serial no. 77/917,24he time of the application at issue,
Hard Candy had, and continues to have, a bonaifigat to expand its brand into various
additional markets, including consumer electesniThe application ipart of a now ongoing

effort to use the HARD CANDY maria Class 009 in commerce, dsscribed in & application.
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Opposer filed a “shot-in-the-dark” Notice @fpposition baldly alleging that Hard Candy
did not have a bona fide intent to use the HARBNDY mark at the time it filed the application
at issue. Instead of servingsdovery related to the only issue in the case: whether Hard Candy
had the bona fide intent to use the HARD CANDrk in international class 009 consumer
electronics, Opposer instead engaged in aagegus “fishing expedition” in hopes to uncover
something, anything, upon which to base its oppositiona clear effort to harass Applicant,

Opposer served 175 Requests for Production, the vast majority of which ask for documents

related to every other trademanpdication Applicant hasver filed. As detailed in Applicant’s
responses and objections, thesgpuests are unduly burdensome, rwead, irrelevant, unrelated
to this Opposition, and not likely to lead to theadivery of admissible evidee. It is clear that
the purpose of this Requesttes harass Applicant, to seek confidential commercial information
about a competitor, and is simply mmpermissible fishing expedition.

Similarly, the interrogatees posed by Opposer seek confidential commercial information
regarding all of Applicant’s bursess, and not even limited to the application being opposed. The
interrogatories preserteare overbroad and seeks irrelevamfiormation, unrelated to this
Opposition, and not likely to lead to the discgvef admissible evidence. Opposer’s motion to
compel should be denied.

Additionally, Opposer’s motion to compel shduide denied as Opposer’s counsel did not
make a good faith effort to meet and confer ptifiling the underlying motion. As detailed in
Opposer's Memorandum of Points and AuthoritiesSupport of its Mton, Mr. West sent a
meet and confer letter, asking the undersigned to respond by December 27, 2011. The
undersigned was on a pre-planned family vacation to Israel. On December 24, 2011, from Israel,
the undersigned advised Mr. West via email thatwas out of the cotny and unavailable to
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have a meaningful meet and confer until hesurn the first week of January. This was
apparently not acceptablto Mr. West as he immediately filed a motion to compel, without
participating in a meet and canfconference, as is required.

For the reasons set forth herein, and asilddtan Applicant’s responses and objections

to Applicant’s 180 discovery requests, Oppos#ttttion for Order to Compel Discovery should

be denied.

Respectfully submitted,

COFFEY BURLINGTON

Counsel for Hard Candy, LLC
2699SouthBayshoreDrive, Penthouse
Miami,Florida 33133

Tel.No. 305-858-2900

FaxNo. 305-858-5261

By: /s/ GabrielGroisman
Gabriel Groisman
FloridaBar No. 25644
ggroisman@coffeyburlington.com

CERTIFICATE OF SERVICE

IT IS HEREBY CERTIFIED that a true and correct copy of the foregoing was served on
this 18th day of January, 2012, by United Statedl and, as a courtesy, via email upon:

Stuart J. West, P.E.

West & Associates, PC
3rd Floor

1255 Treat Blvd

Walnut Creek CA 94597
Tel.: 925-465-4603
swest@westpatentlaw.com

/s/ Gabriel Groisman
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