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BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
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HEINZ COMPANY, and Opposition No. 91196358
Opposers, U.S. Trademark Application 77/864,305
For the Mark SMART BALANCE
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U.S. Trademark Application 77/864,268
GFA BRANDS, INC., For the Mark SMART BALANCE

Applicant.

APPLICANT'SNOTICE OF FILING OF
CERTIFIED TESTIMONY DEPOSITION TRANSCRIPT AND EXHIBITS
OF WILLIAM E. HOOPER

Pursuant to 37 C.F.R. § 2.125(c) and Rule 703.01(k) of the Trademark Trial and Appeal
Board Manual of Procedure (“TBMP”), Applicant GFA Brands, Inc. hereby files with the Board,
and notifies Opposers of the filing of, the certified testimony deposition transcript and
accompanying exhibits of William E. Hooper, whose testimony deposition was taken on April
12, 2013.

Pursuant to 37 C.F.R. 88 2.125(e), 2.126(c), TBMP 703.01(p), and the Stipul ated
Protective Order, approved by the Board on July 26, 2011, the following testimony deposition
transcript pages and exhibits have been designated as “ Confidential—Attorneys Eyes Only” and
are being filed with the Board under seal, under separate cover:

Pages 23, 27, 29, 31-36, 41-44, 47, 63-65, 67-81, and Exhibit Nos. 11, 13, 17, 18, 51-53.
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/s Johanna M. Wilbert
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The undersigned certifies that a copy of the foregoing was sent by First Class U.S. Mail,
postage prepaid, with a courtesy copy viae-mail, on this 13th day of September, 2013, to

Counsel for the Opposers:

Timothy P. Fraelich
AngelaR. Gott
JONES DAY
North Point
901 Lakeside Avenue
Cleveland, Ohio 44114-1190
tfraelich@jonesday.com
agott@jonesday.com

Kevin C. Meacham
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IN THE UNI TED STATES PATENT AND
TRADEMARK OFFI CE
BEFORE THE TRADEMARK TRI AL AND APPEAL BOARD

PROVARK BRANDS, | NC., and H J. HEI NZ COVPANY,

Opposers,

VS. Qpposition No. 91194974

GFA BRANDS, | NC.,
Appl i cant .

Deposition of
WLLI AM E. HOOPER
THE FOLLOW NG PAGES (23 AND 28-48) HAVE BEEN DEEMED
CONFI DENTI AL & FOR ATTORNEYS' EYES ONLY
April 12, 2013
9:18 a.m
Taken at:
Hedqui st & Associ ates Reporters, |Inc.
345 E. Forsyth Street
Jacksonville, Florida 32202

Teresa S. DeCi anci o, RDR, CRR, CCP, CBC, FPR and

Notary Public in and for the State of Florida at Large
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APPEARANCES:
On behal f of Qpposers:
Jones Day, by
TI MOTHY P. FRAELI CH, ESQ
Nor t h Poi nt
901 Lakesi de Avenue
Cl evel and, OH 44114-1190
(216) 586-3939
tfraeli ch@onesday. com
On behalf of the Applicant:
Quarl es & Brady LLP, by
JOHANNA M W LBERT, ESQ
411 East W sconsin Avenue, Suite 2350
M | waukee, W sconsin 53202
(414) 277-5495
jw | bert @uarl es. com
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APPEARANCES. . . . . . . 2

INDEX OF EXHIBITS. . ... ... 4

EXAM NATI ON OF WLLI AM E. HOOPER:

By Ms. Wilbert.... ... ... .. . . . 7
By M. Fraelich...... ... ... . .. . . . . .. . 49
By Ms. Wilbert.... ... ... .. . .. 79
REPORTER S CERTIFICATE. . .. ... ... .. i 84

EXH BI T CUSTODY
ORI G NAL EXHI BI TS WERE ATTACHED TO ORI G NAL TRANSCRI PT;
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| NDEX OF EXHI BI TS
NUMBER DESCRI PTI ON MARKED
Hooper Trademark Registration Ofice ... 12
docurment, U.S. Seri al
No. 75977525, referencing use
of Smart Bal ance mark on butter
substitute, cheese, etc.
Hooper Phot ogr aphs of Smart Bal ance .. .. 14
Buttery Spread and Onrega oil
products and | abel s (15 pages)
Hooper Trademark Registration Ofice ... 15
docurment, U.S. Seri al
No. 75127811, referencing use
of Smart Bal ance mark on
mayonnai se
Hooper Phot ogr aphs of Smart Bal ance . ... 16
Orega Pl us mayonnai se and
| abel s (5 pages)
Hooper Trademark Registration Ofice ... 16
docunent, U.S. Seri al
No. 76252358, referencing use
of Smart Bal ance mark on
popcorn
Hooper Phot ogr aphs of Smart Bal ance . ... 17
popcorn products and | abel s
(7 pages)
Hooper Trademark Registration Ofice ... 18
docunent, U.S. Seri al
No. 77512724, referencing use
of Smart Bal ance nmark on peanut
butter
Hooper Phot ogr aphs of Smart Bal ance . ... 19
peanut butter products and
| abel s (6 pages)
Hooper Trademark Registration Ofice ... 19
docunent, U.S. Seri al
No. 77980204, referencing use
of Smart Bal ance mark on m |k
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NUMBER

Hooper

Hooper

Hooper

Hooper

Hooper

Hooper

Hooper

Hooper

Hooper

No.

| NDEX OF EXHI BI TS ( CONTI NUED)
DESCRI PTI ON

10 Phot ographs of Smart Bal ance . ...
m | k products and | abel s

(8 pages)

11 Smart Bal ance gross sales .......
figures, Bates Nunbers
GFASB022353- 354, marked "Highly
Confidential"

12 Print ad for Smart Bal ance ......
Onrega Buttery Spread

13 Total nedia spend figures, 2007 .
t hrough 2011, nmarked
"Confidential - Attorneys' Eyes
Only" (2 pages)

14 Free standing insert pertaining .
to entire line of Smart Bal ance
products (2 pages)

15 Free standing insert pertaining .
to Smart Bal ance m | k products

(1 page)

16 Free standing insert pertaining .
to Smart Bal ance nmi |l k and
spread products (2 pages)

17 "Smart Bal ance Tracking .........
Research Wave 7," dated
12/ 13/ 10, marked
“Confidential - Attorneys' Eyes
Only™

18 "Smart Bal ance RD Survey ........
Results," dated 6/20/09, marked
"Confidential - Attorneys' Eyes
Onl y"

MARKED
20

23

25

32

32

32

38

44
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NUMBER
Opposers'

Opposers'

Opposers'

Opposers'

Opposers'

Opposers'

| NDEX OF EXHI BI TS ( CONTI NUED)

No. 48

No. 49

No. 50

No. 51

No. 52

No. 53

DESCRI PTI ON
Search results from Tradenmark .
El ectroni c Search System
relating to pending
application to use Snart
Bal ance mark for frozen
appeti zers and frozen
entrees(2 pages)

Retail er pronotional ad from...
Shaw s, Bates Nunber GFA021855

Retail er pronotional ad from...
G ant Eagl e, Bates
Number GFA023565

E-mai|l dated 3/30/10 from......
Roxann Goertz to Duane
Prinmbzich with attached

Proj ect BestLife Landscape

Omi bus Frozen Meal s and Meal
Repl acenents Full Report dated
3/ 29/ 09

E-mai | s exchanged between ......
Duane Prinozich and Bil

Venner (Bates Nunmber

GFA028226) and e-mail from
Duane Prinozich to Bill

At chi nson (Bates Nunmber
GFA028227)

"Brand Extension Program?"™ .....
dated 2/ 3/10, Bates Nunbers
GFA014829 t hrough GFA014987

MARKED
49

52

54

60

66

69
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STI PULATI ON
It was stipul ated and agreed by and between
counsel for the respective parties, and the w tness,
that the reading and signing of the deposition by the
Wi t ness was not wai ved.
WLLI AM E. HOOPER,
acknow edged havi ng been duly sworn to tell the truth
and testified upon his oath as foll ows:
THE WTNESS: | do.
DI RECT EXAM NATI ON
BY M5. W LBERT:
Q Coul d you pl ease state your nanme for the
record?

A Wl liamE Hooper, H o0-0-p-e-r.

Q Are you currently enpl oyed?

A Yes.

Q Where are you enpl oyed?

A GFA Br ands.

Q How | ong have you been enpl oyed by GFA Brands?
A Si nce May of 'O07.

Q What is your title at GFA Brands?

A " m senior advisor to the marketing groups and

a nmenber of the board of directors.

Q Can you generally describe your

g \
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responsibilities as senior advisor to the nmarketing
groups?

A Yes. | provide marketing, adverti sing,
oversi ght counsel to the various marketing teans, and in
particul ar have nore direct responsibility for the
devel opnent of the advertising prograns and the
managenent of the primary adverti sing agency.

Q Have your responsibilities changed since you
j oi ned the conpany?

A No.

Q Before working with GFA Brands, did you have
any experience in the advertising industry?

A |'ve been in the advertising business for north
of 50 years and have been both on the adverti sing
agency/ managenent sides, the |ongest period of tinme with
W B. Doner, where | was president the |ast ten years.
And at that tinme they were the | argest i ndependent
advertising agency. |'ve also had a consulting conpany
primarily engaged in advertising consulting.

Q Who are sone of the clients that you worked
wi th when you had your consulting conpany?

A For the consulting conmpany? ConAgra,

Tr opi cana, Nabi sco, Florida Departnent of G trus, Mead
Johnson, Wiite Wave Foods, Cel estial Seasonings.

Q Can you give us an exanple of sone of the work

g \
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that you did for those clients? For exanple, can you
descri be what you did for ConAgra?

A For ConAgra | worked very closely with the
mar keti ng team who devel oped and marketed the Heal t hy
Choi ce brand, worked with themfrominception. And we

started wwth that brand through its devel opment, over

four years, when it grew fromstartup to a billion in
sal es; nmaybe the -- maybe the biggest -- maybe the
best -- certainly inits time the best -- the nost

significant new product introduction.

Q Are you famliar with the corporate history of
GFA Brands?
A Yes.

Q Could you tell ne a little bit about the
conpany?

A The conpany was founded by Bob Harris 16 years
ago, approximtely. And Bob started the business by
devel oping the Snmart Bal ance Buttery Spread product,
which was a butter substitute, margarine -- not
technically a margarine, but a butter substitute;
devel oped that into a nunber of other categories under
that brand; sold the conpany to a -- our conpany, who
was an acqui sitions conpany forned in '05, Boulder
Specialty Brands, for the purpose of acquisition. W

bought Smart Bal ance in '07, May of '07, from Bob.

g \
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Q Wher e does Smart Bal ance have offices today?
Wel |, GFA Brands. \Where does GFA Brands have offices
t oday?

A Principal offices are Paramus, New Jersey, and
Boul der, Col or ado.

Q Are you famliar with the products that GFA
Brands sells in the United States?

A Yes.

Q Can you describe for ne sone of the products
that GFA Brands sells?

A Smart Bal ance Buttery Spread, which has a

nunber of size and formula variations -- |ight, flax,
whi pped, et cetera -- Smart Bal ance m | k, peanut butter,
cooki ng oil, popcorn, sone snacks. They're the primry
ones.

Q O her than the Smart Bal ance --

A Mayonnai se. There's mayonnai se, yes.

Q G her than the Snmart Bal ance trademark, does
GFA Brands own any ot her trademarks?

A Yes. GFA acquired Qutino, which is a
gluten-free primarily snack-based conpany, year before
| ast, and then | ast year acquired Udi, which is a
gl uten-free baki ng conpany.

We al so have an Earth Bal ance brand, which is a

brand for the natural channels, and we own the BestlLife

g \
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trademark, which is a weight nanagenent program and
online health program

Q Are your responsibilities as senior advisor to
the marketing group different with respect to the
different tradenmarks that the conpany owns?

A To sone degree, yes. Those products that are
sold primarily through the natural food channel, Wole
Foods, Trader Joe's, et cetera, are typically less
involved in mass nedia, traditional nedia adverti sing,
much nore involved in digital, social nedia, et cetera.
So they are less involved in TV, print, et cetera.

Q Now, you've already nentioned sone of the
products, so is it true that you are famliar with the
products that GFA Brands sells in connection with the
Smart Bal ance trademar k?

A Yes.

Q When were products bearing the Smart Bal ance
trademark first introduced to the market?

A | believe in '96.

Q And what product would that have been?

A That woul d have been the buttery spread.

Q And GFA's offered other products since 1996,

correct?
A Yes.
Q Are you famliar with the different tradenark
7\
Y
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registrations that GFA Brands has for its various
pr oduct s?
A Yes.
(Hooper Exhibit Nunmber 1 was marked for
i dentification.)
BY M5. W LBERT:
Q | just handed you what the court reporter has

mar ked as Hooper Exhibit 1.

A Uh- huh.

Q Coul d you take a few mnutes to | ook at the
docunent ?

A Yes.

Q Coul d you descri be what Exhibit 1 is?

A Thi s appears to be a docunent fromthe
Trademark Registration Ofice referencing the mark for
Smart Bal ance in butter substitute, cheese, margari ne,
shorteni ng, et cetera.

Q Wien was the Smart Bal ance trademark first used
on the products listed in this trademark regi stration?

A Cct ober 1996.

Q Does GFA use the Smart Bal ance trademark on
butter substitutes today?

A Yes.

Q Since 1996 when GFA first used the Smart

Bal ance nark on butter substitutes, has GFA Brands

g \
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continued to use the mark on butter substitutes?

A Yes.

Q Si nce 1996 when Smart Bal ance was first used on
butter substitutes, are you aware of any confusion
bet ween products offered under the Smart Bal ance mark
and products offered under the Smart Ones mark?

A No.

Q The trademark registration in Exhibit 1 also
references oils.

A Yes.

Q Has GFA historically used the Snart Bal ance
mark in connection with the sale of cooking oil?

A Yes.

Q Does GFA use the Smart Bal ance nark in
connection with cooking oils today?

A Yes. Yes, we market cooking oils.

Q Si nce GFA Brands has been using the Snmart
Bal ance mark on cooking oils, are you aware of any
conf usi on between products narketed under the Snart
Bal ance trademark for cooking oils and any of the Smart
Ones products?

A No.

Q Are you famliar with the products sold under
the Smart Ones trademark?

A Yes.

g \
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Q Are you famliar wth the packagi ng that GFA
uses on butter substitutes and oil products?
A Yes.
(Hooper Exhibit Nunber 2 was marked for
i dentification.)

BY Ms. W LBERT:

Q ' m handi ng you what's been marked as Hooper
Exhi bit 2.

A Uh- huh.

Q Coul d you please take a few m nutes to page

t hrough Exhibit 2 and |l et nme know when you' ve conpl et ed

t hat ?
A Ckay.
Q How woul d you descri be the docunents that nake

up Exhibit 27

A These are phot ographs of packagi ng for a nunber
of Smart Bal ance products: |ight spread; | think the
original spread's in there; oil; our stick product,

which is a 50/50 butter/ Smart Bal ance spread stick. |
think those are the main ones that are in here.

Q Are the pictures and product |abels in
Exhi bit 2 an accurate reflection of how GFA Brands has
used the Smart Bal ance mark on butter substitutes and
oi | ?

A Yes. Yes. The | ogotype, bl ock up, the

g \
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background, the sunburst | ogotype design, et cetera,
yes; col ors.
(Hooper Exhibit Nunber 3 was marked for
i dentification.)
BY MS. W LBERT:

Q |'ve handed you what's been marked as Hooper
Exhibit 3. Could you take a few mnutes and then tell
me what Exhibit 3 is?

A Yeah. This is also a trademark docunent from
the Ofice of Trademark Regi strations for -- this one
happens to be for nmayonnai se.

Q And what's the trademark that's connected with
mayonnai se?

A The Smart Bal ance.

Q When was Smart Bal ance first used on
mayonnai se?

A February ' 99.

Q Does GFA Brands use the Snmart Bal ance trademark
I n connection wth mayonnai se today?

A Yes. Yes, we nmar ket mayonnai se.

Q Si nce 1999 when GFA first began using the Snart
Bal ance trademark in connection with the sale of
mayonnai se, has it continued to use the trademark in
connection wth nmayonnai se sal es?

A Yes.

g \
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Q Are you aware of any instances of confusion
bet ween products offered under the Smart Bal ance mark
for mayonnai se and products offered under any of the
Smart Ones trademar ks?

A No.

Q Are you famliar wth the packagi ng that GFA
has historically used on mayonnai se products?

A Yes.

(Hooper Exhibit Nunber 4 was marked for
i dentification.)
BY MS. W LBERT:

Q |'ve just handed you a group of docunents that
has been marked as Hooper Exhibit 4. Wuld you take a
few m nutes to page through the exhibit.

A (Nods head.)

Q What is Exhibit 4?

A These are photographs of the Ormega nayonnai se
product and representations of the |abel for that
pr oduct .

Q Are the pictures and | abels included in
Exhi bit 4 an accurate reflection of how GFA Brands has
historically used the Smart Bal ance mark on mayonnai se?

A Yes.

(Hooper Exhi bit Nunmber 5 was marked for

identification.)
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BY M5. W LBERT:

Q |'ve just handed you what's been marked as
Hooper Exhibit 5. Could you please take a few m nutes
to review the exhibit and then tell nme what Exhibit 5
i s?

A Exhibit 5 is a docunent fromthe Trademark
Registration Ofice referencing the Smart Bal ance nmark
for popcorn.

Q And when did GFA Brands first start using the
Smart Bal ance mark in connection with popcorn?

A Sept enber 2002.

Q Is the Smart Bal ance mark currently being used
I n connection wth popcorn?

A Yes.

Q Are you generally famliar with the packagi ng
that GFA has used on its popcorn products?

A Yes.

(Hooper Exhi bit Nunmber 6 was marked for
identification.)
BY M5. W LBERT:

Q ' ve handed you what's been marked as Hooper
Exhi bit 6. Could you please take a few m nutes to page
through the exhibit and then tell me what it is?

A Phot ogr aphs of three of the different popcorn

pr oduct packages and representations of the |abels for
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t hose products.

Q Does Exhibit 6 accurately depict sonme exanpl es
of how the Smart Bal ance trademark was used in conmerce
i n connection with popcorn?

A Yeah.

Q Since Septenber of 2002 when the Smart Bal ance
mark was first used on popcorn, are you aware of any
I nstances of confusion between the Smart Bal ance mark on
popcorn and the Smart Ones tradenark?

A No.

(Hooper Exhibit Nunber 7 was marked for
identification.)

BY M5. W LBERT:

Q ' m handi ng you what's been marked as Hooper
Exhi bit 7.

A Uh- huh.

Q Can you take a few mnutes and tell nme what

Exhibit 7 is?

A Al so a docunent fromthe Trademark Registration
Ofice. This is dealing with the registration for
peanut butter.

Q Has GFA Brands used the Smart Bal ance mark to
sell peanut butter?

A Yes.

Q Are you aware of any instances of confusion
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bet ween GFA's use of the Smart Bal ance mark on peanut

butter and Heinz's use of the Snart Ones mark on frozen

f oods?
A No.
Q Are you famliar with some of the product

packagi ng and | abels for the peanut butter products sold
under the Smart Bal ance trademark?

A Yes.

(Hooper Exhibit Nunber 8 was marked for
i dentification.)
BY MS. W LBERT:

Q I ' m handi ng you what's been marked as
Exhibit 8. Could you please take a few m nutes and | ook
t hrough Exhibit 8 and then tell ne what it is?

A Phot ogr aphs of packagi ng for peanut butter,
chunky and -- | believe it's the chunky -- and their
pack- -- and | abels for creany and chunky.

Q Does Exhibit 8 accurately reflect the packagi ng
and | abel s that GFA Brands has historically used on
peanut butter bearing the Smart Bal ance mark?

A Yes.

(Hooper Exhibit Nunmber 9 was marked for
i dentification.)
BY M5. W LBERT:
Q ' m handi ng you what's been mar ked Hooper
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Exhibit 9. Could you please take a few m nutes to | ook
at the docunent and tell ne what it is?

A It is also a docunent fromthe Trademark
Regi stration O fice, this one being for Smart Bal ance
m | k.

Q And has GFA used the Smart Bal ance nmark to sell
m | k products?

A Yes.

Q Are you generally famliar with the packagi ng
that GFA has used on its m |k products?

A Yes.

(Hooper Exhibit Number 10 was mar ked for
identification.)
BY M5. W LBERT:

Q ' ve just handed you what's been marked as
Hooper Exhibit 10. Wuld you please take a few m nutes
to |l ook at the docunents and tell nme what they are.

A Packagi ng and | abels for three of the Snart
Bal ance ml k varieties, fat free, Heart Ri ght fat free
and 1 percent.

Q Are the pictures and |l abels in Exhibit 10 an
accurate reflection of how GFA Brands has historically
used the Smart Bal ance mark on m | k products?

A Yes.

Q Are you aware of any instances of confusion
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bet ween GFA's use of the Smart Bal ance trademark on m | k
products and any of the products offered under the Snart
Ones trademar k?

A No.

Q Has GFA Brands used the Smart Bal ance trademark
on any products that we've not discussed?

A Yes.

Q And those products that we've not discussed,
are you aware of any instances of confusion between any
of GFA's uses of the Smart Bal ance mark and any product
of fered under the Smart Ones trademar k?

A No.

Q Are you famliar with the stores at which
products bearing the Snmart Bal ance tradenmarks are sol d?

A Yes.

Q Can you generally describe for ne the types of
stores in which products bearing the Smart Bal ance
trademark are sol d?

A Yes. Snart Bal ance products are sold
nationally through the three major classes of trade,
whi ch woul d be conventional grocery stores; nmss
nmerchants, Walnmart, Target, et cetera; and club stores,
Costco, Sanis

Q Can you el aborate? Can you give ne nore

exanpl es of sone of the grocery stores in which products
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bearing the Snmart Bal ance trademark are sol d?

A Yes. Snart Bal ance Buttery Spread is in
97 percent ACV, all commodity volune, which neans it's
sold through 97 percent of all the stores that sel
groceries. So that would be Kroger and Safeway and
Publ i x and Ahol d and Wakefern and SuperValu and Fred
Meyer, H-E-B, et cetera, et cetera.

Q I n your position as senior advisor to the
mar keti ng group, are you generally famliar with the
sal es vol unes of products bearing the Smart Bal ance
mar k?

A Yes.

M5. WLBERT: |1'd like to reflect on the record
that we'd |ike the next part of this transcript to
be desi gnated attorneys' eyes only.

THE FOLLOW NG PAGE 23 HAS BEEN DEEMED

CONFI DENTI AL AND FOR ATTORNEYS' EYES ONLY
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(Hooper Exhibit Number 11 was mar ked for
identification.)

BY MS. W LBERT:

Q ' m handi ng you what's been marked as Hooper
Exhi bit 11.
A Uh- huh.

Q Does Exhibit 11 accurately reflect the gross
sales figures as you understand themto be?
A Yes.
Q And what were the gross sales figures for al
products bearing the Smart Bal ance trademark in 20107
A
Q And what were the total gross sales for
products bearing the Smart Bal ance trademark in 20117
A
Q And what were the total gross sales for
products bearing the Smart Bal ance trademark in 20127
A
Q Does Exhibit 11 accurately list sone of the
stores in which Snmart Bal ance products are sol d?
A Yes, in order.
M5. WLBERT: Can we go off the record for a
nmonent ?
(O f-the-record di scussion; THE END OF
CONFI DENTI AL AND ATTORNEYS' EYES ONLY PORTI ON.)
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BY M5. W LBERT:

Q We've talked in detail about the grocery stores
i n which products bearing the Smart Bal ance trademark
are offered. Can you el aborate on the types of nmss
mar ket stores in which products bearing the Smart
Bal ance mark are sol d?

A Well, two nmajor outlets in mass are Wal mart and
Target. One could say Fred Meyer. Sone stores of Fred
Meyer are consi dered mass nerchants as wel | .

MR. FRAELICH  Hang on just a second. |Is this
portion of the record confidential or not
confidential ?

M5. WLBERT: | guess that question can be not
confidential, but we're going to go back into
confidential stuff.

MR. FRAELICH  Ckay. That's fine.

M5. WLBERT: So maybe | can clarify, if we
need, at a future point.

MR. FRAELICH  Ckay. | just wanted to make
sure that the rest of the deposition wasn't going to
be desi gnated as confidenti al .

M5. WLBERT: Right. I'mgoing to -- we'll go
off record for a nonent.

(OFf-the-record di scussion.)

M5. W LBERT: Back on.

g \
\ N |
WWW.GRAMANNREPORTING.COM * 414.272.7878 GRAMANN
Innovation - Expertise - Integrity REPORTING




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Deposition of William E. Hooper - April 12, 2013 25
CONTAINS CONFIDENTIAL PORTIONS

BY M5. W LBERT:

Q What are sone exanples of the club stores in
whi ch products bearing the Smart Bal ance nmark are sol d?

A Costco, Sanis, BJ. They're the primry ones.

Q What is the brand positioning that GFA Brands
is trying to conmuni cate by using the Smart Bal ance
trademar k?

A The Smart Bal ance trademark is positioned to
comruni cate a -- the bal ance, the appropriate, right
bal ance of great taste and good health, with primry
enphasi s on heart health.

Q What does GFA Brands do to conmmuni cate that

nessage?
A That nessaging is integral to all of its
advertising nessages. It's also promnent in al

packagi ng, in store displays, et cetera.
(Hooper Exhibit Nunmber 12 was marked for
identification.)

BY M5. W LBERT:

Q ' m handi ng you what's been marked as Hooper
Exhi bit 12.
A Yes.

Q What is Exhibit 127
A This is a print ad for the Orega spread

pr oduct .
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Q And how does GFA Brands conmmuni cate the nessage
you were just describing in an ad such as Exhibit 127

A In this particular ad we are using the consuner
awar eness that onegas are a new -- relatively new and
positive contributor to overall health and particularly
heart health, and our spread is -- has not only ALA
onmega but al so EPA and DHA, which is a differentiator in
t he category. Mbst spreads do not have DHA and EPA.

Q What nmet hods does GFA use to market products
bearing the Smart Bal ance trademark?

A We use all forns of mass nedia, primarily
national television as the primary nedium W al so use
nati onal magazines as well as digital nedia, which would
be search, digital online display, social nedia,
Facebook, et cetera.

We al so use consuner pronotional vehicles,
freestanding inserts that carry coupons, in-store
prograns, Catalina Marketing, News Anerica Shelftalk,
et cetera.

Q What type of nedia would Exhibit 12 appear in?

A Thi s was a nmagazi ne, national magazi ne.

Q What sorts of national nmagazines would this
sort of ad appear in?

A Cooki ng Light, Prevention, conceivably Wnman's

Day, Good Housekeepi ng, Better Hones and Gardens;
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t hose books that are -- that are directed to primarily
femal e readershi p and cooking applications, as well as
heal th, 1ike Prevention.

Q You nentioned tel evision. What types of TV
shows does Smart Bal ance insert its comercials into?

A Smart Bal ance buys bot h cabl e and nati onal
br oadcast, and we buy it across a w de range of day
parts, heavily oriented to prinme, which would be the
vi ewi ng between 7:00 and 10: 00.

Q Who does GFA Brands consider to be the target
custonmer for Smart Bal ance products?

A I
...
I

THE FOLLOW NG PAGES (28-49) HAVE BEEN DEEMED

CONFI DENTI AL AND FOR ATTORNEYS' EYES ONLY
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(Hooper Exhibit Number 13 was mar ked for
identification.)

BY MS. W LBERT:

Q ' m handi ng you what's been marked as
Exhi bit 13.
A Yeah.

Q VWhat is Exhibit 13?

A Exhibit 13 is a docunent that sunmarizes nedia
wei ght purchased during '07 through -- '10? '11
Q Is this informati on as shown on Exhibit 13 the

type of information that GFA regularly maintains in the
ordi nary course of business?

A Yes. Yes.

Q And in your position as senior advisor to the
mar keti ng group, do you regularly review statistics such
as those shown on Exhibit 137

A Yes.

Q And are you generally famliar wth statistics
such as those shown on Exhibit 13?

A Yes. These are typical neasures of delivery,
medi a delivery.

Q And do you generally rely on information such
as Exhibit 13 in making deci si ons?

A Yes.

Q What decisions are influenced by the
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i nformati on contained in Exhibit 137

A These are nmeasures of not only our
expendi tures, but they're neasures of delivery of the
audi ence, so they're telling us where are our |evels of
effective reach, frequency; what are the neasures of our
audi ence delivery, which is gross rating point. W can
use that to determ ne our cost effectiveness agai nst
these netrics, and we can also use it to neasure our
spend and del i very agai nst our conpetitors', for whom we
can get much of this infornmation

Q I n your experience, are the statistics in
Exhi bit 13 accurate?

A Yes. To the degree that A.C. Nielsen is

accurate, they're accurate.

Q I

A I
I

Q And what type of nedia is included in the spend
figures shown in Exhibit 13?

A For which year?

Q For all the years. |Is Exhibit 13 show ng

what - -
A Yeah.
-- what --
A Yeah.
7~
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Q What type of nedia is it capturing?

A Yes. |It's showing the -- show ng the nati onal
nmedi a, national television, print. There was al so
earlier on nore | ocal market advertising, sone radio and
sone | ocal market advertising, but showi ng all of those
medi a venues.

Q In Exhibit 13 there's a colum that's titled
"Reach %" What is that colum in reference to?

A Reach is a neasure of households in the
uni ver se who have been exposed to the advertising at
| east once.

Q And where do those statistics cone fronf

A It cones fromA. C. N elsen.

Q And there's a colum in Exhibit 13 that's
titled "Reach 3+% " What is that in reference to?

A That is a neasure of those househol ds or
vi ewers who have been exposed to the commercial a
m nimumof three tines in a given tine franme, typically
four weeks.

Q There's a colum that's titled "Frequency” in
Exhibit 13. Wat is "Frequency" in reference to?

A "Frequency" is the nunmber of tines that you
have seen or been exposed to the nessage.

Q There's a colum titled "I MPS. ™

A That' s i npressions.

g \
\ N |
WWW.GRAMANNREPORTING.COM * 414.272.7878 GRAMANN
Innovation - Expertise - Integrity REPORTING




© 00 ~N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N B O © 0O N O O A W N B O
||‘|),‘)

N
(6

Deposition of William E. Hooper - April 12, 2013 31
CONTAINS CONFIDENTIAL PORTIONS

Q What does that nean?

A It's essentially a circulation neasurenent. It
is the nunber of people represented by the reach nunber.

Q What does the columm "GRPs" nean?

A GRPs are gross rating points. A rating point
iIs a neasure of 1 percent of the househol ds who have
been exposed to the neasurenent. G oss rating point is

t he cunul ative nunber of those points.

Q

Q NN

A I —
B

Q |

A I

Q [ ——
I

A I

Q |
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O>IO>

>

BY MS. W LBERT:

Q ' ve just handed you what have been nmarked as
Exhi bits 14, 15 and 16.

A Uh- huh.
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Q What are Exhibits 14, 15 and 167

A These are three different FSIs, which stands
for freestanding insert. These are print advertisenents
that are placed in the -- typically Sunday paper in the
section that carries consuner couponing, primarily.

The first one is a two-page spread designed to
communi cate the entire |ine of products, including and
w th couponing for several of them

The second one is specific to the mlKk
products, two of the m |k products.

And the third one is a conbination single page

for mlk and spread together.
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-
A I
Q I
A IR

||O

O » O >

Q You nentioned that GFA Brands adverti ses
through digital nmeans. Could you tell nme a little bit
nore about the digital efforts that GFA Brands uses to
mar ket the Smart Bal ance product?

A Yes. First is search. Search is Google, Bing.
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These are people who go to search engi nes | ooking for
specific information. You purchase in essentially an
auction mar ket your position when people -- you go to a
Googl e page and you see an ad, you see listings at the

top. You buy those.

Q Is that sonetinmes referred to as AdWrds?

A As what ?

Q Googl e AdWor ds.

A Yeah, yeah, yeah. So you purchase the terns

and you bid for those terns.

Q O her than using AdWrds, does GFA Brands do
anything el se --

A Yes.

Q -- digitally to nmarket the Smart Bal ance
trademar k?

A Yes. W buy -- we do digital -- we do display
advertising. That's when you're buyi ng banner ads or
vari ous ads that you see on your television screen or on
your conputer screen. W also invest in what's
typically called social nedia, Facebook being the

primary one of those, but there's also Twitter and

Pinterest and -- there's a new one every ot her day.

Q I,

]

A .
7\
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I

Q Il

A

Q When did GFA Brands becone active in digitally
mar keti ng products sold under the Smart Bal ance
trademar k?

A GFA Brands al ways had a website, but we have
becone much -- we were nuch nore oriented to digital and
much nore aggressive in marketing the products
digitally. But they always had a website.

Q Does GFA Brands do anything to nonitor the

I mpact its advertising has on custoners?

A Consuners?
Q Yes.
A Yes.

Q What does GFA Brands do to nonitor the inpact
its advertising has on consuners?

A Well, there are several sources of data. W
purchase N el sen conpany scan data. That's neasuring
t he actual products that have scanned through the
checkout. So that's giving you the real novenent,
actual novenent of product off shelf.

We al so purchase N el sen's panel data, which is

a separate tool which is roughly 80,000 people in which

you can see who these people are, you get denographic

7\
\ N |
WWW.GRAMANNREPORTING.COM * 414.272.7878 GRAMANN
Innovation - Expertise - Integrity REPORTING




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Deposition of William E. Hooper - April 12, 2013 37
CONTAINS CONFIDENTIAL PORTIONS

information on them you get their purchase of other
products, so that you can understand their allocation of
purchases within a given category. W get their
frequency. You can also neasure their pricing and

whet her they've bought under pronotional activity,

et cetera.

In addition to that, we conduct a tw ce-a-year
tracking study, that we call it, which is a national
panel of representatives of -- national panel of
consuners. And in those studies we are neasuring
awar eness, perception of the brand, reported purchase of
the brand, to give us frequency of purchase, which gives
us a loyalty neasure; qualitative neasures of people's
assessnent of the brand on various di nensions: healthy,
good for you, great tasting, good for ny heart,
et cetera, et cetera.

Q Can you |l ook at Exhibit 13? | believe you said
earlier that the Nielsen statistics hel ped generate
Exhibit 13. |Is that correct?

A Yes.

Q So what do these type of statistics tell you
about the brand Smart Bal ance?

A These statistics are telling us the level to
which we are delivering audi ence to be exposed to our

advertising nessages. W can now | ook at those nunbers
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and say what has been our relative cost efficiency,
what's the cost we are spending to get these |evels of
exposure.

We can neasure those roughly for our
conpetitors as well. There are reporting services that
can tell you what conpetitors spend and what their gross
rating points are as well.

Q What's your understandi ng of how GFA' s
performance and spend for the Smart Bal ance brand
conpares to its conpetitors'?

A We've had the ability to ook -- to the degree
that the conpetitive data is available to you, we can
| ook at our cost, our nedia delivery. And essentially
the common netric is cost per point in the broadcast
busi ness, so we can | ook at our cost per point of
del i vered househol d versus the cost per point of our
conpetitors.

We are typically considerably nore
cost-efficient in our nedia buying because we enpl oy
certain nedi a-buying strategies that some ot her
conpani es do not, and those strategies do allow us to
achi eve greater cost efficiencies.

(Hooper Exhibit Nunmber 17 was mar ked for
identification.)

BY M5. W LBERT:
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Q |'ve just handed you what's been marked as
Exhi bit 17.
A Yes.

Q Coul d you please confirmthat Exhibit 17 bears
t he production nunbers GFA014065 through GFA0141827

A Ckay.

Q 2's on the back.

A 2's on the back side? Yes.

Q Can you take a few minutes to | ook through
Exhi bit 17, and then when you're ready, tell ne what
Exhibit 17 is?

A Exhibit 17 is a typical report of tracking, the
tracking studies that | nentioned before that we do
every two -- twice a year. This report would reflect
the period of -- this tracking | ooks |ike on Septenber
of 2010. And the report takes a while to generate, so
Decenber is when it's generated. But this is a point in
time, a neasure of a point in time, roughly Septenber of
t hat year.

Q Does GFA Brands have these reports on the Smart
Bal ance trademark generated in the ordinary course of
busi ness?

A Yes. We do them every six nonths.

Q Coul d you please turn to Page 5, which bears
t he production nunber GFA0140697
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A Uh- huh.
Q The first bullet point references brand

awar eness. What is brand awareness?

A Brand awareness is a neasure of consuners'
ability to recognize -- that they recognize the brand.
So "Are you aware of," "Yes."

Q In the circunstances of this report, howis

brand awar eness neasured?

A It's neasured in what's called total brand
awar eness that is aided, where the consuner is given a
list of products and asked whether they're aware of any
of them Prior to that there is an unai ded neasure of
awar eness as well where it's top of m nd.

Q And who prepares these statistics for GFA?

A These studi es are done by one of our research
suppliers, vendors. This one happens to be Forerunner.

Q Why does GFA Brands use Forerunner?

A W' ve used -- we know -- | know the principals
of Forerunner, and we as a conpany, nany of us, have
known the principals of Forerunner for a long tine,
wor ked for themin a nunber of brand applications. The
princi pal of Forerunner Research was very engaged and
very involved in the devel opnent of Healthy Choice and
t he measurenent of Heal thy Choi ce.

Q I n your experience does the principal of
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Forerunner produce reliable research results?

A Yeah. They're good. They're very good.

)OI)I|O
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Q Si nce increasing your brand awareness, has
t here been any confusi on between the Smart Bal ance
products and any of the products sold by Smart Ones?

A
Q

>
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A
I B .
|

(Hooper Exhibit Nunmber 18 was mar ked for
i dentification.)
BY M5. W LBERT:

Q |'ve just handed you what's been marked as
Hooper Exhi bit 18.

A Uh- huh.

Q Can you please take a few mnutes to | ook at
the docunent and tell nme what it is?

A Yes. This is a study conducted by our agency,
advertising agency, who is our specialist agency in the
pr of essi onal health care market, and this is in
particular a study of registered dieticians.

Q Wiy was the study done?

A Regi stered dieticians are a key subgroup of
audi ence. They are major referrers of products to their
clientele, have a great deal of influence anong their
clientel e about what products they choose based upon
these -- their recommendati ons.

Q What was the outcone of this report?

A This study indicated to us that we had a very
positive relationship along the registered dietician

community. They were very well aware of us and nost of
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the other mmjor conpetitors, but we found in this data
that they personally used the product nore frequently
than others and recommended it to their clients nore
frequently than others and rated us highly on health
benefits and particularly those related to heart heal th.

Q And this study was generated in the ordinary
course of GFA's business, correct?

A Yes.

Q O her than the informati on we've di scussed,
does GFA do anything else to nonitor the inpact
advertising is having on consuners?

A No. | nean, our neasures are the -- our sales,
reported shipnents, sales, consuner purchases as
reported through N el sen and the other sources, and our
own tracking of purchase as well as attitudes and
perceptions of the brand.

In addition to the tracking, we do any nunber
of separate studies that nay deal wth new product
concepts. W do studies of all of the adverti sing
executions to neasure -- before they run -- to neasure
their -- how well they are received, what effect they
appear to be able to have on purchase intent. And we do
all of that against a benchmarking so that we -- before
we put new advertising on the air, we have sone

gquantitative support that says, "This ought to work. It
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| ooks like it's good.™

And we al so neasure -- |'ve done studies -- one
of the nost positive ones, | think, was a national study
of people's perception of heart-healthy brands, since
that's where we position ourselves. The nunber one
heart - heal thy brand was Cheerios, nunber two was Heal t hy
Choi ce, and nunber three was Smart Bal ance, which is
pretty remarkable for a brand our size to be in that
category. The next closest to us was Kashi, and we were
doubl e Kashi .

Q In your experience as senior advertiser to the
mar ket i ng group, have you seen any information about
custoner loyalty to the Smart Bal ance brand?

A Yes. W get several neasures. One, we neasure
repeat; that is, people who purchase the product and
then repeat again. And then we get neasures of their
|l oyalty; that is, of the products they purchase in the
category, how many of those purchases do they all ocate
to us.

Q And what does this information tell you about
the consuner loyalty associated with the Smart Bal ance
br and?

A It's two -- it does two things. One, it is a
good neasure of product quality. So if you've got

quality issues, repeat is going to go down. It is also
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a neasure of our sales versus our conpetitors' and a
measure of their ability to encroach upon our purchase
t hrough vari ous pronotional or advertising techni ques
that they may use, and vice versa for us, how much of
| CB's buyers are we getting, how nuch of their buyers

are they. ..

Q

M5. WLBERT: Okay. |If we can go off the
record for a few m nutes.

(O f-the-record discussion.)

7\

<&

QI
WWW.GRAMANNREPORTING.COM * 414.272.7878 GRAMANN

Innovation - Expertise - Integrity REPORTING




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Deposition of William E. Hooper - April 12, 2013 48
CONTAINS CONFIDENTIAL PORTIONS

A Yeah.

Q Are these both exanples of the type of reports
that you use as senior advisor to the marketing group to
make busi ness deci si ons?

A Yes.

Q And what sorts of business decisions do you use
t hese docunents to nake?

A We use these docunents to help us determ ne the
ef fectiveness of our nedia advertising and consuner
pronotional activities and hel ps us to determ ne whet her
or not we're acconplishing what we hope to acconplish
given the expenditures we're making. It also gives us
tracki ng of how our conpetitors are doing versus us.

Q And you' ve used these types of docunents before
wor ki ng for GFA Brands, correct?

A Yes. Most big consuner products conpani es do
i n-mar ket tracking. Everybody | ever worked with did.

Q And i n your experience have these docunents
been accurate?

A Yes. Yes.

M5. WLBERT: Thank you. No nore questions
from ne.

END OF CONFI DENTI AL AND ATTORNEYS' EYES ONLY

PORTI ON OF TRANSCRI PT
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MR. FRAELICH M. Hooper, would you like a
break now, or are you okay to go forward?

THE WTNESS: No. I'mfine. |'mfine.

(O f-the-record discussion.)

MR. FRAELICH. Mark this as 48, please.

(Opposers' Exhibit Nunber 48 was narked for
identification.)

CROSS- EXAM NATI ON

BY MR FRAELI CH:

Q M. Hooper, the court reporter's handed you
what has been marked as Opposers' Exhibit 48. And |et
me represent for the record that it's a printout from
the Trademark El ectronic Search Systemfromthe I nternet
that the trademark office maintains on the web.

And | et ne know if you recogni ze the
information that's contained on Exhibit 48.

A Yes.

Q And this is not -- a representation of the
pendi ng application for Smart Bal ance to be used in
connection with frozen appetizers primarily containing
poultry, neat, seafood or vegetables; frozen entrees
primarily containing poultry, neat, seafood or
veget abl es; and frozen entrees consisting primarily of
pasta or rice. Did | read that correctly?

A Yes.
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Q Ckay. And can you tell fromthis docunent what
t he pending status is of the trademark?

Let me ask it another way. Are you aware if
this trademark application is registered yet?

A | don't know that.

Ckay. Are you famliar with the term"word
mar k" or "word trademark"?

A Not really, no.

Q Okay. Are you famliar with the term"trade
dress"?

A Yes, | know what trade dress is.

Q And what is your understandi ng of the word
“trade dress," the term"trade dress"?

A Trade dress is -- ny understanding of trade
dress woul d be | ogotype, colors, design, you know,
design -- certain design techniques.

Q And the exhibits that Ms. Wl bert showed you,
Exhibit 2, 4, 6, 8 and 10 --

A Yes.

Q -- those represent essentially the trade dress
that is used in connection with the Smart Bal ance
trademark on the products that are currently in the
mar ket pl ace, is it not?

A Yes.

Q And if you take a | ook at Exhibit 48, on the
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| eft-hand col unmm you see the term " Standard Characters
Clained.”" Do you see that?
A Yes.

Q Do you know what that neans?

A No.

Q Are you aware if this application pertains to
the trade dress or nerely the words "Smart Bal ance, " if
you know?

A | don't know.

Q Okay. Assum ng that the application pertains

just to the words "Snmart Bal ance,” would there be
anything in this application, should it register, to
precl ude you fromusing those words i n whatever way you
wanted to use thenf
Let ne ask it another way. Are there any
restrictions on the trade dress that you can see in
connection with this application, if you know?
M5. WLBERT: Objection. Foundation; calls for
a | egal concl usion.
A I -- 1 don't know.
Q Ckay. Fair enough.
You can hand that --
A Most of the --

You can hand that to the court reporter.

A Most of the questions, technical questions
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related to the trademark, do not fall under ny
responsibility.

Q Ckay.

A Go to our |egal team

MR. FRAELICH This is going to be 49.
(Opposers' Exhibit Nunmber 49 was narked for
identification.)
BY MR FRAELI CH:

Q The court reporter's handed you what's been
mar ked as QOpposers' Exhibit 49. And let ne just
represent for the record that this was produced by your
counsel and bears Bates Nunmber GFA021855.

Do you see that nunber in the | ower right-hand
corner of the exhibit?

A Yes, | do.

Q And could you tell me what this |looks to be to
you?

A This looks like a retailer -- a retailer
pronoti onal ad.

Q And are you able to determne that this
docunent cones from Shaw s Departnent -- or
Super mar ket s?

| direct your attention to the bottom --
A I m | ooki ng.

Q -- bottomcenter. It says "Shaw s Brand."
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A Yes. (kay.

Q And are you famliar wth Shaw s Super markets?

A Yes.

Q What is Shaw s Supermarkets?

A Shaw s is a Northeast retailer. Been around a
l ong tine.

Q Ckay. |Is that the New England region they're
| ocated in?

A Yeah, New Engl and.

Q And do you see any use of the Snmart Bal ance
trademark on this shopping circul ar?

A Yes.

Q And do you see any use of the term "Smart
Ones, " the trademark "Smart Ones," on this shoppi ng
circul ar?

A Yes.

Q Does it appear to you, based on this, that the
Smart Bal ance and the Smart Ones trademarks often appear
in the sanme shopping circul ars?

A | can't say -- | -- it depends on what
retail ers put together.

Q Wth respect to --

A However they put it together.

Q Wth respect to this particul ar shopping

circular, does it indicate to you whether or not the
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trademarks are used in the sane shopping circul ar?

A They're pronoting the -- our products and Smart
Ones' in this circul ar.

Q Ckay. Are you famliar with the term "channel
of trade"?

A Yes.

Q Does this indicate to you that the two
trademar ks are used in the sanme channel of trade?

A Retailers in the sane channel of trade may, as

t hey have here, pronote both products --

Q Ckay.
A -- both product |ines.
Q Ckay.

MR. FRAELI CH: That's 50.

(Opposers' Exhi bit Number 50 was narked for
i dentification.)
BY MR FRAELI CH:

Q The court reporter's handed you what's been
mar ked as Opposers' Exhibit 50. And let nme know if you
can determ ne what supernarket chain generated this.

A Yes. G ant Eagle in Pittsburgh.

Q Ckay. And are you aware of the general
G ant Eagl e supermar ket chain?

A Yes.

Q Coul d you descri be what its geographic reach
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1 s?

A It's primarily Pennsyl vania, | guess sone
di stribution in Chio, but it is principally located in
Pi t t sbur gh.

Q And |l et ne represent for the record that this
was produced by your counsel and bears Bates Number
GFA023564. Do you see that in the | ower right-hand
cor ner?

A Uh- huh. Yes, | do.

Q And does this indicate to you that the Smart
Ones products and the Smart Bal ance products are sold in
G ant Eagl e?

A Yes.

Q And are you able to determ ne what the nature
of this docunent is by its appearance?

A It's a retail pronotional ad, price ad.

Q Ckay. And does this indicate that the Smart
Bal ance products and the Smart Ones products are sold in
t he sane channel of trade to you?

A Yes.

Q Ckay. That's it.

When Ms. Wl bert was talking to you, you
i ndi cated that there's sonmething called the BestLife
pr ogr anf

A Yes.

g \
\ N |
WWW.GRAMANNREPORTING.COM * 414.272.7878 GRAMANN
Innovation - Expertise - Integrity REPORTING




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Deposition of William E. Hooper - April 12, 2013 56
CONTAINS CONFIDENTIAL PORTIONS

Q What is the BestLife progranf

A BestLife is a brand that GFA purchased,
primarily a website but also was a brand that was
marketed in the spreads category --

Q s it --

A -- separate from Smart Bal ance.

Q What is the nature of the progranf?

A The programis a subscription website that
offers healthy eating tips, recipes, weight managenent
suggesti ons, et cetera.

Q Is it used at all to pronote the Smart Bal ance
product |ine?

A No.

Q Has it ever been used to pronote the Smart
Bal ance product |ine?

A | don't think so.

Q Are there any plans to use it to pronote the
Smart Bal ance product |ine?

A No.

Q Is the Smart Bal ance trademark currently used
in connection with frozen appetizers?

A No.

Q Is the Smart Bal ance trademark currently used
i n connection with frozen foods?

A No.
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You nmean in market?

Q In the market.

A No.

Q Has it ever been used in connection with either
frozen appetizers or frozen foods in the past?

A No.

Q So sitting here today, you' re not aware of any
confusion that exists between Smart Bal ance as used in
connection with frozen foods and Smart Ones used in
connection with frozen foods, correct?

A Correct.

Q And the reason for that is, is because you
don't have any of those products in the marketpl ace
currently, correct?

M5. WLBERT: Objection

MR. FRAELICH. What's the basis for your
obj ecti on?

M5. WLBERT: Form foundation.

MR. FRAELICH  What's wong with the fornf

M5. WLBERT: | think that he doesn't know the
| egal conclusion for --

THE COURT REPORTER: |I'msorry. Know what

t he. ..

M5. WLBERT: Know what the legal conclusion is
for the basis of -- well, I"msorry. Can you read
7~
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t he questi on back?

(The foll ow ng question was read by the court
reporter: "And the reason for that is because you don't
have any of those products in the marketplace currently,
correct?")

M5. WLBERT: GCkay. [|'ll wthdraw ny

objection, then. Sorry.
A Ask the question again. You guys |ost ne.

MR. FRAELICH. Could you read the question

back, please?

THE COURT REPORTER  Just that one?

MR. FRAELI CH: Yeah.

THE COURT REPORTER  Ckay.

(The follow ng question was read by the court
reporter: "And the reason for that is because you don't
have any of those products in the marketplace currently,
correct?")

A Not -- | wouldn't necessarily say that.

Q Why not ?

A We don't have any of those products in the
mar ket pl ace. But if we were to have a frozen product or
a frozen dessert under the Smart Bal ance brand, | don't
think there would be any confusion.

Q Ckay. But isn't it true that you can't say

whet her or not any actual confusion exists because those
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products aren't currently in the nmarketplace? Isn't
that true?

A It's true that they're not in the marketpl ace.
But we have research that tells us that our buyers, our
consuners, give us license in their mnd for us to be in
a W de range of categori es.

Q And what percentage of consuners provide that
i cense, according to your research?

A The majority.
More than 50 percent?
Sure.
More than 75 percent?

| don't know -- | don't have the exact nunber.

QO >» O >» O

Ckay. So up to 25 percent of consuners m ght
not provide you with the license to use that trademark
in that product category?

A | don't have the nunber.

Q Is it nore than 10 percent of consuners that
don't provide you with that |icense to use that
trademark in that product category?

A | don't have the nunber. What | said to you
was that we have -- in our consuner exploration we
generally find that our consuners give us license to
mar ket products under Smart Bal ance in a wde variety of

cat egori es.
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Q But your testinony is that it's a majority of

consuners that provide that |icense, correct?

A A majority of people that we have talked to
about -- asked that question, yes.
Q But you can't state with any certainty with

respect to the percentage?

A No.

Q All you can say is that it's a ngjority; isn't
that correct?

A Yes. Yes.

Q Okay. Fair enough.

MR. FRAELICH  This is going to be 51.
(Opposers' Exhibit Nunmber 51 was narked for
identification.)
BY MR FRAELI CH:

Q You' ve been handed what's been narked as
Opposers' Exhibit 51. Could you |look at that and let ne
know i f you've ever seen it before.

A | guess | have. I'mnot intimately famli ar
wth this particular report, but...

Q Who has the docunent been authored by?

A It was authored by Roxann Goertz, who is the
princi pal of Forerunner Strategy who does market
research for us.

MR. FRAELI CH: R-o-x-a-n-n G o-e-r-t-z.
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Q And do you know Ms. Coertz?

A Yes.

Q And t he docunment was sent to Duane Prinozich?
Do | have that correctly?

A Correct.

Q And who is M. Prinozich?

A M. Prinozich is a marketing executive at GFA
who was prinmarily responsible for the BestLife brand.

Q Is he no |longer with the conpany?

A No, he's with the conpany.

Q And who does it indicate were cc'd on this

A Greg Venner, who was the CMO

Q Is he no | onger the CMO?

A No. He's left the conpany.
THE COURT REPORTER  No, he's what?
THE WTNESS: He has left the conpany.
THE COURT REPORTER  Thank you.
MR. FRAELICH: V-e-n-n-e-r.

BY MR FRAELI CH:

Q And who else was it cc'd to?

A Mysel f.

Q And who el se?

A Bi Il Atchinson.

Q Wio is Bill Atchinson?
7~
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A Bill Atchinson is a consultant --

Q And - -

A -- marketing consul tant.

Q -- is he currently a marketing consul tant for
GFA?

A Not actively now.

Q And let ne represent for the record that this

was a docunent that was produced by your counsel, and it
bears Bates Numbers GFA047579 t hrough GFA047607.

If I could ask you to turn to the title page
and ask you to read the title of this docunent into the
record, please.

A "Proj ect BestLife Landscape Omi bus, Frozen
Meal s, Meal Replacenents, Full Report" --

Q And are you --

A -- "March 29, 2009."

Q And are you able to determ ne what this
docunent is, based upon your review of it?

A Well, | haven't reviewed it, but...

Q Take your tine.

A kay.

Ckay.

Q Ckay. And are you able to define what the

pur pose of this docunent is, based upon your review of

it?
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A 1l

oh. |
I

A I e
|

oF.

A HEH I
I

Q Ckay. So are you famliar with the Lean

Cui si ne brand?

A Yes.

Q And you're famliar with the Smart Ones brand?
A Yes.

Q Are you famliar wth the Heal thy Choice brand?
A Yes.

Q What about the G een G ant Steaners?

A Not really.

Q What about Kashi ?

A Yes.

Q Are you famliar with the Stouffer's brand?
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A Yes.

Q Are you famliar with Any's brand?

A Yes.

Q And you're famliar with the Bertolli brand.
You indicated you' d heard of it before?

A Yes.

Q And you're famliar with Marie Call ender's?

A Yep. Yes.

Q What about Boston Market ?

A No.

Q To your know edge, with respect to each of the

brands that you indicated you're famliar wth, do any
of themuse "Smart" as an elenent of a trademark except
the Smart Ones brand?

A Not that |'m aware of.

(Opposers' Exhi bit Number 52 was narked for
i dentification.)
BY MR FRAELI CH:

Q The court reporter's handed you what's been
mar ked as Opposers' Exhibit 52. Let ne represent that
it's an e-nmails exchange between Duane Prinpzi ch,
P-r-i-mo-z-i-c-h, and Greg Venner, and that on the next
page there's an e-mail from Duane Prinozich to Bil
At chi nson, A-t-c-h-i-n-s-o0-n.

Let me further represent that these were
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pr oduced by your counsel in connection with this matter
and bear Bates Nunbers GFA028226 and GFA028227.

M5. WLBERT: |'mjust going to object going
forward. The docunents you referred to as being
created or produced by counsel actually canme from
GFA, and any inplication that we're responsible for
the reports or statistics in here, | don't want that
i nplication going forward.

MR. FRAELICH. |'m not naking any such
inplication. | assuned that you got them from your
client and you forwarded themon to us.

M5. WLBERT: Correct.

MR. FRAELICH | make that assunption

BY MR FRAELI CH:
Q Who is M. Venner?
He was the chief marketing officer.
And he's no | onger the chief marketing officer?

He's no |l onger with the conpany.

O >» O >
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O II > O >

MR. FRAELICH: This is 53.

(Opposers' Exhibit Nunmber 53 was narked for
i dentification.)
BY MR FRAELI CH:

Q The court reporter has handed you what's been
mar ked as Opposers' Exhibit 53. And let ne represent
for the record that it is a docunent produced by GFA
t hrough its counsel designated Bates Nunbers G-FA014829
t hrough GFA014987.

Have you ever seen this docunent before?

A |"msure -- yes, | -- | think so.

Q Ckay.

A ' mnot absolutely positive, but I -- | know
what it is.

Q Well, what is it?

A I
e

Q N
|
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I|‘

A I
MR. FRAELICH  That's all | have.
M5. WLBERT: | have two redirect questions.

REDI RECT EXAM NATI ON
BY M5. W LBERT:
Q Coul d you please turn to Page 4 of Exhibit 53.
A And that's the sane one we're on?
Q Correct.
A kay.
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M5. WLBERT: Thank you. No nore questions.

MR. FRAELICH That's all 1 have.

M5. WLBERT: Thank you for your tine today.

THE W TNESS: Sure.

MR. FRAELICH. Are you going to --

M5. WLBERT: Read and sign, please.

MR. FRAELI CH. Ckay.

(OFf-the-record di scussion.)

THE COURT REPORTER If | could put on the
record what you're ordering.

M5. WLBERT: W want the witness to read and
sign. And | thought ny secretary had given you our
order. | know that we want a condensed and | know
that we want a full, but |I'mnot exactly sure of the
t echnol ogy.

THE COURT REPORTER That's fine. As |long as
sonet hing --

M5. WLBERT: |If you want to put on the record

Donna knows what our typical order is.
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THE COURT REPORTER  Ckay. That's fine.

(OFf-the-record di scussion.)

THE COURT REPORTER. M. Fraelich, if you could
put on the record you're getting a copy or whatever
you nheed.

MR. FRAELICH  Yes, please. M. Fraelich
requested a copy.

(Wtness excused.)

(The deposition was concluded at 11:15 a.m)
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CERTIFICATE OF OATH

STATE OF FLORIDA)
COUNTY OF DUVAL )

I, Teresa S. DeCiancio, RDR, CRR, CCP, CBC,
FPR, and a Notary Public, State of Florida, certify that
WILLIAM E. HOOPER personally appeared before me on
April 12, 2013, and was duly sworn.

WITNESS my hand and official seal on this
April 22, 2013.
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Teresa S. DeCiancio, RDR, CRR, CCP, CBC, FPR

Notary Public - State of Florida
My Commission expires: July 17, 2013
My Commission No. DD 900675
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EXPIRES: dey 17, 9043
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REPORTER'S CERTIFICATE

STATE OF FLORIDA)
COUNTY OF DUVAL )

I, Teresa S. DeCiancio, RDR, CRR, CCP, CBC,
FPR, certify that I was authorized to and did
stenographically report the deposition of WILLIAM E.
HOOPER; that a review of the transcript was requested;
and that the foregoing transcript, pages 1 through 82,
is a true record of my stenographic notes.

I further certify that I am not a relative,
employee, attorney, or counsel of any of the parties,
nor am I a relative or employee of any of the parties’
attorney or counsel connected with the action, nor am I

financially interested in the action.

DATED on this April 22, 2013, Jacksonville,

Duval County, Florida.

; léjqj&ﬂ& S> iﬂu (ff?@qifz{ CD

Teresa S. DeCiancio, RDR, CRR, CCP, CBC, FPR




Deposition of William E. Hooper - April 12, 2013
CONTAINS CONFIDENTIAL PORTIONS

-
STATE OF jE Lf@% )

) SS:

COUNTY OF 2€-SotxdS )

I, William E. Hooper, do hereby certify that I
have read the foregoing transcript of proceedings, taken on the

04/12/2013, and the same is true and correct except for the list

of corrections noted on the annexed page.

> s/il
% Dated at / P M
this l day of /\/)4’/‘[ , 2013.

Ll T fih

William E. Hooper
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CORRECTIONS TO DEPOSITION

The witness, , states he/she wishes to make the following

changes in testimony as originally given:

PAGE | LINE | SHOULD READ REASON

Signature Date
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Aug. 02, 2007
Jun. 08, 2007
Jun. 06, 2007
Jun. 086, 2007
May 23, 2007
Jan. 07, 2004
Oct. 29, 2003
Oct. 29, 2003
Oct. 27, 1998
Aug. 27, 1998
Jul. 29, 1998
Jun. 26, 1998
May 07, 1998
May 07, 1998
Jun. 27, 1998
Dec. 09, 1997
Sep. 16, 1997
Aug. 15, 1997
Jul. 16, 1997
Jun. 18, 1997
Jan. 21, 1997
Jan. 15, 1997
Jan. 13, 1997

Description

APPLICANT/CORRESPONDENCE CHANGES (NON-RESPONSIVE) ENTERED
TEAS CHANGE OF OWNER ADDRESS RECEIVED

ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY
ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY
REGISTERED AND RENEWED (FIRST RENEWAL - 10 YRS)
REGISTERED - SEC. 8 (10-YR) ACCEPTED/SEC. 9 GRANTED
ASSIGNED TO PARALEGAL

TEAS SECTION 8 & 9 RECEIVED

ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY
CASE FILE IN TICRS

ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY
ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY
ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY
AUTOMATIC UPDATE OF ASSIGNMENT OF OWNERSHIP
REGISTERED - SEC. 8 (6-YR) ACCEPTED & SEC. 15 ACK.
REGISTERED - SEC. § (6-YR) & SEC. 15 FILED

TEAS SECTION 8 & 15 RECEIVED

REGISTERED-PRINCIPAL REGISTER

ALLOWED PRINCIPAL REGISTER - SOU ACCEPTED
STATEMENT OF USE PROCESSING COMPLETE

EXTENSION 1 GRANTED

USE AMENDMENT FILED

EXTENSION 1 FILED

DIVISIONAL PROCESSING COMPLETE

NOA MAILED - SOU REQUIRED FROM APPLICANT

PUBLISHED FOR OPPOSITION

NOTICE OF PUBLICATION

APPROVED FOR PUB - PRINCIPAL REGISTER
CORRESPONDENCE RECEIVED IN LAW OFFICE

NON-FINAL ACTION MAILED

ASSIGNED TO EXAMINER

ASSIGNED TO EXAMINER

Proceeding
Number

88868

69471

69471

73343

10722

__Maintenance Filings or Post Registration Information



Affidavit of Continued Section 8 - Accepted
Use:

Affidavit of Section 15 - Accepled
Incontestability:

Renewal Date: Ocl. 27, 2008

TM Staff and Location Information

TM Staff Information - None
File Location
Current Location: POST REGISTRATION Date in Location: May 09, 2009

~ Assignment Abstract Of Title Information

Summary
Total Assignments: 11 Registrant: GFA Brands, Inc.

, . Assignment1of11
Conveyance: ASSIGNS THE ENTIRE INTEREST
Reel/Frame: 2825/0874 Pages: ©
Date Recorded: Apr. 02, 2004
Supporting Documents: assignment-im-2825-0874 pdf

Assignor
Name: GFA BRANDS, INC. Execution Date: Mar. 31, 2004
Legal Entity Type: CORPORATION State or Country Where OHIO
Organized:
Assignee
Name: GFA BRANDS INC.
Legal Entity Type: CORPORATION State or Country Where DELAWARE
Organized:
Address: 600 MONTGOMERY STREET
CIO TSG4 L.P., SUITE 2900
SAN FRANCISCO, CALIFORNIA 94111
Correspondent

Corrgspondent Name: ROPES & GRAY LLP

Correspondent Address: ERIN A DUGAN, 1P PARALEGAL
ONE INTERNATIONAL PLACE
BOSTON, MA 02110
po’[r‘jgst”iiclvR’epresentative - Not Found

Assignment 2 of 11_

Conveyance: SECURITY AGREEMENT
ReellFrame: 2952/0167 Pages: 38

Date Recorded: Apr. 08, 2004

Supporting Documents: assignment-im-29562-0167 pdf

Assignor
Name: Execution Date: Mar. 31, 2004
Legal Entity Type: CORPORATION State or Country Where DELAWARE
Organized:
Assignee
Name: UNION BANK OF CALIFORNIA, N.A., AS ADMINISTRATIVE AGENT FOR THE LENDERS
Legal Entity Type: NATIONAL BANKING ASSOCIATION State or Country Where No Place Where Organized Found
Organized:

Address: 445 SOUTH FIGUERQA STREET, 13TH STREET
ATTN: GARY KIRSHNER
LOS ANGELES. CALIFORNIA 90071
Correspondent
Correspondent Name: PILLSBURY WINTHROP LLIP
Correspondent Address: REX D. FRAZIER, ESQ.
725 SOUTH FIGUERCA STREET. SUITE 2800
LOS ANGELES, CALIFORNIA 90017-5406
Domestic Representative - Not Found
...Assignment 3 of 11

ESS

Conveyance:



Reel/Frame:
Date Recorded:

Supporting Documents:

Name:

L.egal Entity Type:

Name:

Legal Entity Type:

Address:

Correspondent Name:

Correspondent Address:

Conveyance:
Reel/Frame:
Date Recorded:

Supporting Documents:

Name:

Legal Entity Type:

Name:

Legal Entity Type:

Address:

Correspondent Name:

Correspondent Address:

2926/0149
Aug. 10, 2004
assignment-tm-2926-0149.pdf

NG

CORPORATION

GFABRANDS, ING

CORPORATION

211 KNICKERBOCKER ROAD
CRESSKILL, NEW JERSEY 07626

ROPES & GRAY LLP

JACOB E. COMER, ESQ.
ONE INTERNATIONAL PLACE
BOSTON, MA 02110

Pages:

Assignor

Execution Date:

State or Country Where
Organized:

Assignee

State or Country Where
Organized:

Correspondent

Domesti(; Representative - Not Found .

Aséignment 4 of 11

3

Aug. 10, 2004
DELAWARE

DELAWARE

May 15, 2007
assignment-tm-3544-0352 pdf

UNION BANK OF CALIFORNIA N.A
NATIONAL BANKING ASSOCIATION

CORPORATION

Pages:

Assignor

Execution Date:

State or Country Where
Organized:

Assignee

State or Country Where
Organized:

P.0. BOX 397 211 KNICKERBOCKER ROAD

CRESSKILL, NEW JERSEY 076206

PATRICK M. BERGIN

111 EAST KILBOURN AVENUE
SUITE 1400
MILWAUKEE, WI 63202

Correspondent

Qomestic Representativg - ng Found

Conveyance:
ReellFrame:
Date Recorded:

Supporting Documents:

Name:

Legal Entity Type:
Name:

Legal Entity Type:

Name:

Legal Entity Type:

Address:

Nov. 01, 2007
assignmeni-tm-3652-0879. pdf

BS8B ACQUISITION CO.. INC.
CORPORATION

BOULDER SPECIALTY BRANDS, INC.

Assignment 5 of 11

FIRST LIEN INTELLECTUAL PROPERTY SECURITY AGREEMENT

Pages:

Assignor
Execution Date:

State or Country Where
Organized:

Execution Date:

CORPORATION

BANK QF AMERICA, N.A
NATIONAL ASSOCIATION

1455 MARKET 8T
5TH FLOOR
SAN FRANCISCO, CALIFORNIA 84103

State or Country Where
Organized:

Assignee

State or Country Where
Organized:

Correspondent

5

May 14, 2007

No Place Where Organized Found

DELAWARE

12

May 21, 2007

No Place Where Organized Found

May 21, 2007

Na Place Where Organized Found

No Place Where Organized Found



Carrespondent Name:

Correspondent Address:

SUSAN REISS

599 LEXINGTON AVENUE
SHEARMAN & STERLING LLP
NEW YORK, NY 10022

Domestic Representative - Not Found

Assignment 6 of 11

Conveyance:
Reel/Frame:
Date Recorded:

Supporting Documents:

Name:

Legal Entity Type:

Name:

Legal Entity Type:

Name:

Legal Entity Type:

Address:

Corresponderit Name:

Correspondent Address:

SECOND LIEN INTELLECTUAL PROPERTY SECURITY AGREEMENT
3652/0891 Pages: 12
Nov. 01, 2007

assignment-im-3652-0891 paf

Assignor

BSB ACQUISITION CGO.. INC. Execution Date: May 21, 2007

CORPORATION

State or Country Where No Place Where Organized Found

Organized:

May 21, 2007

No Place Where Organized Found

BQULDER SPECIALTY BRANDS, INC. Execution Date:

CORPORATION

State or Country Where
Organized:

Assignee
BANK OF AMERICA, N.A.
NATIONAL ASSOCIATION

State or Country Where No Place Where Organized Found

Organized:
1455 MARKET 8T.
5TH FLOOR
SAN FRANCISCO, CALIFORNIA 94103
Correspondent
SUSAN REISS
599 LEXINGTON AVENUE

SHEARMAN & STERLING LLP
NEW YORK, NY 10022

Domestic Representative - Not Found

Conveyance:
Reel/Frame:
Date Recorded:

Supporting Documents:

Name:

Legal Entity Type:

Name:

Legal Entity Type:

Address:

Name:

Legal Entity Type:

Address:

Correspondent Name:

Correspondent Address:

Conveyance:

Reel/Frame:

Assignment 7 of 11

RELEASE OF FIRST LIEN INTELLECTUAL PROPERTY SECURITY AGREEMENT

4090/0972 Pages: 11
Nov. 04, 2009

assignment-im-4090-0972 pdf

Assignor

BANK OF AMERICA N.A Execution Date: Nov, 04, 2009

CORPORATION

State or Country Where No Place Where Organized Found

Organized:
Assignee
BSB ACQUISITION CO., INC,
CORPORATION

State or Country Where DELAWARE

~ Organized:
115 W. CENTURY RD
SUITE 260
PARAMUS, NEW JERSEY 07652
BOULRER SPECIALTY BRANDS. INC.
CORPORATION

State or Country Where DELAWARE

Organized:
115 WEST CENTURY RD.
SUITE 260
PARAMUS, NEW JERSEY 07652

Correspondent
PATRICK M. BERGIN

111 E. KILBOURN AVE.
SUITE 1400
MILWAUKEE, W1 53202

Domestic Re‘presenta}’t‘iye - Not Found
e . . Assignment 8 of 11
RELEASE OF SECOND LIEN SECURITY INTEREST

4090/0983 Pages: 11



Date Recorded: Nov. 04, 2009
Supporting Documents:  assignmenl-im-4090-0983.pdf

Assignor
Name: BANK OF AMERICA, N.A. Execution Date: Nov. 04, 2009
Legal Entity Type: CORPORATION State or Country Where No Place Where Organized Found
Organized:
Assignee
Name: BSB ACQUISITION GO., INC.
Legal Entity Type: CORPORATION State or Country Where DELAWARE
Organized:
Address: 1156 W. CENTURY RD
SUITE 260
PARAMUS, NEW JERSEY 07652
Name: BOULDER SPECIALTY BRANDS, ING
Legal Entity Type: CORPORATION State or Country Where DELAWARE
Organized:
Address: 115 W. CENTURY RD.
SUITE 260
PARAMUS, NEW JERSEY 07652
Correspondent

Correspondent Name: PATRICK M. BERGIN

Correspondent Address: 111 E. KILBOURN AVE.
SUITE 1400
MILWAUKEE, WI 53202

Domestic Representative - Not Found

Conveyance: SECURITY INTEREST
Reel/Frame: 4091/0319 Pages: 10
Date Recorded: Nov. (05, 2008

Supporting Documents: assignment-tm-4091-0319.pdf

Assignor
Name: GFA BRANDS, INC, Execution Date: Nov. 04, 2009
Legal Entity Type: CORPORATION State or Country Where DELAWARE
Organized:
Assignee
Name: BANK OF MONTREAL, AS AGENT
Legal Entity Type: CHARTERED BANK State or Country Where CANADA
Organized:
Address: 115 SOUTH LASALLE STREET
CHICAGO, ILLINOIS 60603
Correspondent

Correspondent Name: RICHARD KALWA

Correspondent Address: 111 WEST MONROE STREET
CHAPMAN AND CUTLER LLP
CHICAGO, IL 60603

. Domestic Representative - Not Found

gnment 10 of 1

Conveyance: RELEASE BY SECURED PARTY
Reel/Frame; 48 Pages: 7
Date Recorded:

Supporting Documents:

Assignor
Name: Execution Date: Jul. 02, 2012
Legal Entity Type: CANADIAN CHARTERED BANK State or Country Where CANADA
Organized:
Assignee
Name: GFA BRANDS, INC.
L.egal Entity Type: CORPORATION State or Country Where DELAWARE
Organized:

Address: 115 WEST CENTURY ROAD
SUITE 260
PARAMUS, NEW JERBEY 07652



Correspondent Name:

Correspondent Address:

Correspondent
JASON L. GREENBERG

ONE NEW YORK PLAZA
FRIED FRANK LLP
NEW YORK, NY 10004-1980

DomestiqaR'epresentative - Not Foug_d

A55|g‘nmen{1‘1 of“‘ 1:1”“

Conveyance:
ReelfFrame:
Date Recorded:

Supporting Documents:

Name:

Legal Entity Type:

Narne:

Legal Entity Type:

Address:

Correspondent Name:

Correspondent Address:

SECURITY INTEREST
4813/0493

Jul. 02, 2012
assignment-tm-4813-0493.pdf

Pages: 9

Assignor
Execution Date: Jul 02, 2012

CORPORATION State or Country Where DELAWARE

Organized:
Assignee
BANK OF MONTREAL, AS AGENT
CHARTERED BANK

State or Country Where CANADA
Organized:

115 SOUTH LASALLE STRE
CHICAGO, ILLINOIS 60603

Correspondent
RICHARD KALWA

111 WEST MONROE STREET
CHAPMAN AND CUTLER LLP
CHICAGO, il. 80603

meeiyic Representative - NQ( Found

Summary

Number of Proceedings:

Type of Proceeding;mgppositidh

Proceeding Number:
Status:

interlocutory Attorney:

Name:

Correspondent Address:

Correspondent e~-mail:

Associated marks
Mark

SMART BALANCE GOLF

Name:

Correspondent Address:

Correspondent e-mail:

Associated marks
Mark

SMART BALANCE
SMART BALANCE

Filing Date: Dec 31, 2009
Status Date: Apr 16, 2010

911 5
Terminated
MARY CATHERINE FAINT
Defendant
Isaren AB; c/o Brejans
MARK LEBOW
YOUNG & THOMPSON
209 MADISON STREET, SUITE 500
ALEXANDRIA VA |, 22314
UNITED STATES

trademarks@young-thompson.com

Application Status flirin?ll)er
Abandoned - After Inter-Partes Decision 79065432

Plaintiff(s)
GFA Brands, Inc.
PATRICK M. BERGIN

DAVIS & KUELTHAU, 8.C.
111 £ KILBOURN AVE., BUITE 1400

UNITED STATES

obergin@dkattorneys.com

Registration
Number

Application Status :irr:‘t!er sigmiztgration
Renewed 75977525 2200663
Renewed 75127811 2276285

Section 8 and 15 - Accepted and



SMART BALANCE

SMART BALANCE

Acknowledged
Registered
Section 8 and 15 - Accepted and

SMART BALANCE OMEGA Acknowledged
SMART BALANGE Abandoned - No Statement Of Use Filed
SMART BALANCE Registered
Prosecution History
sr:lfw?;)er History Text Date
1 FILED AND FEE Dec 31, 2009
2 NOTICE AND TRIAL DATES SENT; ANSWER DUE: Jan 05, 2010
3 PENDING, INSTITUTED Jan 05, 2010
4 NOTICE OF DEFAULT Mar 02, 2010
5 BOARD'S DECISION: SUSTAINED Apr 16, 2010
8 TERMINATED Apr 16, 2010
o e e SR TypeofProceedmgOpposmon -
Proceeding Number: Filing Date: Dec 21, 2009
Status: Terninated Status Date: Dec 01, 2010
Interlocutory Attorney: JENNIFER KRISP
Defendant
Name: Radlo Foods LL.C
Correspondent Address: BASSAM N IBRAHIM

BUCHANAN INGERSOLL & ROONEY PC
1737 KING STREET, SUITE 500
ALEXANDRIA VA | 22314-1404

UNITED STATES

Correspondent e-mail: bassam.ibrahim@bipe.com |, loyd.smith@bipc.com

Associated marks

Mark Application Status
SMART GOODNESS Abandoned - After Inter-Partes Decision
Plaintiff(s)
Name: GFA Brands, Inc.
Correspondent Address: PATRICK M BERGIN

DAVIS & KUELTHAU 8C

111 EAST KILBOURN AVENUE, SUITE 1400
MILWAUKEE Wi, 53202

UNITED STATES

Correspondent e-mail: jheino@dkattorneys.com

Associated marks

Mark

SMART BALANCE

SMART BALANCE
SMART BALANCE
SMART BALANCE
SMART BALANCE

SMART BALANCE
SMART BALANCE

Entry
Number

Application Status
Section 8 and 15 - Accepted and
Acknowledged
Renewed
Renewed
Registered
Section 8 and 15 - Accepted and

OMEGA Acknowledged
Abandoned - No Statement Of Use Filed
Registered
Prosecution History
History Text Date
FILED AND FEE Dec 21, 2009
NOTICE AND TRIAL DATES SENT; ANSWER DUE: Dec 21, 2009
PENDING, INSTITUTED Dec 21, 2009

76252358 2952127
77512724 3649833
78272133 2958216
77200582
77566103 3747526
Due Date
Feb 14, 2010
Serial Registration
Number Number
77620901
Serial Registration
Number Number
76252358 2952127
75127811 2276285
758977525 2200663
77512724 3649833
78272133 2958216
7 2
77566103 3747526
Due Date
Jan 30, 2010



4 ANSWER

5 D'S MOT FOR EXTEN OF TIME W/ CONSENT
6 EXTENSION OF TIME GRANTED

7 D'8 MOT FOR EXTEN. OF TIME W/ CONSENT
8 EXTENSION OF TIME GRANTED

g '8 MOT FOR EXTEN. OF TIME W/ CONSENT
10 EXTENSION OF TIME GRANTED

11 CHANGE OF CORRESPONDENCE ADDRESS
12 'S CHANGE OF CORRESPONDENCE ADDRESS
13 'S MOT FOR EXTEN. OF TIME W/ CONSENT
14 EXTENSION OF TIME GRANTED

15 D'S MOT FOR EXTEN. OF TIME W/ CONSENT
16 EXTENSION OF TIME GRANTED

17 STIPULATION FOR AN EXTENSION OF TIME
18 EXTENSION OF TIME GRANTED

19 WITHDRAWAL OF APPLICATION

20 BOARD'S DECISION: SUSTAINED

21 TERMINATED

Tybe of P rééemedvirv{é:”Opp”osition ‘

Proceeding Number: 9116

Status: Terminated

Interlocutory Attorney: ANGELA LYKOS

Name: Ripon Foods, Inc.

Mark A. Paskar
Bryan Cave LLP
211 North Broadway Suite 3600
St. Louis MO U SA , 63102-2750

Correspondent Address:

Associated marks
Mark

SMART BAKE

Name: GFA Brands, Inc.

Correspondent Address: John L. Ambrogi

Welsh & Katz, Ltd.

120 Soulh Riverside Plaza 22nd Floor
Chicago IL., 60606

UNITED STATES

welshkalz.com

ladocket

Correspondent e-mail:

Associated marks
Mark

SMART BALANCE

Entry

Number History Text

FILED AND FEE
NOTICE AND TRIAL DATES SENT: ANSWER DUE:
PENDING. INSTITUTED

NOTICE OF DEFAULT

O I S O R

BOARD'S DECISION: SUSTAINED

POy

TERMINATED

78198463

Proceeding Number:

Jan 25, 2010
Mar 30, 2010
Apr 05, 2010
Mar 31, 2010
Apr12, 2010
Apr 30, 2010
May 10, 2010
May 13, 2010
May 13, 2010
Jun 29, 2010
Jui 08, 2010
Aug 30, 2010
Sep 11, 2010
Oct 26, 2010
Oct 26, 2010
Nov 23, 2010
Dec 01, 2010
Dec 01,2010

Filing Date: Sep 24, 2004
Status Date: Apr 24, 2005

Defendant

f e Serial Registration
Application Status Number Number
Abandoned - After Inter-Partes Decision 78198463

Plaintiff(s)

Registration
Number

2200663

Application Status Serial Number

Renewed

Prosecution History

Date Due Date

Sep 24, 2004
Sep 25, 2004
Sep 25, 2004
Mar 12, 2005
Apr 24, 2005

Nov 04, 2004




Status: Terminated Status Date: Oct 27, 2004

interlocutory Attormney:

Defendant
Name: Ripon Foods, Inc.
Correspondent Address: Mark A. Paskar
Bryan Cave LLP
211 North Broadway Suite 3600
St Louis MO, 63102-2750
Associated marks
Mark Application Status flz:'l:ller ﬁig:zterratlon
SMART BAKE Abandoned - After Inter-Partes Decision 78198463

Potential Opposer(s)
Name: GFA Brands, Inc.

Correspondent Address: John L. Ambrogi
Welsh & Katz, Ltd.
120 South Riverside Plaza 22nd Floor
Chicago IL. , 60606
UNITED STATES

Correspondent e-mail: jladocket@welshkalz.com

Associated marks
Registration

Mark Application Status Serial Number Number
SMART BALANCE Renewed 75977525 2200863
Prosecution History
ﬁztr;yber History Text Date Due Date
1 INCOMING - EXT TIME TO OPPOSE FILED Apr 12, 2004
2 EXTENSION OF TIME GRANTED Apr 12, 2004
3 INCOMING - EXT TIME TO OPPOSE FILED I\/]ay 26, 2004
4 EXTENSION OF TIME GRANTED May 26, 2004
5 INCOMING - EXT TIME TO OPPOSE FILED Jul 23, 2004
[ EXTENSION OF TIME GRANTED Jul 23, 2004



Opposition Nos. 91194974 (Parent) and 91196358
PROMARK BRANDS INC., & H.J. HEINZ COMPANY v. GFA BRANDS, INC.
Offered by Applicant GFA Brands, Inc.













































Opposition Nos. 91194974 (Parent) and 91196358
PROMARK BRANDS INC., & H.J. HEINZ COMPANY v. GFA BRANDS, INC.
Offered by Applicant GFA Brands, Inc.

Generated on: This page was generated by TSDR on 2013-04-02 12:02:38 EDT

Mark: SMART BALANCE SMART BALANCE
U8 Serial Number: 75127811 Application Filing Date: Jul. 01, 1996
US Registration Number: 2276285 Registration Date: Sep. 07, 1999

Register: Principal
Mark Type: Trademark
Status: The regstration has been renewed.
Status Date: Sep. 16, 2009
Publication Date: Sep. 16, 1997 Notice of Allowance Date: Dec. 09, 1997

Mark Information

Mark Literal Elements: SMART BALANCE
Standard Character Claim: No
Mark Drawing Type: 1-TYPESET WORD(S) /LETTER(S) /INUMBER(S)

__Related Properties Information

Claimed Ownership of US 75977525
Registrations:

Parent Of: 75977525

Goods and Services

Note: The foliowing symbols indicate that the registrani/owner has amended the goods/services:
s Brackets {.]
s Double
& Aslari
For: mayonnaise [. lowfat and nonfat mayonnaise subslitutes, mayonnaise siyle dressings and salad dressings]
international Class: 030 - Primary Class U.S Class: 046

Class Status: ACTIVE

Basis: 1{a)
First Use: Feb 1999 Use in Commerce: Feb 1909
Basis Information (Case Leve)
Filed Use: No Currently Use: Yes Amended Use: No
Filed ITU: Yes Currently ITU: No Amended ITU: No
Filed 44D: No Currently 44D: No Amended 44D: No
Filed 44E: No Currently 44E: No Amended 44E: No
Filed 66A: No Currently 66A: No
Filed No Basis: No Currently No Basi

) Current OWi.l’e;r{‘s) I"‘r’iformatioyn

QOwner Name: GFA BRANDS, INC.

Owner Address: 115 West Century Road, Suite 260
Paramus, NEW JERSEY 07652
UNITED STATES
Legal Entity Type: CORPORATION State or Country Where DELAWARE
Organized:

__ Attorney/Correspondence Information

Attorney of Record
Attorney Name: JOHN L AMBROG! Docket Number: 1428-67418
Correspondent

Correspondent JOHN L. AMBROGI
Name/Address: WELSH & KATZ LTD




120 S RIVERSIDE PLZ 22ND FL
CHICAGO, ILLINOIS 60608
UNITED STATES
DomesticB’gpﬁr’ege‘ntative - Not Found

Prosecution History

Date

Mar. 15, 2012
Mar. 15, 2012
Nov. 18, 2009
Nov. 11, 2009
Sep. 16, 2009
Sep. 16, 2009
Sep. 11, 2009
Sep. 04, 2009
Nov. 07, 2007
Jun. 06, 2007
Jun. 06, 2007
Jun. 08, 2007
May 23, 2007
Sep. 05, 2006
Dec. 16, 2004
Nov. 01, 2004
Nov. 01, 2004
Sep. 07, 1999
Jul. 01, 1999
Jul. 01, 1999
Jun. 25, 1999
Jun. 25, 1999
May 25, 1999
May 25, 1999
Dec. 28, 1998
Dec. 03, 1998
Jun. 26, 1998
May 07, 1998
Jun. 27, 1998
May 07, 1998
Dec. 09, 1997
Sep. 16, 1997
Aug. 15, 1997
Jul. 16, 1997
Jun. 18, 1997
Jan. 21, 1997
Jan. 15, 1997
Jan. 13, 1997

Description

APPLICANT/CORRESPONDENCE CHANGES (NON-RESPONSIVE) ENTERED
TEAS CHANGE OF OWNER ADDRESS RECEIVED

ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY
ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY
REGISTERED AND RENEWED (FIRST RENEWAL - 10 YRS)
REGISTERED - SEC. 8 (10-YR) ACCEPTED/SEC. 8§ GRANTED
ASSIGNED TO PARALEGAL

TEAS SECTION 8 & 9 RECEIVED

ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY
ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY
ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY
ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY
AUTOMATIC UPDATE OF ASSIGNMENT OF OWNERSHIP
CASE FILE IN TICRS

REGISTERED - SEC. 8 (6-YR) ACCEPTED & SEC. 15 ACK
REGISTERED - SEC. 8 (6-YR) & SEC. 15 FILED

TEAS SECTION 8 & 15 RECEIVED

REGISTERED-PRINCIPAL REGISTER

ALLOWED PRINCIPAL REGISTER - SOU ACCEPTED
ASSIGNED TO EXAMINER
STATEMENT OF USE PROCESSING COMPLETE
EXTENSION 3 GRANTED

USE AMENDMENT FILED

EXTENSION 3 FILED

EXTENSION 2 GRANTED

EXTENSION 2 FILED

EXTENSION 1 GRANTED

EXTENSION 1 FILED

DIVISIONAL PROCESSING COMPLETE

DIVISIONAL REQUEST RECEIVED

NOA MAILED - SOU REQUIRED FROM APPLICANT
PUBLISHED FOR OPPOSITION

NOTICE OF PUBLICATION

APPROVED FOR PUB - PRINCIPAL REGISTER
CORRESPONDENCE RECEIVED IN LAW OFFICE

NON-FINAL ACTION MAILED

ASSIGNED TO EXAMINER

ASSIGNED TO EXAMINER

Proceeding
Number

88888

66607

66607

73373

73343
70722

_Maintenance Filings or Post Registration Information

Affidavit of Continued Section 8 - Accepted

Use:

Affidavit of Section 15 - Accepted
Incontestability:



Renewal Date:

TM Staff Information - None
File Location

Current Location: Not Found Date in‘lfoc‘gfti“qn; Sep16 20(?9' )
Assignment Abstract Of Title Information
Summary
1M Registrant: GFA Brands, Inc.

Total Assignments:

Assignment 1 of 11

Reel/Frame:
Date Recorded:

Supporting Documents:

Name:

l.egat Entity Type:

Name:

Legal Entity Type:

Address:

Correspondent Name:

Correspondent Address:

Conveyance:

ASSIGNS THE ENTIRE INTEREST
Pages: 6

assignment-tim-2825-0874 pdf

Assignor

GFA BRANDS, INC Execution Date: Mar. 31, 2004

CORPORATION State or Country Where OMIO
Organized:

Assignee

GFA BRANDS, INC.

CORPORATION State or Country Where DELAWARE

Organized:
600 MONTGOMERY STREET
CIOTSG4 L.P., SUITE 2900
SAN FRANCISCO, CALIFORNIA 94111
Correspondent
ROPES & GRAY LLP
ERIN A DUGAN, 1P PARALEGAL

ONE INTERNATIONAL PLACE
BOSTON, MA 02110

Domestic Representative - Not Found

Assignmént 2 of 11

Conveyance:
Reeil/Frame:
Date Recorded:

Supporting Documents:

Name:

Legal Entity Type:

Name:

Legal Entity Type:

Address:

Correspondent Name:

Correspondent Address:

SECURITY AGREEMENT
................. Pages: 35

Apr. 08, 2004

assignment-tm-2952-0167 pdf

Assignor
Execution Date: Mar. 31, 2004

CORPORATION State or Country Where DELAWARE

Grganized:
Assignee
UNION BANK OF CALIFORNIA, NA., AS ADMINISTRATIVE AGENT FOR THE LENDERS
NATIONAL BANKING ASSOCIATION

Grganized:
445 SOUTH FIGUERGCA STREET, 13TH STREET
ATTN: GARY KIRSHNER
LOS ANGELES, CALIFORNIA 90071
Correspondent
PILLSBURY WINTHROP LLP

REX D. FRAZIER, ESQ.
725 SOUTH FIGUEROA STREET, SUITE 2800
LOS ANGELES, CALIFORNIA 20017-5406

Domestic Representative - Not“Fgund ]
Assignment 3 of 11

State or Country Where No Place Where Organized Found

Conveyance:
Reel/Frame:
Date Recorded:

Supporting Documents:

CHANGE OF ADDRESS
£7£002 145 Pages: 3

Aug. 10, 2004

assignment-tm-2926-0149 pdf




Assignor

Name: GFA BRANDS, INC. Execution Date: Aug. 10, 2004

Legal Entity Type: CORPORATION State or Country Where DELAWARE

Organized:
Assignee
Name:
Legal Entity Type: CORPORATION

State or Country Where DELAWARE
Organized:

Address: 211 KNICKERBOCKER ROAD
CRESSKILL, NEW JERSEY 07628
Correspondent
Correspondent Name: ROPES & GRAY LLP

Correspondent Address: JACOB E. COMER, ESQ.
ONE INTERNATIONAL PLACE
BOSTON, MA 02110

_Domestic Representative - Not Found

Assignment 4 of 11

Conveyance: RELEASE BY SECURED PARTY

Reel/Frame: 352 Pages: §

Date Recorded: May 15, 2007

Supporting Documents: assignment-im-3544-03562 pd(

Assignor

Name: UNION BANK OF CALIFORNIA N.A. Execution Date: May 14, 2007

State or Country Where No Place Where Organized Found
Organized:

Legal Entity Type: NATIONAL BANKING ASSOCIATION

Assignee
Name: GFA BRANDS, INC.

Legal Entity Type: CORPORATION State or Country Where DELAWARE

Crganized:

Address: P.O. BOX 397 211 KNICKERBOCKER ROAD
CRESSKILL, NEW JERSEY 07626

Correspondent
Correspondent Name: PATRICK M. BERGIN

Correspondent Address: 111 EAST KILBOURN AVENUE
SUITE 1400
MILWAUKEE, Wi 53202

Domestic Representative - Not Found
Assignment 5 of 11

Conveyance: FIRST LIEN INTELLECTUAL PROPERTY SECURITY AGREEMENT

Reel/Frame:
Date Recorded:

Supporting Documents:

Name:

Legal Entity Type:

Name:

legal Entity Type:

Name:

Legal Entity Type:

Address:

Correspondent Name:

Correspondent Address:

3652/0879
Nov. 01, 2007
assignment-im-3652-0879. pdf

BSB ACQUISITION CO , ING
CORPORATION

BOULDER SPECIALTY BRANDS, INC

CORPORATION

BANK OF AMERICA, N.A.
NATIONAL ASSOCIATION

1455 MARKET ST,
5TH FLOOR
SAN FRANCISCO, CALIFORNIA 94103

SUSAN REISS

599 LEXINGTON AVENUE
SHEARMAN & STERLING LLP
NEW YORK, NY 10022

Pages: 12

Assignor

Execution Date: May 21, 2007

State or Country Where No Place Where Organized Found

Organized:

Execution Date: May 21, 2007

State or Country Where No Place Where Organized Found

Organized:

Assignee

State or Country Where No Place Where Organized Found

Organized:

Correspondent



Reel/Frame:
Date Recorded:

Supporting Documents:

Name:

Legal Entity Type:

Name:

Legal Entity Type:

Name:

Legal Entity Type:

Address:

Correspondent Name:

Correspondent Address:

Conveyance:
Reel/Frame:
Date Recorded:

Supporting Documents:

Name:

Legal Entity Type:

Name:

Legal Entity Type:

Address:

Name:

Legal Entity Type:

Address:

Correspondent Name:

Correspondent Address:

Conveyance:

RELEASE OF FIRST LIEN INTELLECTUAL PROPERTY SE

Domestic Representative - Not Feund -

SECOND LIEN INTELLECTUAL PROPERTY SECURITY AGREEMENT
3652/0891 Pages: 12
Naov. 01, 2007

assignment-tm-3652-0891.pd{

Assignor
BSB ACQUISITION CO., INC Execution Date: May 21, 2007

CORPORATION

State or Country Where No Place Where Organized Found
Organized:
BOULDER SPECIALTY BRANDS, INC. Execution Date: May 21, 2007

CORPORATION

State or Country Where No Place Where Organized Found
Organized:

Assignee
BANK OF AMERICA, NA.
NATIONAL ASSOCIATION

State or Country Where No Place Where Organized Found
Organized:

1455 MARKET ST.
5TH FLOOR
SAN FRANCISCO, CALIFORNIA 94103

Correspondent

SUSAN REISS

589 LEXINGTON AVENUE
SHEARMAN & STERLING LLP
NEW YORK, NY 10022

Domestic Representative - Not Fqund

_Assignment7of 11

Nov. 04, 2009
assignment-tm-4090-0872 pdf

Assignor
BANK OF AMERICA N.A. Execution Date: Nov. 04, 2009

CORPORATION

State or Country Where No Place Where Organized Found
Organized:

Assignee
BSB ACQUISITION CO., INC.
CORPORATION

State or Country Where DELAWARE
Organized:

115 W. CENTURY RD.

SUITE 260

PARAMUS, NEW JERSEY 07652
BOULDER SPECIALTY BRANDS, INC.

CORPORATION

State or Country Where DELAWARE
Organized:
115 WEST CENTURY RD.
SUITE 260
PARAMUS, NEW JERSEY 07652
Correspondent
PATRICK M. BERGIN
111 KILBOURN AVE.
SUITE 1400
MILWAUKEE, Wi 53202

”‘Demestie Representative - Not Found

Assignment 8

Coniveyance:
ReellFrame:
Date Recorded:

Supporting Documents:

Name:

RELEASE OF SECOND LIEN SECURITY INTEREST
4090/0983

Nov. 04, 2009

Pages: 11

assignment-im-4090-0983 . pdf

Assignor

BANK OF AMERICA, N.A. Execution Date: Nov. 04, 2009




Legal Entity Type:

Name:

Legal Entity Type:

Address:

Name:

Legal Entity Type:

Address:

Correspondent Name:

Correspondent Address:

CORPORATION

BSHE ACQUISITION CO. INC

CORPORATION

115 W. CENTURY RD.
SUITE 260
PARAMUS, NEW JERSEY 07652

BOULDER SPECIALTY BRANDS, INC.

CORPORATION

1185 W. CENTURY RD.
SUITE 260
PARAMUS, NEW JERSEY 07652

PATRICK M. BERGIN

111 E. KILBOURN AVE.
SUITE 1400
MILWAUKEE, WI 53202

Conveyance:
Reel/Frame;
Date Recorded:

Supporting Documents:

Name:

Legal Entity Type:

Namae:

l.egal Entity Type:

Address:

Correspondent Name:

Correspondent Address:

SECURITY INTEREST

Nov. 05, 2009

assignment-tn-4091-0319. pdf

CORPORATION

BANK OF MONTREAL AS AGENT
CHARTERED BANK

115 SOUTH LASALLE STREET
CHICAGO, ILLINOIS 60603

RICHARD KALWA

111 WEST MONRQE STREET
CHAPMAN AND CUTLER LLP
CHICAGO, 1L 60603

Domestic Representative - Not Found
Assignment 9 of 11

restic Representative - NotFound .
Assignment 10011

State or Country Where No Place Where Organized F-ound
Organized:

Assignee

State or Country Where DELAWARE
Organized:

State or Country Where DELAWARE
Organized:

Correspondent

Pages: 10

Assignor
Execution Date: Nov. 04, 2008

State or Country Where DELAWARE
Organized:

Assignee

State or Country Where CANADA
Organized:

Correspondent

Conveyance:
Reel/Frame:
Date Recorded:

Supporting Documents:

Name:

Legal Entity Type:

Name:

Legal Entity Type:

Address:

Correspondent Name:

Correspondent Address:

REEEASE BY SECURED PARTY
4812/0734

Jul. 02, 2012
assignment-tn-4812-0734 . pdi

BANK OF MONTREAL

CORPORATION

115 WEST CENTURY ROAD
SUITE 260
PARAMUS, NEW JERSEY 07652

JASON L. GREENBERG

ONE NEW YORK PLAZA
FRIED FRANK LLP

Pages: 7

Assignor
Execution Date: Jul. 02, 2012

State or Country Where CANADA
Organized:

Assignee

State or Country Where DELAWARE
Organized:

Correspondent




Reel/Frame:
Date Recorded:

Supporting Documents:

Nama:

L.egat Entity Type:

Conveyance:

NEW YORK, NY 10004-1980

Domestic Representative - Not Fou
Assignment 11 of 11

SECURITY INTEREST
481310493
Jul 02, 2012

assignment-tm-4813-0493 pdl

CORPORATION

Pages: 9

Assignor
Execution Date: Jul. 02, 2012

State or Country Where DELAWARE

Organized:
Assignee

Name: BANK OF MONTREAL, AS AGENT

State or Country Where CANADA
Organized:

Legal Entity Type:

Address: 115 SOUTH LASALLE STREET

CHICAGQO, ILLINOIS 60603
Correspondent
RICHARD KALWA

111 WEST MONROE STREET
CHAPMAN AND CUTLER LLP
CHICAGO, iL. 60603

Correspondent Name:

Correspondent Address:

Domestic Representative - th Fqund

Proceedings

Summary

Number of Proceedings: 17

‘ Type of Proceeding: Opposition . .
Fiting Date: Dec 31. 2009

Proceeding Number: 9

Terminated Status Date: Apr 16, 2010

MARY CATHERINE FAINT

Status:
Interlocutory Attorney:
Defendant

Name: lIsaren AB; c/o Brejans

MARK LEBOW

YOUNG & THOMPSON

209 MADISON STREET, SUITE 500
ALEXANDRIA VA , 22314

UNITED STATES

Correspondent Address:

Correspondent e-mail: {rademarks@young-thompson.com

Associated marks

L Serial Registration
Mark Application Status Number Number
SMART BALANCE GOLF Abandoned - After Inter-Partes Decision 79065432
Plaintiff(s)
Nams: GFA Brands, inc.
Corrgspondent Address: PATRICK M. BERGIN
DAVIS & KUELTHAU, 8.C.
111 E. KILBOURN AVE., SUITE 1400
MILWAUKEE Wi, 53202
UNITED STATES
Correspondent e-mail: pbergin@dkatiorneys.com
Associated marks
N Serial Registration
Mark Application Status Number Number
SMART BALANCE Renewed 75977525 2200663
SMART BALANCE Renewed 75127811 2276285
SMART BALANCE Section 8 and 15 - Accepted and 76252358 2952127
Acknowledged
SMART BALANCE Registered 77512724 3649833
SMART BALANGE OMEGA Section 8 and 15 - Accepted and 78272133 2958216



Acknowledged

SMART BALANCE Abandoned - No Statement Of Use Filed 77200582
SMART BALANCE Registered 77566103 3747526
Prosecution History
Elztr;yber History Text : Date Due Date
1 FILED AND FEE Dec 31, 2009
2 NOTICE AND TRIAL DATES SENT; ANSWER DUE Jan 05, 2010 Feb 14, 2010
3 PENDING, INSTITUTED Jan 05, 2010
4 NOTICE OF DEFAULT Mar 02, 2010
5 BOARD'S DECISION: SUSTAINED Apr 186, 2010
6 TERMINATED Apr 16, 2010
e bt i Type of Proceeding: Opposition .
Proceeding Number; 91193087 Filing Date: Dec 21, 2009
Status: Terminated Status Date: Dec 01, 2010

Interlocutory Attorney: JENNIFER KRISP
Defendant
Name: Radio Foods LLC

Correspondent Address: BASSAM N IBRAHIM
BUCHANAN INGERSOLL & ROONEY PC
1737 KING STREET, SUITE 600
ALEXANDRIA VA | 22314-1404
UNITED STATES

Correspondent e-mail: bassam ibrahim@bipc.com , loyd. smith@bipc.com

Associated marks

Mark Application Status f}irri:lk[)er zzgri]zt;?tion
SMART GOODNESS Abandoned - After Inter-Partes Decision 77620901
Plaintiff(s)
Name: GFA Brands. Inc.
Correspondent Address: PATRICK M BERGIN

DAVIS & KUELTHAU $C

111 EAST KILBOURN AVENUE, SUITE 1400

MILWAUKEE WI , 53202

UNITED STATES

Correspondent e-mail: jheino@dkattorneys.com
Associated marks
Mark Application Status fli:'?:)er ﬁﬁgj'ztel'ftion
SMART BALANCE Section 8 and 15 - Accepted and 76252358 2952127
Acknowledged
SMART BALANCE Renewed 75127811 2276285
SMART BALANCE Renewed 75977525 2200663
SMART BALANCE Registered 77512724 3649833
SMART BALANCE OMEGA Section 8 and 15 - Accepted and 78079133 2058216
Acknowledged
SMART BALANCE Abandoned - No Statement Of Use Filed 77200582
SMART BALANCE Registered 77566103 3747526
Prosecution History
El:tr;yber History Text Date Due Date

1 FILED AND FEE Dec 21, 2009
2 NOTICE AND TRIAL DATES SENT; ANSWER DUE Dec 21, 2009 Jan 30, 2010
3 PENDING. INSTITUTED Dec 21, 2009
4 ANSWER Jan 25, 2010
5 'S MOT FOR EXTEN. OF TIME W/ CONSENT Mar 30, 2010
8 EXTENSION OF TIME GRANTED Apr 05, 2010



7 D'S MOT FOR EXTEN. OF TIME W/ CONSENT

8 EXTENSION OF TIME GRANTED

[¢] 'S MOT FOR EXTEN. OF TIME W/ CONSENT

10 EXTENSION OF TiME GRANTED

11 CHANGE OF CORRESPONDENCE ADRDRESS

12 D'S CHANGE OF CORRESPONDENCE ADDRESS

13 D'S MOT FOR EXTEN, OF TIME W/ CONSENT

14 EXTENSION OF TIME GRANTED

15 D'S MOT FOR EXTEN. OF TIME W/ CONSENT

16 EXTENSION OF TIME GRANTED

17 STIPULATION FOR AN EXTENSION OF TiME

18 EXTENSION OF TIME GRANTED

19 WITHDRAWAL OF APPLICATION

20 BOARD'S DECISION: SUSTAINED
TERMINATED

21

Mar 31, 2010
Apr 12, 2010
Apr 30, 2010
May 10, 2010
May 13, 2010
May 13, 2010
Jun 29, 2010
Jul 08, 2010

Aug 30, 2010
Sep 11, 2010
Oct 26, 2010
Oct 26, 2010
Nov 23, 2010
Dec 01, 2010

- j[y‘p‘;of Proceedihg: Oppoéition

Proceeding Number: 91185689
Status: Terminated

Interlocutory Attorney: ANGELA LYKOS

Name;: Healthy Delight Foods LILL.C

Correspondent Address: MARK J. NAHNSEN
BARNES & THORNBURG LLP
PO BOX 2786
CHICAGO IL , 60690-2786
UNITED STATES

Correspondent e-mail: mnahnsen@@btiaw.com

Associated marks

Filing Date: Aug 06, 2008

Status Date: Dec 02, 2008

Defendant

Mark

SMART@HEART

Correspondent Address:

Correspondent e-mail:

Associated marks

Mark

SMART BALANCE

Entry
Number

RS

oD O AW

Name:

Application Status

Abandoned - After Inter-Partes Decision
Plaintiff(s)
GFA Brands. Inc

John L. Ambrog:

HUSCH BLACKWELL SANDERS WELSH & KATZ
120 South Riverside Plaza 22nd Floor, Suite 2200
Chicago . , 60606

UNITED STATES

ladocket@welshkatz.com

Application Status

TERMINATED

History Text

FILED AND FEE

NOTICE AND TRIAL DATES SENT; ANSWER DUE:

PENDING, INSTITUTED
NOTICE OF DEFAULT
BOARD'S DECISION: SUSTAINED

Aug 06, 2008
Aug 07, 2008
Aug 07, 2008
Oct 15, 2008
Dec 02, 2008
Dec 02, 2008

Type of Proceéding Oppos

Proceeding Number: 91185680

Status: Terminated

Interlocutory Attorney: ANGELA LYKOS

Serial
Number

77311803

Serial Number

Sep 16, 2008

Registration

Number

Registration

Number
Renewed 76127311 2276285
Prosecution History
Date Due Date

Filing Date: Aug 06, 2008
Status Date: Dec 02, 2008



Name:

Correspondent Address:

Associated marks
Mark

SMART@HEART

Name:

Correspondent Address:

Correspondent e-mail:
P

Associated marks

Mark

Defendant
Healthy Delight Foods LLC
MARK J. NAHNSEN
BARNES & THORNBURG LLP
PO BOX 2786

CHICAGO IL , 60690-2786
UNITED STATES

Application Status

Abandoned - After Inter-Partes Decision
Plaintiff(s)
GFA Brands, Inc.

John L. Ambrogt

HUSCH BLACKWELL SANDERS WELSH & KATZ
120 South Riverside Plaza 22nd Floor, Suite 2200
Chicago ., 60606

UNITED STATES

fladocket@welshkalz. com

Application Status Serial Number

Serial Registration
Number Number
77311803

Registration

Number
SMART BALANCE Renewed 75127811 2276285
Prosecution History
Elgtr;yber History Text Date Due Date
1 FILED AND FEE Aug 08, 2008
2 NOTICE AND TRIAL DATES SENT; ANSWER DUE: Aug 07, 2008 Sep 16, 2008
3 PENDING, INSTITUTED Aug 07, 2008
4 NOTICE OF DEFAULT Oct 15, 2008
5 BOARD'S DECISION: SUSTAINED Dec 02, 2008
6 TERMINATED Dec 02, 2008
; Type of Proceeding: Opposition
Proceeding Number: 91164629 Filing Date: Mar 22,
Status: Terminated Status Date: Mar 23, 2005
Interlocutory Attormey: CHERYL S GOODMAN
Defendant
Name: Sargento Foods, Inc
Correspondent Address: DANIEL £ KATTMAN
C/O REINHART BOERER VAN DEUREN §.C.
1000 NORTH WATER STREET, SUITE 2100
MILWAUKEE WI , 63202
Associated marks
Mark Application Status :lil;i:l;er sﬁgiz:?tion
SARGENTO BETTER BALANCE Abandoned - After Inter-Partes Decision 76585730
Plaintiff(s})
Name: GFA BRANDS, INC.
Correspondent Address: JOHN L AMBROGI
WELSH & KATZ, LTD.
120 SOUTH RIVERSIDE PLAZA, 22ND FLOOR
CHICAGO L., 60606
Associated marks
Mark Application Status Serial Number Eﬁgii:ftion
SMART BALANCE Renewed 75127811 2276285
Prosecution History
Ea:‘?;)er History Text Date Due Date
FILED AND FEE Mar 22, 2005
2 NOTICE AND TRIAL DATES SENT; ANSWER DUE: Mar 23, 2005 May 02, 2005



3 PENDING,
4 NOTICE OF DEFAULT
5

6 TERMINATED

BOARD'S DECISION: SUSTAINED

INSTITUTED Mar 23, 2005
Jul 05, 2005
Sep 15, 2005

Dec 22, 2005

Procesding Number:
Status:

Interlocutory Attorney:

Name:

Correspondent Address:

Associated marks
Mark

SARGENTO BET

Name:

Correspondent Address:

Associated marks
Mark
SMART BALANCE
Name:

Correspondent Address:

Correspondent e-mail:

R BALANCE

Type of Proceeding: Extension of Time

76585730 Filing Date: Feb 22, 2005
Status Date: Apr 26, 2005

Terminated

Defendant
Sargenlo Foods, Inc.

DANIEL E. KATTMAN

C/O REINHART BOERER VAN DEUREN $.C.
1000 NORTH WATER STREET, SUITE 2100
MILWAUKEE WI , 53202

Application Status

Abandoned - After Inter-Partes Decision
Potential Opposer(s)

GFA BRANDS, INC.

JOHN L AMBROG!

WELSH & KATZ, LTD.

120 SOUTH RIVERSIDE PLAZA, 22ND FLOOR

CHICAGO IL , 60606

Application Status

Renewed
GFA Brands, Inc

John L. Ambrogi

Welsh & Katz, Lid.

120 South Riverside Plaza, Suite 2200
Chicago IL , 60606

UNITED STATES

Jambrogi@welshkatz.com

Prosecution History

Entry .
Number History Text Date
INCOMING - EXT TIME TO OPPOSE FILED Feb 22, 2005
2 EXTENSION OF TIME GRANTED Fab 22, 2005

Proceeding Number:
Status:

interlocutory Attorney:

Name:

Correspondent Address:

Associated marks
Mark

SMART NUGGETS

Name:

Correspondent Address:

Associated marks

Mark

__Type of Proceeding: Opposition

944

Terminated
ALBERT J ZERVAS
Defendant
CONAGRA BRANDS, INC
PATRICK C. STEPHENSON
MCGRATH, NORTH, MULLIN & KRATZ, P.C.
1400 ONE CENTRAL PARK PLAZA OMAHA, NE 68102

Application Status

Abandoned - No Statement Of Use Filed
Plaintiff(s)
FITNESS FOODS, ING., AND GFA BRANDS,
DANIEL R. GHERRY

WELSH & KATZ, LTD
120 SOUTH RIVERSIDE PLAZA. 22ND FLLOOR CHICAGO, I 80606

Application Status

Serial Number

75127811

Filing Date: Sep 05, 2002
Status Date: Nov 18, 2002

Serial Number

Registration
Number

76585730

Registration
Number

2276285

Due Date

Registration
Number

76111754

Registration
Number



SMART BALANCE Renewed 75127811 2276285

Prosecution History

El:tr;);)er History Text Date Due Date
1 FILED AND FEE Sep 05, 2002
2 NOTICE AND TRIAL DATES SENT, ANSWER DUE: Nov 07, 2002 Dec 17, 2002
3 PENDING, INSTITUTED Nov 07, 2002
4 OPPOSITION 1S NULL AND VOID AND IT 1S DI SMISSED Nov 19, 2002
5 TERMINATED Nov 19, 2002

_.Type of Proceeding: Extension of Time
Filing Date: Aug 31, 2002

Proceeding Number: 761117

Status: Terminated Status Date: Aug 31, 2002
Interlocutory Attorney:
Defendant
Name: ConAgra Brands, Inc.

Correspondent Address: PATRICK C, STEPHENSON
MCGRATH, NORTH, MULLIN & KRATZ, P.C.
1400 ONE CENTRAL PARK PLAZA
OMAHA NE | 68102

Associated marks

Serial Registration

Mark Application Status Number Number

SMART PUDDING Abandoned - After Inter-Partes Decision
Potential Opposer(s)
Name: FITNESS FOODS. INC. AND GFA BRANDS, INC

Correspondent Address: JOHN L. AMBROGI
WELSH & KATZ, LTD.
120 S. RIVERSIDE PLAZA, 22ND FLOOR
CHICAGO 1. . 80606

Associated marks

Mark Application Status Serial Number Registration

Number
SMART BALANCE Renewead 75127811 2276285
Prosecution History
Eztgyber History Text Date Due Date
1 INCOMING - EXT TIME TO OPPOSE FILED Jun 27, 2002
2 DELETE ENTRY Aug 31, 2002
3 DELETE ENTRY Aug 31, 2002
4 EXTENSION OF TIME GRANTED Aug 31, 2002
Proceeding Number: 911 Filing Date: Aug 06, 2002
Status: Terminaled Status Date: Jul 07, 2003
Interlocutory Attorney: ALBERT J ZERVAS
Defendant
Name: CONAGRA BRANDS, INC
Correspondent Address: PATRICK C. STEPHENSON

MCGRATH, NORTH, MULLIN & KRATZ

222 South 15 St, 1400 ONE CENTRAL PARK PLZ

Omaha NE , 68102
Associated marks

Mark Application Status flz:i:t‘:er sigi‘sbt;ation
SMART YOGURT Abandoned - After Inter-Partes Decision 76111751
Plaintiff(s)

Name: FITNESS FOODS, INC.. AND GFA BRANDS. INC

Correspondent Address: JOHN L. AMBROGH
WELSH & KATZ, LTD
120 S RIVERSIDE PLZ, 22ND FL
Chicaga I, 60606



Associated marks
Mark
SMART BALANCE

Entry

Number History Text

FILED AND FEE

N oo

PENDING, INSTITUTED

ANSWER

P'S MOT FOR EXTEN. OF TIME W/ CONSENT
STIPULATION NOTED AND APPROVED

EXP OF ABAND

BOARD'S DECISION: SUSTAINED

O Ny AW

TERMINATED

NOTICE AND TRIAL DATES SENT; ANSWER DUE:

Application Status

Renewed

Prosecution History

Date

Aug 06, 2002
Aug 27, 2002
Aug 27, 2002
Oct 03, 2002
Feb 27, 2003
Mar 31, 2003
May 01, 2003
Jul 07, 2003

Jul 07, 2003

Type of Proceeding: Opposition

Registration
Number

2276285

Serial Number

Due Date

Oct 06, 2002

Proceeding Number: 91152649
Status: Terminated

intertocutory Attorney:

Filing Date: Aug 06, 2002

Status Date: Jun 03, 2003

Defendant
Name: CONAGRA BRANDS, INC.
Correspondent Address: PATRICK C. STEPHENSON
MCGRATH, NORTH, MULLIN & KRATZ
1801 Dodge St, Ste 3700, First Natl Twr
Omaha NE , 88102
Associated marks
Mark Application Status

SMART LUNCH

Abandoned - No Statement Of Use Filed

Plaintiff(s)

Name: FITNESS FOODS, INC., AND GFA BRANDS, INC

Correspondent Address: JOHN L. AMBROGI
WELSH & KATZ, L.TD
120 8 RIVERSIDE PLZ. 22ND FL
Chicago 1L, 60606

Associated marks

Mark

SMART BALANCE

Entry

Number History Text
1 FILED AND FEE
2 NOTICE AND TRIAL DATES SENT; ANSWER DUE:
3 PENDING, INSTITUTED
4 ANSWER
5 P'S MOT FOR EXTEN, OF TIME W/ CONSENT
) STIPULATION NOTED AND APPROVED
7 STIPULATION
8 B0'S DECISION: DISMISSED W/ PREJUDICE
9 TERMINATED

Application Status

Renewed

Prosecution History

Date

Aug 08, 2002
Aug 27, 2002
Aug 27, 2002
Oct 03, 2002
Feb 27, 2003
Mar 20, 2003
Apr 24, 2003
Jun 03, 2003
Jun 03, 2003

Serial Registration
Number Number
76111750

Registration
Number

2276285

Serial Number

Due Date

Oct 086, 2002

Proceeding Number: 91152706
Status: Terminated

Interlocutory Attorney: CINDY B GREENBAUM

Filing Date: Aug

06, 2002

Status Date: May 29, 2003

Defendant



Name:

Correspondent Address:

Associated marks

Mark

SMART PUDDING

Name:

Correspondent Address:

Associated marks

Mark

SMART BALANCE

CONAGRA BRANDS, INC.

PATRICK C STEFHENSON
MCGRATH NORTH, MULLIN & KRATZ. P.C
1400 ONE CENTRAL PARK PLAZA OMAHA NE 68102

s Serial Registration
Application Status Number Number
Abandoned - After Inter-Partes Decision 76111722

Plaintiff(s)
FITNESS FOODS, INC. AND GFA BRANDS, INC.

JOHN L. AMBROGI
WELSH & KATZ, LTD.
120 SOUTH RIVERSIDE PLAZA, 22ND FLOOR CHICAGO, IL 60606

Application Status Serial Number

Renewed 75127811

Prosecution History

Elﬁtrzoer History Text Date
1 FILED AND FEE Aug 06, 2002
2 NOTICE AND TRIAL DATES SENT; ANSWER DUE: Aug 31, 2002
3 PENDING. INSTITUTED Aug 31, 2002
4 ANSWER Oct 03, 2002
5 P'S REQ. TO RESET TRIAL DATES W/CON Feb 27, 2003
8 GRANTED P'S #5 Apr 04, 2003
7 ABANDONMENT OF SN 76111722 Apr 28, 2003
8 BOARD'S DECISION: SUSTAINED May 29, 2003
9 TERMINATED May 29, 2003

Proceeding Number: 76

Registration
Number

2276285

Due Date

Oct 10, 2002

>f Proceeding: Extension of Time

Filing Date: Jul 24, 2002

Status:

Interlocutory Attorney:

Name:

Correspondent Address:

Associated marks

Mark

SMART YOGURT

Name:

Correspondent Address:

Associated marks
Mark

SMART BALANCE

Name:

Correspondent Address:

Entry Number

Tenninated

Status Date: Jul 24, 2002

History Text

Defendant
ConAgra Brands, Inc.
PATRICK C. STEPHENSON
MOGRATH, NORTH, MULLIN & KRATZ, P.C.
1400 ONE CENTRAL PARK PLAZA
OMAHMHA NE , 68102

Serial
Number

Application Status

Abandoned - After Inter-Partes Decision
Potential Opposer(s)
FITNESS FOODS, ING., AND GFA BRANDS, INC.,

JOHN L. AMBROGI, E8Q

WELSH & KATZ, LTD.

120 SOUTH RIVERSIDE PLAZA, 22ND FL.LOOR
CHICAGO IL , 60606

Application Status Serial Number

Renewed 75127811
FITNESS FOODS, INC
JOHN L. AMBROG!
WELSH & KATZ, LTD.
120 8. RIVERSIDE PLAZA, 22ND FLOOR
CHICAGO IL , 60606
Prosecution History
Date

Registration
Number

1

Registration
Number

Due Date



w N

N

Proceeding Number:

Status:

intertocutory Attorney:

Name:

Correspondent Address:

Associated marks
Mark

SMART LUNCH

Name:

Gorrespondent Address:

Associated marks
Mark

SMART BALANCE
Name:

Correspondent Address:

Entry Number

EXTENSION OF TIME GRANTED

INCOMING - EXT TIME TO OPPOSE FILED
EXTENSION OF TIME GRANTED
INCOMING - EXT TIME TO OPPOSE FILED

Jun 13, 2002
Jul 24, 2002
Jul 11, 2002
Jul 24, 2002

‘Type of Proceeding: Extension of Time

Terminated

Defendant
ConAgra Brands, inc.

PATRICK C. STEPHENSON

MCGRATH, NORTH, MULLIN & KRATZ, P.C.
1400 ONE CENTRAL PARK PLAZA

OMAHA NE , 68102

Application Status

Abandoned - No Statement Of Use Filed

Potential Opposer(s)
FITNESS FOODS, INC.. AND GFA BRANDS. INC.

JOHN L. AMBROGI, ESQ.

WELSH & KATZ, LTD.

120 SOUTH RIVERSIDE PLAZA, 22ND FLOOR
CHICAGO 1L, 60606

Application Status

Renewed
Fitness Foods, inc. and GFA Brands, Inc

John L. Ambrogi

Wesih & Katz. Lid.

120 S. Riverside Plaza, 22nd Floor
Chicago L., 606086

Prosecution History

History Text

INCOMING - EXT TIME TO OPPOSE FILED

EXTENSION OF TIME GRANTED

Proceeding Number:
Status:

Interlocutory Attorney:

Name:

Correspondent Address:

Associated marks
Mark

SMART NUGGETS

Name:

Correspondent Address:

Associated marks
Mark

SMART BALANCE

o Typeof Préceeding':wéy)&énmsyi‘gﬁmo ime

76111754

Terminated

Defendant
ConAgra Brands, Inc.

PATRICK C. STEPHENSON

MCGRATH, NORTH, MULLIN & KRATZ, P.C.
1400 ONE CENTRAL PARK PLAZA

OMAHA NE |, 68102

Application Status

Abandoned - No Statement Of Use Filed

Potential Opposer(s)
FITNESS FOODS, INC., AND GFA BRANDS.
DANIEL R CHERRY
WELSH & KATZ, LTD
120 SOUTH RIVERSIDE PLAZA, 22ND FLOOR
CHICAGO 1L . 60606

Application Status

Renewed

Filing Date: Jul 16, 2002

Status Date: Jul 16, 2002

Serial Registration
Number Number
76111750

Serial Number

75127811

Date
Jun 27, 2002
Jul 16, 2002

Registration
Number

2276285

Due Date

Filing Date: Jul 16, 2002
Status Date: Jul 16, 2002

Serial Registration
Number Number
76111754

Serial Number

Registration
Number

2276285



Name: Fitness Foods, Inc. and GFA Brand, Inc.

Correspondent Address: John L. Ambrogi

Welsh & Katz, Lid.
120 S. Riverside Plaza, 22nd Floor
Chicago L. , 60606

Associated marks

Mark

Entry

Number History Text

INCOMING - EXT TIME TO OPPOSE FILED
NO GOOD CAUSE/TIME CUT

INCOMING - EXT TIME TO OPPOSE FILED
EXTENSION OF TIME GRANTED

Application Status Serial Number

Prosecution History

Date

Jun 13, 2002
Jul 16, 2002
Jul 11, 2002

1
2
3
4

Sep 02, 2002

Registration
Number

Due Date

Proceeding Number:
Status:

interlocutory Attorney:
Name:

Correspondent Address:

Associated marks
Mark

SMART JUICE

Name:

Correspondent Address:

Associated marks

i T
Terminated Status Date: Oct 20, 2003
ALBERT J ZERVAS

Defendant
JOSEPH MICHAEL O'NEIL

TIMOTHY A LONG

CHERNOFF VILHAUER MCCLUNG & STENZEL
601 SW 2ND AVENUE SUITE 1600

PORTLAND OR |, 97204-3157

N Serial Registration
Application Status Number Number
Abandoned - After Inter-Partes Decision 75726461

Plaintiff(s)
FITNESS FOODS, INC. AND GFA BRANDS, INC.
JOMN L. AMBROGH
WELSH & KATZ, LTD
120 SOUTH RIVERSIDE PLAZA 22ND FLLOOR
CHICAGO Il , 80606

Registration

Status:

interlocutory Attorney:

Name:

Correspondent Address:

Terminated

ELIZABETH A DUNN

Status Date: Sep 11, 2001

Defendant

NEW BALANCE ATHLETIC SHOE, INC

JEREMIAH LYNCH

LAHIVE & COCKFIELD LLP
28 STATE STREET
BOSTON MA | 02109

Mark Application Status Serial Number Number

SMART BALANCE Renewed 75127811 2276285
Prosecution History

Elztm%er History Text Date Due Date
1 FILED AND FEE Jun 28, 2001
2 NOTICE AND TRIAL DATES SENT; ANSWER DUE: Jul 13, 2001 Aug 22, 2001
3 PENDING, INSTITUTED Jul 13, 2001
4 NOTICE OF DEFAULT Apr 04, 2002
5 BOARD'S DECISION: SUSTAINED Jul 26, 2002
8 TERMINATED Jul 26, 2002
7 DELETE ENTRY Oct 20, 2003
8 TERMINATED Oct 20, 2003
_w m - Type of Proceeding: OPPOSiﬁO“W .

Proceeding Number: 81118573 Filing Date: Apr27, 2000



Associated marks

Mark

NEW BALANCE

Application Status fli,:l‘l)er ﬁﬁ?'izgfﬁo"
Abandoned - No Statement Of Use Filed 75294371

Plaintiff(s)
Name: GFA BRANDS, INC.

Correspondent Address: JOMN L. AMBROGI, ESQ.

WELSH & KATZ, [TD.
120 SOUTH RIVERSIDE PLAZA 22ND FLOOR
CHICAGO 1L, 606086

Associated marks

Registration

Mark Application Status Serial Number Number
SMART BALANCE Renewed 75127811 2276285
Prosecution History
Er:ltrx)er History Text Date Due Date
1 FILED AND FEE Apr 27, 2000
2 NOTICE SENT; TRIAL DATES RESET: ANSWER DUE Jun 08, 2000 Jul 18, 2000
3 PENDING, INSTITUTED Jun 08, 2000
4 MOTION TO AMEND Jul 13, 2000
5 D'S MOT FOR EXTEN. OF TIME W/ CONSENT Aug 18, 1990
6 D'S MOT FOR EXTEN. OF TIME W/ CONSENT Aug 17, 2000
7 D'S MOT FOR EXTEN. OF TIME W/ CONSENT Sep 15, 2000
8 D'S MOT FOR EXTEN. OF TIME W/ CONSENT Dec 14, 2000
9 D'S MOT FOR EXTEN. OF TIME W/ CONSENT Jan 12, 2001
10 D'S MOT FOR EXTEN. OF TIME W/ CONSENT Feb 08, 2001
11 D'S MOT FOR EXTEN. OF TIME W/ CONSENT Mar 14, 2001
12 D'S MOT FOR EXTEN. OF TIME W/ CONSENT Apr 13, 2001
13 D'S MOT FOR EXTEN. OF TIME W/ CONSENT May 11, 2001
14 RESPONSE DUE 7/8/01 Jun 08, 2001
15 D'S MOT FOR EXTEN. OF TIME W/ CONSENT Jun 15, 2001
16 WITHDRAWAL OF OPPOSITION Jun 15, 2001
17 BI'S DECISION: DISMISSED W/O PREJUDICE Sep 11, 2001
18 FERMINATED Sep 11, 2001
T e e e ProceedlngOpposmon e
Proceeding Number: 91118815 Filing Date: Mar 02, 2000
Status: Terminated Status Date: May 02, 2001

interlocutory Attorney: LINDA M SKORO

Defendant
Name: PROCTER & GAMBLE CORPORATION

Correspondent Address: MARCOO KERSCHEN

THE PROCTER & GAMBLE COMPANY
ONE PROCTER & GAMBLE PLAZA
CINCINNATI OH | 45202

Associated marks

Mark

COOKSMART

e Serial Registration
Application Status Number Number
Abandoned - After inter-Partes Decision 75745038

Plaintifé(s)
Name: FITNESS FOODS, INC. AND GFA BRANDS, INC.

Correspondent Address: JOHN L. AMBROG!, ESQ.

WELSH & KATZ, LTD.
120 SOUTH RIVERSIDE PLAZA 22ND FLOOR
CHICAGO (L., 60606

Associated marks

Mark

Application Status

Serial Number Registration



Number

SMART BALANCE Renewed 75127811 2276285

Prosecution History

El:tr;{)er History Text Date Due Date
1 FILED AND FEE Mar 02, 2000
2 NOTICE SENT; TRIAL DATES RESET; ANSWER DUE Jun 16, 2000 Jul 26, 2000
3 PENDING, INSTITUTED Jun 16, 2000
4 WITHDRAWAL OF APPLICATION Oct 16, 2000
5 BD'S DECISION: DISMISSED W/O PREJUDICE May 02, 2001
6 TERMINATED May 02, 2001



Opposition Nos. 91194974 (Parent) and 91196358
PROMARK BRANDS INC., & H.J. HEINZ COMPANY v. GFA BRANDS, INC.
Offered by Applicant GFA Brands, Inc.















Opposition Nos. 91194974 (Parent) and 91196358
PROMARK BRANDS INC., & H.J. HEINZ COMPANY v. GFA BRANDS, INC.
Offered by Applicant GFA Brands, Inc.

Generated on: This page was generated by TSDR on 2013-04-02 12:36:47 EDT
Mark: SMART BALANCE

US Serial Number: 76252358 Application Filing Date: May 04, 2001
US Registration Number: 20562127 Registration Date: May 17, 2005
Register: Principal
Mark Type: Trademark
Status: A Seclions 8 and 15 combined declaration has been accepted and acknowledged.
Status Date: Jul. 13, 2010
Publication Date: Ocl. 26, 2004 Notice of Atlowance Date: Jan. 18, 2005

Mark Literal Elements: SMART BALANCE
Standard Character Claim: No
Mark Drawing Type: 1 - TYPESET WORD(S) /LETTER(S) INUMBER(S)

_Related Properties Information

Claimed Ownership of US 220066
Registrations:

__Goods and Services

ant/owner has amended the goous,

Note: The [olicwing ayn

fon 15 afhdavit of

For: Popped and Processed Popcorn

International Class: 030 - Primary Class U.8 Class: 046
Class Status: ACTIVE

Basis: 1(a)

First Use: Sep. 2002 Use in Commerce: Sep. 2002
Basis Information (Case Level)

Filed Use: No Currently Use: Yes Amended Use: No
Fited ITU: Yes Currently ITU: No Amended ITU: No
Filed 44D: No Currently 44D: No Amended 44D: No
Filed 44E: No Currently 44E: No Amended 44E: No
Filed 66A: No Currently 66A: No

Filed No Basis: No Currently No Basis: No

Current Owner(s) Information
Owner Name: GFA BRANDS, iINC
Owner Address: 115 West Cenlury Road. Suite 260
Paramus, NEW JERSEY 07652
UNITED STATES
Legal Entity Type: CORPORATION State or Country Where DELAWARE
Organized:

~ Attorney/Correspondence Information




Attorney of Record

Attorney Name: Patrick M. Bergin Docket Number: 33616.96456
Attorney Primary Email pbergin@dkattorneys.com Attorney Email Yes
Address: Authorized:
Correspondent

Correspondent Patrick M. Bergin
Name/Address: Davis & Kuelthau, s.c.

1M1 E Kilbourn Ave

Suite 1400

Mitwaukee, WISCONSIN 53202
UNITED STATES

Phone: 414-225-7563 Fax: 414-278-3763

Correspondent e-mail: pbergingdkatiomeys.com Correspondent e-mail Yes

Authorized:

Domgstic Representative - Notfo‘w‘jqw o

Date

Mar.
Mar,

15, 2012
15, 2012

Jul, 13, 2010
Jul. 13, 2010

Jun.

Nov.
Nov.
Nov.

Jun.
Jun.
Jun.
May
May

Mar.
Feb.
Feb.
Feb.
Feb.
Feb.
Feb.
Feb.

Jan,
Oct.
QOct.

Aug.
Aug.
Aug.
Aug.
Aug.
Aug.
Mar.
Feb.
Mar.

Jan.

24,2010
18, 2009
11, 2009
07, 2007
06, 2007
06, 2007
06, 2007
23, 2007
17, 2005
17, 2005
265, 2005
24,2005
24, 2005
09, 2005
09, 2005
09, 2005
09, 2005
18, 2005
26, 2004
06, 2004
27,2004
20, 2004
18, 2004
12, 2004
12,2004
11, 2004
22,2004
27,2003
26, 2002
08, 2002

Prosecution History

Description

APPLICANT/CORRESPONDENCE CHANGES (NON-RESPONSIVE) ENTERED
TEAS CHANGE OF OWNER ADDRESS RECEIVED

REGISTERED - SEC. 8 (68-YR) ACCEPTED & SEC. 15 ACK.

CASE ASSIGNED TO POST REGISTRATION PARALEGAL

TEAS SECTION 8 & 15 RECEIVED

ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY
ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY
ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY
ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY
ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY
ASSIGNMENT OF OWNERSHIP NOT UPDATED AUTOMATICALLY
AUTOMATIC UPDATE OF ASSIGNMENT OF OWNERSHIP
REGISTERED-PRINCIPAL REGISTER

LAW OFFICE REGISTRATION REVIEW COMPLETED

ALLOWED PRINCIPAL REGISTER - SOU ACCEPTED
STATEMENT OF USE PROCESSING COMPLETE
EXTENSION 1 GRANTED

USE AMENDMENT FILED

EXTENSION 1 FILED

TEAS STATEMENT OF USE RECEIVED

TEAS EXTENSION RECEIVED

NOA MAILED - SOU REQUIRED FROM APPLICANT

PUBLISHED FOR OPPOSITION

NOTICE OF PUBLICATION

ASSIGNED TO LIE

LAW OFFICE PUBLICATION REVIEW COMPLETED
ASSIGNED TO LIE
UNRESPONSIVE/DUPLICATE PAPER RECEIVED

PAPER RECEIVED

APPROVED FOR PUB -~ PRINCIPAL REGISTER
CASE FILE IN TICRS

ASSIGNED TO EXAMINER

LETTER OF SUSPENSION MAILED
CORRESPONDENCE RECEIVED IN LAW OFFICE

Proceeding
Number

88888

67723
67723

78288

76874
76874
76874
76874

78288
66230
66230

68625



NON-FINAL ACTION MAILED
ASSIGNED TO EXAMINER

Jul. 25, 2001
78447

~ Maintenance Filings or Post Registration Information

Affidavit of Continued Section 8 - Accepted
Use:

Affidavit of Section 15 - Acceptled
incontestability:

Current Location:

'TM Staff and Location Information

TM Staff Information - None
File Location
TMEG LAW OFFICE 108

Assignm“eni A‘bstract vOf Title Information

Date in Location: Jul. 13, 2010

Summary

Total Assignments:

10 Registrant: GFA Brands, inc.

Conveyance:
Reel/lFrame: .
Date Recorded:

Supporting Documents:

Name:

Legal Entity Type:

Name:

Legal Entity Type:

Address:

Correspondent Name:

Correspondent Address:

Pages: 35
Apr. 08, 2004

assignment-tm-2052-0167 pdi

Assignor
Execution Date: Mar. 31, 2004

State or Courntry Where DELAWARE
Organized:

GFA BRANDS, INC.
CORPORATION

Assignee
UNION BANK OF CALIFORNIA, N.A., AS ADMINISTRATIVE AGENT FOR THE LENDERS
NATIONAL BANKING ASSOCIATION

State or Country Where No Place Where Organized Found
Organized:

445 SOUTH FIGUEROA STREET, 13TH STREET
ATTN: GARY KIRSHNER
LOS ANGELES, CALIFORNIA 90071

Correspondent
PILLSBURY WINTHROP LLP
REX D. FRAZIER, ESQ.

725 SOUTH FIGUEROA STREET, SUITE 2800
LOS ANGELES, CALIFORNIA 80017-5408

Domestic Regresentative - Not Found‘ )
Assignment 2 of 10

Conveyance:
Reel/Frame:
Date Recorded:

Supporting Documents:

Name:

Legal Entity Type:

Name:

Legal Entity Type:

Address:

Correspondent Name:

Correspondent Address:

CHANGE OF ADDRESS
294110281

Sep. 21, 2004
assignment-im-2941-0281 pdf

Pages: 2

Assignor
Execution Date: Aug. 10, 2004

State or Country Where DELAWARE
Organized:

GFA BRANDS, INC.
CORPORATION

Assignee
GFA BRANDS, INC.
CORPORATION State or Country Where DELAWARE
Organized:

211 KNICKERBOCKER ROAD
CRESKILL, NEW JERSEY 07626
Correspondent
ROPES & GRAY, LLP
JACOB E. COMER | ESQ
ONE INTERNATIONAL PLACE
BOSTON, MA 02110




Domestic Representative - Not Found
Assignment 3 of 10

ConQéyar1ce: RELEASE BY SECURED PARTY
Reel/Frame: 3544/0352 Pages: 5
Date Recorded: May 15, 2007
Supporting Documents:  assignment-tm-3544-0352.pd{

Assighor
Name: UNION BANK OF CALIFORNIA N.A. Execution Date: May 14, 2007
Legal Entity Type: NATIONAL BANKING ASSOCIATION State or Country Where No Place Where Organized Found
Organized:
Assignee
Name: G
Legal Entity Type: CORPORATION State or Country Where DELAWARE
Organized:
Address: P.0. BOX 397 211 KNICKERBOCKER ROAD
CRESSKILL, NEW JERSEY 07626
Correspondent

Correspondent Name: PATRICK M. BERGIN

Correspondent Address: 111 EAST KILBOURN AVENUE
SUITE 1400
MILWAUKEE, W1 53202

Domestic R‘gpresentative - th Fqundv ]
Assig

Conveyance: FIRST LIEN INTELLECTUAL PROPERTY SECURITY AGREEMENT

Pages: 12

ReellFrame:

Date Recorded: Nov. 01, 2007

Supporting Documenits: assignment-tm-3652-0879.pdf
Assignor
Name: BSB ACQUISITION CO., INC. Execution Date: May 21, 2007
Legal Entity Type: CORPORATION State or Country Where No Place Where Organized Found
Organized:
Name: BOULDER SPECIALTY BRANDS, INC. Execution Date: May 21, 2007
Legal Entity Type: CORPORATION State or Country Where No Place Where Organized Found
Organized:
Assignee
Name: BANK OF AMERICA, N.A
Legal Entity Type: NATIONAL ASSOCIATION State or Country Where No Place Where Organized Found
Organized:
Address: 1455 MARKET 8T
5TH FLOOR
SAN FRANCISCO, CALIFORNIA 94103
Correspondent

Correspondent Name: SUSAN REISS

Correspondent Address: 539 LEXINGTON AVENUE
SHEARMAN & STERLING LLP
NEW YORK, NY 10022

Domestic Representative - Not Found

N . ... Assignment5oft0
Conveyance: SECOND LIEN INTELLECTUAL PROPERTY SECURITY AGREEMENT
Reel/Frame: 3652/0891 Pages: 12
Date Recorded: Nov. 01, 2007

Supporting Documents: assignment-im-3652-0891 pdf

Assignor
Name: BSB ACQUISITION CO. INC. Execution Date: May 21, 2007
Legal Entity Type: CORPORATION State or Country Where No Place Where Organized Found
Organized:
Name: BOULDER SPECIALTY BRANDS, INC. Execution Date: May 21, 2007
Legat Entity Type: CORPORATION State or Country Where No Place Where Organized Found

Organized:

Assignee



Name:

Legal Entity Type:

Address:

Correspondent Name:

Correspondent Address:

BANIK OF AMERICA, N.A
NATIONAL ASSOCIATION

State or Country Where No Place Where Organized Found
Organized:

1455 MARKET ST.
5TH FLOOR
SAN FRANCISCO, CALIFORNIA 94103
Correspondent
SUSAN REISS

599 LEXINGTON AVENUE
SHEARMAN & STERLING LLP
NEW YORK, NY 10022

Domestic Representative - Not Found

,,,,,,,,, 'Assignment 6 of 10

Conveyance:
Reel/Frame:
Date Recorded:

Supporting Documents:

Name:

Legal Entity Type:

Name:

Legal Entity Type:

Address:

Name:

Legal Entity Type:

Address:

Correspondent Name:

Correspondent Address:

RELEASE OF FIRST LIEN INTELLECTUAL PROPERTY SECURITY AGREEMENT
Pages: 11

assignment-tm-4090-0972 pdf

Assignor

BANK OF AMERICA, N.A Execution Date: Nov. 04, 2008

State or Country Where No Place Where Organized Found

Qrganized:

CORPORATION

Assignee
BSB ACQUISITION CO., INC.

CORPORATION State or Country Where DELAWARE
Organized:

115 W. CENTURY RD.

SUITE 260

PARAMUS, NEW JERSEY 07652

BOULDER SPECIALTY BRANDS, INC.

CORPORATION State or Country Where DELAWARE

QOrganized:

118 WEST CENTURY RD.
SUITE 260
PARAMUS, NEW JERSEY 07652

Correspondent
PATRICK M. BERGIN

111 E. KILBOURN AVE.
SUITE 1400
MILWAUKEE, WI 53202

Domestic Representative - Not Found
Assignm

Conveyance:
Reel/Frame:
Date Recorded:

Supporting Documents:

Name:

Legal Entity Type:

Name:

Legal Entity Type:

Address:

Name:

Legal Entity Type:

Address:

RELEASE OF SECOND LIEN SECURITY INTEREST
4090/0983 Pages: 11

Nov. 04, 2009

assignmeni-tn-4090-0983 . pdl

Assignor

BANK OF AMERICA, N.A, Execution Date: Nov. 04, 2009

CORPORATION

State or Couniry Where No Place Where Organized Found

Organized:
Assignee
BSB ACQUISITION CO., INC.

CORPORATION State or Country Where DELAWARE
Organized:

115 W. CENTURY RD.

SUITE 260

PARAMUS, NEW JERSEY 07652

BOULDER SPECIALTY BRANDS INC.

CORPORATION State or Country Where DELAWARE

Organized:

115 W. CENTURY RD.
SUITE 260
PARAMUS, NEW JERSEY 07652



Correspondent
Correspondent Name: PATRICK M. BERGIN

Correspondent Address: 111 E. KILBOURN AVE.
SUITE 1400
MILWAUKEE, WI 53202
Domestic Representative - Not Found __
__.Assignment 8 of 10_

“Gonveyance: SEGURTY WTEREST
Reel/Frame: 4091/0319 Pages: 10
Date Recorded: Nov. 05, 2009
Supporting Documents: assignment-im-4091-0319.pdf

Assignor
Name: GFA BRANDS, INC. Execution Date: Nov. 04, 2009
Legal Entity Type: CORPORATION State or Country Where DELAWARE
Organized:
Assignee
Name: BANK OF MONTREAL, AS AGENT
Legal Entity Type: CHARTERED BANK State or Country Where CANADA
Organized:
Address: 115 SOUTH LASALLE STREET
CHICAGO, ILLINOIS 80003
Correspondent

Correspondent Name: RICHARD KALWA

Correspondent Address: 111 WEST MONROE STREET
CHAPMAN AND CUTLER LLP
CHICAGO, IL 606803
Domestic Representative - Npt Found
Assignment 9 of 10

Conveyance:

ReelfFrame: 4812/0734 Pages: 7

Date Recorded: Jul. 02, 2012

Supporting Documents: assignment-tm-4812-0734.pdf

Assignor
Name: Execution Date: Jul. 02, 2012
Legal Entity Type: CANADIAN CHARTERED BANK State or Country Where CANADA
Organized:
Assignee
Name: GFA BRANDS, INC.
Legal Entity Type: CORPORATION State or Country Where DELAWARE
Organized:
Address: 115 WEST CENTURY ROAD
SUITE 260
PARAMUS, NEW JERSEY 07652
Correspondent

Correspondent Name: JASON L. GREENBERG

Correspondent Address: ONE NEW YORK PLAZA
FRIED FRANK LLP
NEW YORK. NY 10004-1980

vDomestic’ Rgpresentative - N}qt Found“v
__ Assignment 10 of 10

Conveyance: SECURITY INTEREST

Reel/Frame: 4813/0 Pages: 9
Date Recorded: Jul 02,2012
Supporting Documents: assignment-tm-4813-0493 .pdf

Assignor

Name: GFA BRANDS INC Execution Date: Jul. 02, 2012

Legal Entity Type: CORPORATION State or Country Where DELAWARE

Organized:

Assignee

Name: BANK OF MONTREAL AS AGENT

Legal Entity Type: CHARTERED BANK State or Country Where CANADA



Organized:

Address: 115 SOUTH LASALLE STREET
CHICAGO, ILLINOIS 60603
Correspondent
Correspondent Name: RICHARD KALWA

Correspondent Address: 111 WEST MONROE STREET
CHAPMAN AND CUTLER LLP
CHICAGO, IL 80603

Domestic Representative - N’ot Founq‘mw

__Proceedings

Summary

o

Number of Proceedings:

e Type of Proceeding: Opposition ]
Proceeding Number: 91193265 Filing Date: Dec 31, 2009

Status: Terminated Status Date: Apr 16, 2010
interlocutory Attorney: MARY CATHERINE FAINT

Defendant
Name: [saren AB; c/o Brejans
Correspondent Address: MARK LEBOW
YOUNG & THOMPSON
209 MADISON STREET, SUITE 500
ALEXANDRIA VA, 22314
UNITED S8TATES
Correspondent e-mail: rademarksyoung-hompson com
Associated marks
- Serial Registration
Mark Application Status Number Number
SMART BALANCE GOLF Abandoned - After Inter-Partes Decision 79065432
Plaintiff(s)
Name: GFA Brands, Inc.
Correspondent Address: PATRICK M. BERGIN
DAVIS & KUELTHAU, S.C.
111 E. KILBOURN AVE.. SUITE 1400
MILWAUKEE WI | 53202
UNITED STATES
Correspondent e-mail: phergin@dkattorneys.com
Associated marks
. Serial Registration
Mark Application Status Number Number
SMART BALANCE Renewed 75977525 2200663
SMART BALANCE Renewed 75127811 2276285
i nd 15 - Acce nd ;
SMART BALANCE Section 8 and 15 pted a 76252358 2952127
Acknowledged
SMART BALANCE Registered 77512724 3649833
SMART BALANCE OMEGA Section 8 and 15 - Accepted and 78272133 2958216
Acknowledged
SMART BALANCE Abandoned - No Statement Of Use Filed
SMART BALANCE Registered 77566103 3747526
Prosecution History
Entry .
Number History Text Date Due Date
1 FILED AND FEE Dec 31, 2009
2 NOTICE AND TRIAL DATES SENT; ANSWER DUE: Jan 05, 2010 Feb 14, 2010
3 PENDING, INSTITUTED Jan 05, 2010
4 NOTICE OF DEFAULT Mar 02, 2010
5 BOARD'S DECISION: SUSTAINED Apr 18, 2010
6 TERMINATED Apr 16, 2010

Typévof Prvoc'e'ed'ing: Oppmos‘i'tion



Proceeding Number: 91193087

srminated

JENNIFER KRISF

Status:

Interlocutory Attorney:

Radio Foods LLGC
BASSAM N IBRAHIM

Name:

Correspondent Address:

Defendant

BUCHANAN INGERSOLL & ROONEY PC

1737 KING STREET, SUITE 500
ALEXANDRIA VA , 22314-1404
UNITED STATES

Correspondent e-mail:

bassam.ibrahim@@bipe.com | lloyd. smith@bipe.com

Associated marks

Filing Date: Dec 21, 2009
Status Date: Dec 01, 2010

Mark Application Status ﬁirrifller ﬁﬁﬁi];terfﬁon
SMART GOODNESS Abandoned - After Inter-Partes Decision 77620901
Plaintiff(s)
Name: GFA Brands, Inc.
Correspondent Address: PATRICK M BERGIN
DAVIS & KUELTHAU SC
111 EAST KILBOURN AVENUE, SUITE 1400
MILWAUKEE W | 63202
UNITED STATES
Correspondent e-mail: jheino@dkaltomeys.com
Associated marks
Mark Application Status 2?:;” ﬁﬁgqizt;tion
SMART BALANCE /?\Sﬁggi:\/lij;gdw - Accepted and 76252358 2952127
SMART BALANCE Renewed 76127811 2276285
SMART BALANCE Renewed 75977525 2200663
SMART BALANCE Registered 77512724 3649833
SMART BALANGE OMEGA Section 8 and 15 - Accepted and 78272133 5958216
Acknowledged
SMART BALANCE Abandoned - No Statement Of Use Filed 77200582
SMART BALANCE Registered 77566103 3747526
Prosecution History
s:tr;yber History Text Date Due Date
1 FILED AND FEE Dec 21, 2009
2 NOTICE AND TRIAL DATES SENT; ANSWER DUE: Dec 21, 2009 Jan 30, 2010
3 PENDING, INSTITUTED Dec 21, 2009
4 ANSWER Jan 25, 2010
5 'S MOT FOR EXTEN. OF TIME W/ CONSENT Mar 30, 2010
8 EXTENSION OF TIME GRANTED Apr 05, 2010
7 D'S MOT FOR EXTEN. OF TIME W/ CONSENT Mar 31, 2010
8 EXTENSION OF TIME GRANTED Apr 12, 2010
9 'S MOT FOR EXTEN. OF TIME W/ CONSENT Apr 30, 2010
10 EXTENSION OF TIME GRANTED May 10, 2010
11 CHANGE OF CORRESPONDENCE ADDRESS May 13, 2010
12 D'S CHANGE OF CORRESPONDENCE ADDRESS May 13, 2010
13 D'S MOT FOR EXTEN. OF TIME W/ CONSENT Jun 29, 2010
14 EXTENSION OF TIME GRANTED Jul 08, 2010
15 'S MOT FOR EXTEN. OF TIME W/ CONSENT Aug 30, 2010
16 EXTENSION OF TIME GRANTED Sep 11, 2010
17 STIPULATION FOR AN EXTENSION OF TIME Oct 26, 2010

EXTENSION OF TIME GRANTED



18
19
20

Proceeding Number: ¢
Status:

interlocutory Attorney:

Name:

Correspondent Address:

Correspondent e-maik:

Associated marks
Mark

SMARTCAKES!

Name:

Correspondent Address:

Correspondent e-mail:

Associated marks

Mark

SMART BALANCE

EXTENSION OF TIME GRANTED

WITHDRAWAL OF APPLICATION

BOARD'S DECISION: SUSTAINED
TERMINATED

Oct 26, 2010
Nov 23, 2010
Dec 01, 2010
Dec 01, 2010

ding: Opposition

Terminated
ELIZABETH WINTER

Defendant
Conagra Foods RDM, Inc.

CHRISTOPHER M. BIKUS

MCGRATH, NORTH, MULLIN & KRATZ, PC LLO

FIRST NATIONAL TOWER, 1601 DODGE STREET, SUITE 3700
OMAHA NE |, 68102

UNITED STATES

chikus@dmograthnorth.com

Application Status

Registered
Plaintiff(s)
GFA Brands, Inc.

John L. Ambrogi

Welsh & Katz, Ltd.

120 S. Riverside Plaza, 22nd Floor
Chicago IL , 60606

UNITED STATES

fadocket@welshkalz.com

Application Status
Section 8 and 15 - Accepted and
Acknowledged

Prosecution History

f‘:‘rx)er History Text Date

1 FILED AND FEE Mar 26, 2008
) NOTICE AND TRIAL DATES SENT; ANSWER DUE: Mar 26, 2008
3 PENDING, INSTITUTED Mar 26, 2008
4 ANSWER May 05, 2008
5 MOTION TO AMEND APPLICATION Jul 10, 2008

6 AMDT APPROVED; PL'S RESPONSE DUE 9/12/08 Aug 13, 2008
7 WITHDRAWAL OF OPPOSITION Sep 10, 2008
3 g'gpcoﬁswgﬁ/xrg OF SERVICE FOR WITHDRAWAL OF Sep 11, 2008
9 BD'S DEGISION: DISMISSED W/ PREJUDICE Sep 21, 2008
10 TERMINATED Sep 21, 2008

Fiting Date: Mar 26, 2008

Status Date: Sep 21, 2008

Serial Number

77096048

Registration
Number

3651641

Serial Registration
Number Number
76252358 2952127
Due Date
May 05, 2008

Proceeding Number:

Status:

Interlocutory Attorney:

Name:

Correspondent Address:

Associated marks

Mark

91166

___Type of Proceeding: Opposition

Terminated
GEORGE POLOGEORGIS

Defendant
ConAgra Brands, Inc

PATRICK C. STEPHENSON

MOGRATH NORTH MULLIN & KRATZ, PC LL.O

SUITE 3700 FIRST NATIONAL TOWER 1801 DODGE STREET
OMAHA NE |, 68102

Application Status

Filing Date: Sep 23, 2005
Status Date: Mar 07, 2006

Serial Number

Registration
Number



SMART CHILI

Name:

Correspondent Address:

Associated marks

7659593

Registered

Plaintiff(s)
GFA Brands, Inc.
JOHN L. AMBRQGI,
WELSH & KATZ, LTD.,

120 8 RIVERSIDE PLZ FL 22
CHICAGO Il , 60606-3913

Mark Application Status zi::a;er ﬁﬁgr;r:zt;tlon
il -~ AC I g gy g . -
SMART BALANCE Section 8 and 15 - Accepted and 76252358 2952127
Acknowledged
Prosecution History
ﬁatn?;)er History Text Date Due Date
1 FILED AND FEE Sep 23, 2005
2 NOTICE AND TRIAL DATES SENT; ANSWER DUE: Sep 29, 2005 Nov 08, 2005
3 PENDING, INSTITUTED Sep 29, 2005
4 ANSWER Nov 04, 2005
5 WITHDRAWAL OF OPPOSITION Feb 09, 2006
8 BD'S DECISION: DISMISSED W/ PREJUDICE Mar 07, 2006
TERMINATED Mar 07, 2006

N

fypé of Proceedngxtensxon fTime

Proceeding Number:
Status:

Interlocutory Attorney:

Name:

Correspondent Address:

Associated marks
Mark

SMART CHILI

Namae:

Correspondent Address:

Correspondent e-mail:
Name:

Correspondent Address:

Correspondent e-mail:
Name:

Correspondent Address:

Associated marks

Mark

SMART BALANCE

Filing Date: May 19, 2006
Status Date: Oct 15, 2005

76535938

Terminated

Defendant
ConAgra Brands, Inc.
PATRICK C. STEPHENSON
MCGRATH NORTH MULLIN & KRATZ, PC LLO
SUITE 3700 FIRST NATIONAL TOWER 1601 DODGE STREET
OMAHA NE . 68102

Application Status Serial Number

Registered
Potential Opposer(s)

ProMark Brands Inc.

Gianfranco G. Mitrione/ Bert A. Collison {Of Counsel)
Lathrop & Gage L.C.

230 Park Avenue, Suite 1847

New York NY , 10169

UNITED STATES

gmitrione@lathropgage.com

GFA Brands, Inc.

John L. Ambrogi

Welsh & Katz, Ltd.

120 8. Riverside Plaza22nd Floor
Chicago I, 860606

UNITED STATES

jladocket@welshkatz.com
GFA Brands, Inc.

JOHN L. AMBROGI,

WELSH & KATZ, LTD.,

120 S RIVERSIDE PLZ FL 22
CHICAGO IL , 60606-3913

Serial

Application Status

Section 8 and 15 - Accepted and 5

762

23

Number

5

Registration
Number

3187765

8

Registration
Number

2952127

Acknowledged

Prosecution History



w N

S

Entry
Number

History Text
INCOMING - EXT TIME TO OPPOSE FILED
EXTENSION OF TIME GRANTED
INCOMING - EXT TIME TO OPPOSE FILED
EXTENSION OF TIME GRANTED

Date Due Date

May 19, 2005
May 19, 2005
Jun 08, 2005
Jun 08, 2005



Opposition Nos. 91194974 (Parent) and 91196358
PROMARK BRANDS INC., & H.J. HEINZ COMPANY v. GFA BRANDS, INC.
Offered by Applicant GFA Brands, Inc.





















Opposition Nos. 91194974 (Parent) and 91196358
PROMARK BRANDS INC., & H.J. HEINZ COMPANY v. GFA BRANDS, INC.
Offered by Applicant GFA Brands, Inc.

Generated on: This page was generated by TSDR on 2013-04-02 12:39:32 EDT
Mark: SMART BALANCE
SMART BALANCE

US Serial Number: 77512724 Application Filing Date: Jul. 01, 2008
US Registration Number: 3649833 Registration Date: Jul 07, 2009
Filed as TEAS Plus: Yes Currently TEAS Plus: Yes

Register: Principal
Mark Type: Trademark
Status: Registered. The registration date is used to determine when post-registration maintenance documents are due.
Status Date: Jul. 07, 2009
Publication Date: Apr. 21, 2009

_ Mark Information

Mark Literal Elements: SMART BALANCE
Standard Character Claim: Yes. The mark consists of standard characters without claim to any particular font style, size, or color.

Mark Drawing Type: 4 - STANDARD CHARACTER MARK

Goods and Services

Note: The foliowing symbols indicate that the registlrantfowner has amended the goods/services:

K

> deleled goods/services;
(..)) identify any goodsiservic
fy additi (new) wording int

z

G in 2 Section 15 affidavit of
o5

35

For: Peanul bulter
International Class: 029 - Primary Class U.8 Class: 046
Class Status: ACTIVE
Basis: H{a)

First Use: Oct. 2005 Use in Comimerce: Oct. 2005

 Basis Information (Case Level)

Filed Use: Yes Currently Use: Yes Amended Use: No
Filed ITU: No Currently ITU: No Amended {TU: No
Filed 44D: No Currently 44D: No Amended 44D: No
Filed 44E: No Currently 44E: No Amended 44E: No
Filed 66A: No Currently 66A: No

Filed No Basis: No Currently No Basis: No

Current Owner(s) Information

Owner Name: GFA BRANDS, INC.

Owner Address: 115 West Century Road, Suite 260
Paramus, NEW JERSEY 07652
UNITED STATES
Legal Entity Type: CORPORATION State or Country Where DELAWARE
Organized:

ﬂ ,,A.ttétn’éy,/ﬁCforr.,es‘,i?énden,,c,e,,,,Information

Attorney of Record

Attorney Name: Joseph S. Heino Docket Number: 3361607708
Attorney Primary Email b n Attorney Emaif No
Address: Authorized:
Correspondent

Correspondent JOSEPH S. HEINO
Name/Address: DAVIS & KUELTHAU, $.C
111 E KILBOURN AVE STE 1400




Correspondent e-mail: jheino@dkaliorneys.com

Date

Mar. 15, 2012
Mar. 15, 2012
Jul. 07, 2009
Apr. 21, 2009
Apr. 01, 2009
Mar. 16, 2009
Mar. 16, 2009
Mar. 16, 2009
Mar. 06, 2009
Mar. 05, 2009
Mar. 05, 2009
Nov. 05, 2008
Oct. 09, 2008
Oct. 09, 2008
Oct. 09, 2008
Oct. 06, 2008
Jul. 07, 2008

MILWAUKEE, WISCONSIN 53202-6613
UNITED STATES
Phone: 414-225-1452 Fax: 414-278-3652

Carrespondent e-mail No
Authorized:

) Domestic Representative - Not Found

Prosecution History

Description

APPLICANT/CORRESPONDENCE CHANGES (NON-RESPONSIVE) ENTERED
TEAS CHANGE OF OWNER ADDRESS RECEIVED
REGISTERED-PRINCIPAL REGISTER

PUBLISHED FOR OPPOSITION

NOTICE OF PUBLICATION

LAW OFFICE PUBLICATION REVIEW COMPLETED
ASSIGNED TO LIE

APPROVED FOR PUB - PRINCIPAL REGISTER
TEAS/EMAIL CORRESPONDENCE ENTERED
CORRESPONDENCE RECEIVED IN LAW OFFICE

TEAS RESPONSE TO OFFICE ACTION RECEIVED
AUTOMATIC UPDATE OF ASSIGNMENT OF OWNERSHIP
NOTIFICATION OF NON-FINAL ACTION E-MAILED
NON-FINAL ACTION E-MAILED

NON-FINAL ACTION WRITTEN

ASSIGNED TO EXAMINER

NEW APPLICATION ENTERED IN TRAM

Proceeding
Number

88888

70884
70884

88889
88889

6325
6325
75571
75571

" TM Staff andL()ca tmnlnformatmn ST

TM Staff Information - None
File Location
Date in Location: Jul. 07, 2009

CTION

Summary

Total Assignments: 4

Assignment Abstract Of Title Information

Registrant: GFA BRANDS, INC.

MNKss|gnme e

Conveyance: ASSIGNS THE ENTIRE INTEREST

Reel/Frame: 3882/0123

Pages: 3

Date Recorded: Nov. 03, 2008

Supporting Documents:  assignment-tm-3882-0123.pdf

Legal Entity Type: CORPORATION

Legal Entity Type: CORPORATION

Assignor

Name: SMART BALANCE, INC. Execution Date: Oct. 31, 2008

State or Country Where DELAWARE
Organized:

Assignee
Name: GFA BRANDS, ING._

State or Country Where DELAWARE
Organized:

Address: 115 WEST CENTURY ROAD

SUITE 260
PARAMUS, NEW JERSEY 07652

Correspondent

Correspondent Name: PATRICK M. BERGIN

Correspondent Address: 111 E. KILBOURN AVE.

SUITE 1400



MILWAUKEE, WI 53202

Domestic Representative - Not Found

Assignment 2 of 4 ‘

Conveyance: SECURITY INTEREST
Reel/Frame: 4091/0319 Pages: 10
Date Recorded: Nov. 05, 2008
Supporting Documents:  assignment-tm-4091-0319.pdf
Assignor
Name: GFA BRANDS INC Execution Date: Nov. 04, 2009
Legal Entity Type: CORPORATION State or Country Where DELAWARE
QOrganized:
Assignee
Name: BANK OF MONTREAL. AS AGENT
Legal Entity Type: CHARTERED BANK State or Country Where CANADA
Organized:
Address: 115 SOUTH LASALLE STREET
CHICAGO, ILLINOIS 60603
Correspondent
Correspondent Name: RICHARD KALWA
Correspondent Address: 111 WEST MONRQOE STREET
CHAPMAN AND CUTLER LLP
CHICAGO, 1L 60603
Domestic Representative - Not Found
: | o WAsslgnment3 e Mo
Conveyance: RELEASE BY SECURED PARTY
Reel/Frame: Pages: 7

Date Recorded: Jul. 02, 2012

Supporting Documents:  assignment-tm-4812-0734 pdf

Assignor

BANK OF MONTREAL Execution Date: Jul. 02, 2012

Name:

Legal Entity Type: CANADIAN CHARTERED BANK State or Country Where CANADA
Organized:
Assignee
Name: GFA BRANDS. ING
Legal Entity Type: CORPORATION State or Country Where DELAWARE
Organized:
Address: 115 WEST CENTURY ROAD
SUITE 260
PARAMUS, NEW JERSEY 07652
Correspondent
Correspondent Name: JASON L. GREENBERG
Correspondent Address: ONE NEW YORK PLAZA
FRIED FRANK LLP
NEW YORK, NY 10004-1980
presentative - Not Found
T . signment4ofd
Conveyance; SECURITY INTEREST
ReellFrame: 4813/0493 Pages: 9
Date Recorded: Jul. 02, 2012
Supporting Documents: assignmeni-tm-4813-0493 pdf
Assignor
Name: GFABRANDS, INC. Execution Date: Jul. 02, 2012
Legal Entity Type: CORPORATION State or Country Where DELAWARE
Organized:
Assignee
Name: BANK OF MONTREAL, AS AGENT
Legal Entity Type: CHARTERED BANK State or Country Where CANADA

Organized:

115 SOUTH LASALLE ST
CHICAGO. ILLINOIS 8080

Address:

Correspondent



RICHARD KALWA

111 WEST MONROE STREET
CHAPMAN AND CUTLER LLP
CHICAGO, IL 60603

Correspondent Name:

Correspondent Address:

Domestic Representative - Not Found

 Proceedings

Summary

Number of Proceedings: 2

Type of Proceeding: Opposition

Filing Date: Dec 31, 2009

Proceeding Number: 91193265

Terminated Status Date: Apr 16, 2010

MARY CATHERINE FAINT

Status:
Interlocutory Attorney:
Defendant

Isaren AB; c/o Brejans

MARK LEBOW

YOUNG & THOMPSON

209 MADISON STREET, SUITE 500
ALEXANDRIA VA |, 22314

UNITED STATES

Narrie:

Correspondent Address:

Correspondent e-mail: trademarks@young-thompson.com

Associated marks

Mark Application Status zimer ssgmizt;'?tion
SMART BALANCE GOLF Abandoned - After Inter-Partes Decision 79065432
Plaintiff(s)
Name: GFA Brands, Inc.
Correspondent Address: PATRICK M. BERGIN

DAVIS & KUELTHAU, 8.C.

111 E. KILBOURN AVE., SUITE 1400

MILWAUKEE W1 , 53202

UNITED STATES

Correspondent e-mail: pbergin@dkatiorneys.com
Associated marks
Mark Application Status :i:i:tier szgizt;‘ftion
SMART BALANCE Renewed 75977525 2200663
SMART BALANCE Renewed 75127811 2276285
SMART BALANCE if’;’;‘gaﬂi j‘(’}‘f d15 - Accepted and 76252358 2952127
SMART BALANCE Registered 77512724 3649833
SMART BALANGE OMEGA igﬁgg&g;;gJ 5 - Accepted and 78272133 2958216
SMART BALANCE Abandoned - No Statement Of Use Filed 77200582
SMART BALANCE Registered 77566103 3747526
Prosecution History
ﬁ:tr;yber History Text Date Due Date

1 FILED AND FEE Dec 31, 2009
2 NOTICE AND TRIAL DATES SENT; ANSWER DUE: Jan 05, 2010 Feb 14, 2010
3 PENDING, INSTITUTED Jan 05, 2010
4 NOTICE OF DEFAULT Mar 02, 2010
5 BOARD'S DECISION: SUSTAINED Apr 16, 2010
6 TERMINATED Apr 16, 2010

Type of Proceeding:_tbpposition

Filing Date: Dec 21, 2009
Status Date: Dec 01, 2010

Proceeding Number: 91193087
Status: Terminated

Interlocutory Attorney: JENNIFER KRISP



Defendant
Name: Radlo Foods LLC

Correspondent Address: BASSAM N IBRAHIM
BUCHANAN INGERSOLL & ROONEY PC
1737 KING STREET, SUITE 500
ALEXANDRIA VA | 22314-1404
UNITED STATES

Correspondent e-mail: bassam.ibrahim@bipc.com , lloyd.smith@bipe.com

Associated marks

Mark Application Status

SMART GOODNESS Abandoned - After Inter-Partes Decision

Plaintiff(s)
Name: GFA Brands, Inc.
Correspondent Address: PATRICK M BERGIN
DAVIS & KUELTHAU 8C
111 EAST KILBOURN AVENUE, SUITE 1400
MHWAUKEE WI , 53202
UNITED STATES
Correspondent e-mail: hene@dkatiomeys.com
Assoclated marks
Mark Application Status

SMART BALANCE Section 8 and 15 - Accepted and

Acknowledged

SMART BALANCE Renewed

SMART BALANCE Renewed

SMART BALANCE Registered

SMART BALANGE OMEGA Section 8 and 15 - Accepted and
Acknowledged

SMART BALANCE Abandoned - No Statement Of Use Filed

SMART BALANCE Registered

Prosecution History

Entry

Number History Text Date

1 FILED AND FEE Dec 21, 2009
2 NOTICE AND TRIAL DATES SENT; ANSWER DUE: Dec 21, 2009
3 PENDING, INSTITUTED Dec 21, 2009
4 ANSWER Jan 25, 2010
5 DS MOT FOR EXTEN. OF TIME W/ CONSENT Mar 30, 2010
6 EXTENSION OF TIME GRANTED Apr 05, 2010

7 D'S MOT FOR EXTEN. OF TIME W/ CONSENT Mar 31, 2010
8 EXTENSION OF TIME GRANTED Apr 12, 2010

9 D'5 MOT FOR EXTEN. OF TIME W/ CONSENT Apr 30, 2010

10 EXTENSION OF TIME GRANTED May 10, 2010
11 CHANGE OF CORRESPONDENCE ADDRESS May 13, 2010
12 'S CHANGE OF CORRESPONDENCE ADDRESS May 13, 2010
13 D'S MOT FOR EXTEN. OF TIME W/ CONSENT Jun 29, 2010
14 EXTENSION OF TIME GRANTED Jul 08, 2010

15 D'S MOT FOR EXTEN. OF TIME W/ CONSENT Aug 30, 2010
16 EXTENSION OF TIME GRANTED Sep 11, 2010
17 STIPULATION FOR AN EXTENSION OF TIME Oct 26, 2010
18 EXTENSION OF TIME GRANTED Oct 26, 2010
19 WITHDRAWAL OF APPLICATION Nov 23, 2010
20 BOARD'S DECISION: SUSTAINED Dec 01, 2010

Serial Registration

Number Number
77620901

Serial Registration

Number Number
768252358 2952127
75127811 2276285
15977525 2200663
77512724 3649833
78272133 2958216
77200582
77566103 3747526

Due Date
Jan 30, 2010
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TERMINATED

Dec 01, 2010



Opposition Nos. 91194974 (Parent) and 91196358
PROMARK BRANDS INC., & H.J. HEINZ COMPANY v. GFA BRANDS, INC.
Offered by Applicant GFA Brands, Inc.


















Opposition Nos. 91194974 (Parent) and 91196358
PROMARK BRANDS INC., & H.J. HEINZ COMPANY v. GFA BRANDS, INC.
Offered by Applicant GFA Brands, Inc.

Generated on: This page was generated by TSDR on 2013-04-02 12:42:19 EDT
Mark: SMART BALANCE

SMART BALANCE

US Serial Number: 77880204 Application Filing Date: Jun. 07, 2007
US Registration Number: 3865917 Registration Date: Oct. 19, 2010
Register: Principal
Mark Type: Trademark
Status: Registered. The registration date is used lo determine when post-registration maintenance documents are due.
Status Date: Oct. 19, 2010
Publication Date; Jan. 01, 2008 Notice of Allowance Date: Mar. 25, 2008

__ MarkInformation

Mark Literal Elements: SMART BALANCE
Standard Character Claim: Yes. The mark consists of standard characters without claim to any particular font style, size, or color,

Mark Drawing Type: 4 - STANDARD CHARACTER MARK

Related Properties Infof‘fnation

Claimed Ownership of US 77200582
Registrations:

Child Of: 77200682

Goods and Services

Note: The following sy indicate thal the ended the goodsiservices:

isleted goods
Gt $ antify

s {{ 5 affidavit of
o Astarisks ©..dentily additonal (ne

For: milk
International Class: 029 - Primary Class U.8 Class: 046
Class Status: ACTIVE
Basis: 1(a)

First Use: Ocl. 2007 Use in Commerce: Oct 2007

BaSIS Informatlon (Case Level)

Filed Use: No Currently Use: Yes Amended Use: No
Filed ITU: Yes Currently ITU: No Amended ITU: No
Filed 44D: No Currently 44D: No Amended 44D: No
Filed 44E: No Currently 44E: No Amended 44E: No
Filed 66A: No Currently 66A: No

Filed No Basis: No Currently No Basis: No

Current Owner(s) Information

Owner Name: GFA BRANDS, INC.

Owner Address: 115 West Century Road. Suite 260
Paramus, NEW JERSEY 07652
UNITED STATES

Legal Entity Type: CORPORATION State or Country Where DELAWARE
Organized:

 Attorney/Correspondence Information

Attorney of Record
Attorney Name: Joseph S. Heino Docket Number: 33616.

Attorney Primary Email Attorney Email No

g
2
2
7




Address: Authorized:

Correspondent

Correspondent Joseph S, Heino
Name/Address: DAVIS & KUELTHAU, S.C.

111 E KILBOURN AVE STE 1400
MILWAUKEE, WISCONSIN 53202-6613
UNITED STATES

Phone: 414-225-1452 Fax: 414-278-3652

Correspondent e-mail: jheino@dkatiormeys.com Correspondent e-mail No

Authorized:

Domestic Representatriveb- Nyqt’Found

Date

Mar.
Mar.
Oct.

Sep.
Sep.
Sep.
Aug.
Aug.
Aug.
Aug.
Aug.
Aug.
Mar.
Mar.
Mar.
Mar.
Sep.
Sep.
Sep.
Mar.
Mar.
Mar.
Nov.
Sep.
Sep.
Sep.
Sep.
Mar.

15,2012
15,2012
19, 2010
14, 2010
13, 2010
10, 2010
20, 2010
10, 2010
20, 2010
10, 2010
10, 2010
10, 2010
30, 2010
28,2010
25, 2010
25,2010
29, 2009
25, 2009
25, 2009
25, 2009
25, 2009
25,2009
05, 2008
29, 2008
25, 2008
29, 2008
25, 2008
25, 2008

Jan. 01, 2008

Dec.
Nov.
Nov.
Nov.
Nov.
Nov,
Oct.
Sep.

12, 2007
28, 2007
24,2007
15, 2007
15, 2007
15, 2007
16, 2007
23, 2007

Prosecution History

Description

APPUCANWCORRESPONDENCECHANGES(NONRESPONSNE)ENTERED
TEAS CHANGE OF OWNER ADDRESS RECEIVED
REGISTERED-PRINCIPAL REGISTER

NOTICE OF ACCEPTANCE OF STATEMENT OF USE E-MAILED
LAW OFFICE REGISTRATION REVIEW COMPLETED
ALLOWED PRINCIPAL REGISTER - SOU ACCEPTED
STATEMENT OF USE PROCESSING COMPLETE

USE AMENDMENT FILED

DIVISIONAL PROCESSING COMPLETE

DIVISIONAL REQUEST RECEIVED

TEAS REQUEST TO DIVIDE RECEIVED

TEAS STATEMENT OF USE RECEIVED

NOTICE OF APPROVAL OF EXTENSION REQUEST E-MAILED
EXTENSION 4 GRANTED

EXTENSION 4 FILED

TEAS EXTENSION RECEIVED

EXTENSION 3 GRANTED

EXTENSION 3 FILED

TEAS EXTENSION RECEIVED

EXTENSION 2 GRANTED

EXTENSION 2 FILED

TEAS EXTENSION RECEIVED

AUTOMATIC UPDATE OF ASSIGNMENT OF OWNERSHIP
EXTENSION 1 GRANTED

EXTENSION 1 FILED

CASE ASSIGNED TO INTENT TO USE PARALEGAL
TEAS EXTENSION RECEIVED

NOA MAILED - SOU REQUIRED FROM APPLICANT
PUBLISHED FOR OPPOSITION
NOTICE OF PUBLICATION

LAW OFFICE PUBLICATION REVIEW COMPLETED
APPROVED FOR PUB - PRINCIPAL REGISTER
AMENDMENT FROM APPLICANT ENTERED
CORRESPONDENCE RECEIVED IN LAW OFFICE
ASSIGNED TO LIE

FAX RECEIVED

NOTIFICATION OF LETTER OF SUSPENSION E-MAILED

Proceeding
Number

88888

67287

61813
61813

61813
61813

61813
61813

98765

98765

61813
61813
61813

67287
67287
67287
67287

6332



Sep. 23, 2007  LETTER OF SUSPENSION E-MAILED 6332

Sep. 23, 2007  SUSPENSION LETTER WRITTEN . 77300
Sep. 18, 2007  FAX RECEIVED
Sep. 14, 2007  ASSIGNED TO EXAMINER 77300

Jun. 12,2007 NEW APPLICATION ENTERED INTRAM -
TM Staff and Location Information

TM Staff Information - None
File Location
Current Location: PUBLICATION AND ISSUE SECTION Date in Location: Sep. 13, 2010

Assignment Abstract Of Title Information

Summary
Total Assignments: 3 Registrant: GFA BRANDS, INC.

Conveyance:

Reel/Frame: 47 Pages: 9
Date Recorded: Mar. 31, 2011
Supporting Documents: assignment-tm-4512-0847 pdf
Assignor
Name: GFA BRANDS, INC. Execution Date: Mar. 31, 2011
Legal Entity Type: CORPORATION State or Country Where DELAWARE
Organized:
Assignee
Name: BANK OF MONTREAL. AS AGENT
Legal Entity Type: CHARTERED BANK State or Country Where CANADA
Organized:
Address: 115 SOUTH LASALLE STREET
CHICAGO, ILLINOIS 60603
Correspondent

Correspondent Name: RICHARD KALWA

Correspondent Address: 111 WEST MONROE STREET
CHAPMAN AND CUTLER LLP
CHICAGO, IL 60603

Domestic Representative - Not Found

Assignment 2 of 3

Conveyance: SECURITY INTEREST
Reet/Frame: Pages; 9

Date Recorded: Jul 02, 2012

Supporting Docwments:  assignment-tm-4813-0493 ndf

Assignor
Name: Execution Date: Jul. 02, 2012
l.egal Entity Type: CORPORATION State or Country Where DELAWARE
Organized:
Assignee
Name: BANK OF MONTREAL, AS AGENT
Legal Entity Type: CHARTERED BANK State or Country Where CANADA
Organized:
Address: 115 SOUTH LASALLE STREET
CHICAGO, ILLINOIS 60603
Correspondent

Correspondent Name: RICHARD KALWA

Correspondent Address: 111 WEST MONROE STREET
CHAPMAN AND CUTLER LLP
CHICAGO, IL 60603

Domesticr R‘eg’resentativ’e - No} Foundu
Assignment 3 of 3

Conveyance: RELEASE BY SECURED PARTY



Reel/Frame:
Date Recorded:

Supporting Documents:

Name:

Legal Entity Type:

Name:

Legal Entity Type:

Address:

Correspondent Name:

Correspondent Address:

4813/08563 Pages: 8

Jul. 02, 2012
assignment-tm-4813-0853. pd{

Assignor
BANK OF MONTREAL Execution Date: Jul. 02, 2012
CANADIAN CHARTERED BANK State or Country Where CANADA
Organized:
Assignee
GFA BRANDS, INC.
CORPORATION State or Country Where DELAWARE
Organized:
115 WEST CENTURY ROAD
SUITE 260
PARAMUS, NEW JERSEY 07652
Correspondent

JABON L. GREENBERG

ONE NEW YORK PLAZA
FRIED FRANK LLP
NEW YORK, NY 10004-1980

Domestic Representative - Not Found



Opposition Nos. 91194974 (Parent) and 91196358
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B c | o ] e F | &
1 I 5
2 Total Media Spend: -l o o 2007 Smart Balance Deliveries
3 Media/Market Reach % | Reach 3+% | Frequency | IMPS (000) | GRPs
4 National Television | ] || N | I .
) Local Spreads Markets (Nationalized) [ ] | N B N NN |
6 North West Markets (Nationalized) N [ | [} | | [ |
7 Florida Markets {Nationalized) [ ] [ . I [ |
8 National Radio ] | ] [ ] I B
9 Combined Heavy Up Markets, National Cable i | ] - -__-_
10
11 ' o
12 Total Media Spend: - 2008 Smart Balance Deliveries
13 Media/Market Reach % | Reach 3+% | Frequency | IMPS {000) | GRPs
14 National Television | ] [ . _=V__, [ ] i
15 Local Spreads Markets (Nationalized) [ ] R e I I
16 Florida Markets (Nationalized) ! ! B !
17 Combined Heavy Up Markets, National Cable & DR Print - - ___-_
18
19
20 Total Media Spend: -I - i 2009 Smart Balance Deliveries
21 Media/Market Reach % | Reach 3+% | Frequency | IMPS (000) | GRPs
22 National Cable Bl A i I |
23 Heavy Up Markets Nationalized o [ [ ] [ ] [ HHE B
24| [oR rint — B ] — HN
25 Combined Heavy Up Markets, National Cable & DR Print i | ] i ___-_
26 i
27
28 Total Media Spend: _I 2010 Smart Balance Deliveries
29 Media/Market Reach % | Reach 3+% | Frequency | IMPS (000) | GRPs
30 Combined TV - Local & National | e ] | I e
31| |oRPrint | B =
32 Combined Heavy Up Markets, National Cabie & DR Print i -_i__

CONFIDENTIAL - ATTORNEYS EYES ONLY

GFA043236



D E F G
33
34
35 Total Media Spend: - 2011 Smart Balance Deliveries
36 Media/Market Reach % | Reach 3+% | Frequency | IMPS {000) | GRPs
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41 -
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Smart Balance Tracking Research
Wave 7

Wave 7 Tracking Full Report
December 13, 2010

SMART % BALANCE INC.
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June 20, 2009
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PROMARK BRANDS INC. & H.J. HEINZ COMPANY v. GFA BRANDS, INC.
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Trademark Electronic Search System (TESS) Page 1 of 2

United States Patent and Trademark Office

Home] Site Index|Search|FAQ| Glossary | Guides | Contacts| eBusiness| eBiz alerts| News | Help

Trademarks > Trademark Electronic Search System (TESS)

TESS was last updated on Wed Apr 10 05:02:46 EDT 2013

ress owe| PrevList]

- Start | List At:

" Record 6 out of 25

~ 'OR Jump torecord:|

( Use the "Back" button of the Internet Browser to

| 1sDR [ assicH status

return to TESS)

SMART BALANCE

Word Mark SMART BALANCE

Goods and Services IC 029. US 046. G & S: Frozen appetizers primarily containing poultry, meat, seafood or
vegetables; frozen entrees primarily containing poultry, meat, seafood or vegetables

1C 030. US 046. G & S: frozen entrees consisting primarily of pasta or rice

Standard
Characters Claimed

Mark Drawing Code (4) STANDARD CHARACTER MARK

Serial Number 77864305

Filing Date November 3, 2009

Current Basis 1B

Oriqinal Filing 1B

Basis

g‘;?)'(';’i‘t?g;” April 20, 2010

Owner (APPLICANT) GFA Brands, Inc. CORPORATION DELAWARE 115 West Century Road, Suite

260 Paramus NEW JERSEY 07652
Attorney of Record Marta S. Levine
Type of Mark TRADEMARK
Register PRINCIPAL
Live/Dead Indicator LIVE

EXHIBIT

http://tess2.uspto.gov/bin/showfield?f=doc&state=4004:xnwyx.3.6 4/10/2013



Trademark Electronic Search System (TESS) Page 2 of 2

ress vowe] Newvsen [smicrne [ mFm

| .HOME | SITE INDEX] SEARCH | eBUSINESS | HELP | PRIVACY POLICY

http://tess2.uspto.gov/bin/showfield ?f=doc&state=4004:xnwyx.3.6 4/10/2013



Opposition Nos. 91194974 (Parent) and 91196358
PROMARK BRANDS INC. & H.J. HEINZ COMPANY v. GFA BRANDS, INC.
Offered by Opposers ProMark Brands Inc. & H.J. Heinz Company

v

nge Cartons
or Grapefruit

B L . PR i : 3 < . ' ")
Hood . [ Pilisbury . - . :z{ Al Filsbury . 'U - Smart Balance
Cottage Cheese - 399 Dinner Roll, & .$4 ‘Clnnamon Rolls $3 Butter Blend
Y] i . AT 2 . . O -

* : |ol;?3aﬂ ;.ggjtd\izﬁiiﬁ rust [ . . Selected Varieties

Garellck Farms .~ Shaw's .
“Half & Half: Chocolate Mitk °
leoz: - 640z }

Hot Pockets,
Lean Pockets or
Croissant Pockets’
&lloz" -

8-11 oz, )
Selected Varieties

Boston Market.-
Dinners.

135-16 0z, .
Sefected Varieties

Pillsbury " =~ .-
§ Toaster Strudel -
Toaster Pastries .
[0-115 0z - N

srsmernand

CONFIDENTIAL - ATTORNEYS EYES ONLY GFA021855



Opposition Nos. 91194974 (Parent) and 91196358
PROMARK BRANDS INC. & H.J. HEINZ COMPANY v. GFA BRANDS, INC.
Offered by Opposers ProMark Brands Inc. & H.J. Heinz Company

Tide 2x Ultra
Laundry Detergent
481064 Loads,
selected varieties

2,520

Save up 10'§6.98 on 2 with your B

Spray 'n Wash
Stamn Srick 4.4 oz or
Trigger 1210300z

Tropicana Premium
Orange Juice

64 oz., selected varieties 6

Giant Eagle
Shredded or Chunk

Cheese
or 8 oz., selected varieties

2.35

Save up lo 98¢ on 2 with your E

Smart Balance ButtelABlend

Spread or Buttery Spray
8oz to 15 0z., selecred varieties

2 Fo§

Save up to $2.58 on 2 with your

i Puffs Family Facial Tissue

3 9 or 216 e or

Bounty Napkins 100 c.,
selected varieties -

Reddi Wip
Topping
6.50r 7oz,

selected varieties

2.34

Save up10$1.38 on 2withyour SRR

Pillsbury Pie Crust, Grands

Sweet Rolls or Flaky Twist
Bolis oz selected varietes

4310

Save up to $5.56 on 4 with your

Kraft A\mencan Smgles
or Singles Select
16 oz., sdected varieties

2.57

Save up to $2.58 on 2vith your

169

Saye up lo 50¢ ea. with your &

Scott 1000 Sheet Bath
Tissue 12Rolls or Long
Lasting Paper Towels

699

Save up 1o $2.00 ea. with your 8

Promise Activ Cholesterol
Reducing or New Blood Pressure
Control Supershots 4 Packs
selecied varieties

2.37

Save up 1o 184 on 2 with your SE0

Lysol Cleaners 24 oz.
Aerosol, 32 oz Trigger,
40 0z. All Purpose Pourable
or 1 ct. Cling Clip On

selected varieties

2.3

Save up fo $1.98 on 2 with your E

AirWick LuminAir
Flameless Candle
Tt

Giant Eagle International
Lactose Free Delight Coffee
Milk Creamer
64 0z, 2% 16 0z,
or Fai Free selected varieties

3...4%8

Save up 10 $1.00 on 2 with your SR Save upto 69¢ on Iwithyour SER

Stouffer’s
French Bread Pizza
10.1 to 12,5 oz.,
selected varieties

Save up to

Weight Watchers Smart

Frigo
Cheeseheads
String Cheese
24 0z,
selected varieties

Save up 10 20¢ oo, withyour EERl

Ones Entrees
45810 11.5 oz,
selected varieties

$4.76 on 4 with your

Giant Eagle

Save up fo $1.50 eq. with your SRR Family Style

Waffles
Giant Eagle . 19.]8 o
selected vaneties
Baby Formula a
25.7 oz,

Soy Based or Milk Based

14%°

4210

Save up o 76¢ on 4 wilh your

Birds Eye
Hot or Lean Steamfresh or
Pockets Bagged
8510160z, Vegetables
selected varieties 810 160z,

© selected varieties

10.>10

Save up 10 $6.90 on 10 with your

<10

Save up fo 32.50 on 5 with your FEI

Pepperidge
Farm
Layer Cakes
or Breads

951019601,
selected varieties

2.37

Save up to $1.78 on 2 with your

Save up to §1.00 ea. with your &

Giant Eagle

Baby Wipes

240 ct., Natural Aloe Fresh
Scent or Fragrance Free

2311

Save up to 98¢ on 2 with your g

Aunt Jemima Breakfast
Entrees 5.2 1068 oz., selected varieties

10210

Pg10 — A, AY, C, C1, €2, C3,C4,

Save up 10 $10.00 on 10 with your

,CY, €10, €11, €12, C13, C14, €, J, 41, P, PY, P2, PY, P4, T, W, Y. Y1

McCain Premium
Golden Crisp
Fries, Superfries
or Roasters

161092 0z.,
seleaed varieties

4.29

Sava up10 $2.16 on 4 with your

Stouffer's Family Size or
New Easy Express Entrees
28 to 40 oz,, selected varieties

599

Save up o $2.30 e, with your SN

EXHIBIT
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Luigi’s Italian Ice, Minute
Maid Juice Bars or Barqs
Floatz 6 o 8 ct., selected varieties

2.3

Sava up fo $2.78 on 2 with your
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From: Roxann Goertz

To: Duane Primozich

CC: Greg Venner; Bill Hooper; 'Bill Atchinson'

Sent: 3/30/2010 11:14:00 AM

Subject: Best Life Databse Quantitative

Attachments: BestLifeDatabase New product Survey 032910.ppt

Roxann Goertz

Forerunner Strategy Group

0O: 851-229-0056

C: 612-987-2089
rgoertz@forerunnerstrategy.biz
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Project Best Life Landscape Omnibus

Frozen Meals
and Meal Replacements

Full Report

March 29%; 2009
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Opposition Nos. 91194974 (Parent) and 91196358
PROMARK BRANDS INC. & H.J. HEINZ COMPANY v. GFA BRANDS, INC.
Offered by Opposers ProMark Brands Inc. & H.J. Heinz Company

From: Duane Primozich
To: ) Greg Venner
Sent: 2/8/2010 8:25:09 AM
Subject: Re: Checking In
Attachments: image001.jpg
.
.
]
DP
From: Greg Venner : )
To: Duane Primozich g e T
Sent: Mon Feb 08 13:23:01 2010 ’ 3

Subject: RE: Checking In

Greg

From: Duane Primozich [mailto:dprimozich@smartbalance.com]
Sent: Sunday, February 07, 2010 10:46 PM

To: Greg Venner

Subject: FW: Checking In

G t‘eiT

Thanks
Duane

Duane Primozich
Director of Marketing
GFA Brands, Inc.

7102 LaVista Place, Suite 200

Niwot, CO 80503

p. 303.652.0521 x153 | «c. 201.421.1449
dprimozich@smartbalance.com
www.smartbalance.com

GFA Brands, Inc. is a subsidiary of

SMART % BALANCE, INC.

This electronic message and any attachments are for the intended recipient only and may contain confidential or privileged
information. Itis not intended for transmission to, or receipt by, any unauthorized person. If you have received this message in error,
please (i) do not read it, (ii} reply to the sender that you have received the message in error and (iii) erase or destroy the message
including any attachments. If you are not the intended recipient, any disclosure, copying, use or distribution of the information
included in this message and any attachments is strictly prohibited.
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From: Duane Primozich [mailto:dprimozich@smartbalance.com]
Sent: Sunday, February 07, 2010 9:42 PM

To: 'Bill Atchinson'

Subject: RE: Checking In

Duane Primozich
Director of Marketing
GFA Brands, Inc.

7102 LaVista Place, Suite 200

Niwot, CO 80503

p.303.652.0521 x153 | «c.201.421.1449
dprimozich@smartbalance.com
www.smartbalance.com

GFA Brands, Inc. is a subsidiary of

SMART % BALANCE, INC.

This electronic message and any attachments are for the intended recipient only and may contain confidential or privileged
information. itis not intended for transmission to, or receipt by, any unauthorized person. If you have received this message in error,
please (i) do not read it, (ii) reply to the sender that you have received the message in error and (iii} erase or destroy the message
including any attachments. If you are not the intended recipient, any disclosure, copying, use or distribution of the information
included in this message and any attachments is strictly prohibited.
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Opposition Nos. 91194974 (Parent) and 91196358
PROMARK BRANDS INC. & H.J. HEINZ COMPANY v. GFA BRANDS, INC.
Offered by Opposers ProMark Brands Inc. & H.J. Heinz Company

Brand Extension Program
February 3, 2010 |
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