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UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
PROMARK BRANDS INC., & H.J. 
HEINZ COMPANY, 
 

Opposers, 
 
v. 
 
GFA BRANDS, INC., 
 

Applicant. 

Opposition Nos. 91194974 (Parent) 
and Opposition No. 91196358 
 
U.S. Trademark Application 77/864,305 
For the Mark SMART BALANCE 
 
U.S. Trademark Application 77/864,268 
For the Mark SMART BALANCE 
 

 
 

APPLICANT’S NOTICE OF FILING OF CORRECTED CERTIFIED TESTIMONY 
DEPOSITION TRANSCRIPT AND EXHIBITS OF TIMOTHY KRAFT 

 

Pursuant to 37 C.F.R. § 2.125(c) and Rule 703.01(k) of the Trademark Trial and Appeal 

Board Manual of Procedure (“TBMP”), Applicant GFA Brands, Inc. hereby files with the Board, 

and notifies Opposers of the filing of, the corrected certified testimony deposition transcript and 

accompanying exhibits of Timothy Kraft, whose testimony deposition was taken on April 26, 

2013. 

Pursuant to Section 703.01(n) of the TBMP, the transcript has been corrected by the 

officer before whom the deposition was taken.  The executed and notarized Errata Sheet listing 

the corrections has also been included at the end of the transcript. 

Pursuant to 37 C.F.R. §§ 2.125(e), 2.126(c), TBMP 703.01(p), and the Stipulated 

Protective Order, approved by the Board on July 26, 2011, the following testimony deposition 

exhibit has been designated as “Confidential—Attorneys’ Eyes Only” and is being filed with the 

Board under seal, under separate cover:  Exhibit No. 76. 
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Dated this 13th day of September, 2013. 

_/s/ Johanna M. Wilbert ________ 
David R. Cross 
Marta S. Levine 
Johanna M. Wilbert 
Quarles & Brady LLP  
411 East Wisconsin Avenue, Suite 2040 
Milwaukee, Wisconsin 53202-4497  
Telephone:  (414) 277-5495  
Facsimile:  (414) 978-8942  
Email:  DRC@quarles.com 
Email:  marta.levine@quarles.com 
Email:  jwilbert@quarles.com 
 
Attorneys for Applicant, 
GFA Brands, Inc.  
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CERTIFICATE OF SERVICE 
 

 The undersigned certifies that a copy of the foregoing was sent by First Class U.S. Mail, 

postage prepaid, with a courtesy copy via e-mail, on this 13th day of September, 2013, to 

Counsel for the Opposers: 

 
 

Timothy P. Fraelich 
Angela R. Gott 
JONES DAY 
North Point 

901 Lakeside Avenue 
Cleveland, Ohio 44114-1190 

tfraelich@jonesday.com 
agott@jonesday.com 

 
 

Kevin C. Meacham 
JONES DAY 

500 Grant Street, Suite 4500 
Pittsburgh, Pennsylvania 15219-2514 

kcmeacham@jonesday.com 
 
 
 
/s/ Johanna M. Wilbert   
Attorney for Applicant 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFTCE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

PROMARK BRANDS, INC.
& H.J. HEINZ COMPANY,

Opposers,

VS.

GFA BRANDS, INC. /

Oppositì-on No. 97194914

Applicant.

Deposition of TIMOTHY R. KRAFT

Friday, April 26th, 2OI3

9229 a.m.

at

QUARLES & BRADY LLP
4I7 East Wisconsin Avenue, Suit.e 2040

Milwaukee, Wj-sconsin

Reported by Sarah A. Hart, RPR/RMR/CRR
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Deposition of TIMOTHY R. KRAFT, a witness in the

above-entitled action, taken at the instance of the

Applicant, before Sarah A. Hart, RPR/RMR/CRR and

Notary Public, Stat.e of InTisconsin, àt QUARLES & BRADY

LLP, 4LL East Vüisconsin Avenue, Suite 2040,

Mílwaukee, Inlj-sconsin, on the 26th day of April , 2013,

commencing at 9:29 a.m. and concluding at 10:05 a.m.

A P P E A R A N C E S:

JONES DAY, by
Mr. Kevi-n C. Meacham
500 Grant Street, Suite 4500
Pittsburgh, PA 15279-25L4
Appeared on behalf of t.he Opposers.

QUARLES & BRADY LLP, by
Ms. Johanna M. Wilbert
477 East VfÌsconsin Avenue, Suit.e 2040
Milwaukee, Idisconsin 53202
Appeared on behalf of the Applì-cant.
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INDEX

EXAMTNATION

BY MS . VüILBERT:
BY MR. MEACHAM:
BY MS . V{ILBERT:

4
, 18

29

EXHTBITS . .\

PAGE TDENTIFIEDEXHIBTT NO.

No. 10 Pict.ure of Simply Smart milk 11
No. 1I Picture of SMART BALANCE and Simply 11-

Smart milk products
No. 12 Picture of Kelloggrs SMART START 11

cereal
No. 13 Pícture of Smartwater bottle 72
No. '/ 4 Pict.ure of Orville Redenbacher's L2

SMART POP! popcorn
No. -75 Pict.ure of HeartSmart Bisquick 13
No. 16 Presentation of Brand Sense's key 71

findings

(Original exhibits \^/ere attached to original transcript;

copies to transcript copies. )



Deposition of Timothy R. Kraft - April 26,2013

5

6

1

1

2

3

4

I

9

10

11

t2

13

t4

15

I6

I1

18

L9

ZU

2T

LL

23

24

25

wvw.Gn¡v¡N¡¡RÊpoRrrNc.coM " 414.272.7878 GneUeNN
Inttovntìon Erpeîtise liltcgtity Ii,iir'rit:r,;

TRANSCRIPT OF PROCEEDINGS

TIMOTHY R. KRAFT, called as a witness herein,

having been first duly sr^/orn on oath, was examined

and testi-f ied as follows:

EXAMINATION

BY MS . Vüf LBERT:

O Vühat is your name?

A Timothy Richard Kraft.

a And where do you work?

A f work at GFA Brand.s, f nc.

O [¡7hat is .your job titl-e at GFA Brands?

A I'm senior vi-ce-pres-identr âssociate general counsef .

O Are you an attorney?

A I am.

O iiÍhere are you licensed to practice?

A Irm ficensed in the state of !{isconsin, and I also

have a single-client license in the state of

Colorado.

O P.l-ease describe your general responsibitities.

A Generally, I'm responsible for afl day-to-day lega1

work; so ranging from contract review and negotiation

Lo managing our intellectual- property portfol-io to,

you know, handling various investment opportunj-ties

and the fike.

O You mentioned the IP portfolio. Are you responsible
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for overseeinq any of GFA Brands' trademarks?

A Iam

O V{hat trademarks are you responsible for overseeing?

A So I'm in charge of the company's enLire trademark

portfolio. That. j-ncludes Smart Balance,

Earth Balance, Best Life, Glutino, Udifs Gluten Free,

Glut.en Free Pantry, and a slew of additional- marks.

O Are you generally familiar wiLh the history of the

Smart Balance trademark?

A I am.

O How did you become familiar with t.he history of the

Smart Balance trademark?

A Vfe11. I joined cFA in 2409. And, you know, with my

responsj-bilities including management of the

trademark portfolio, I definitely reviewed the

history of the mark, reviewed files, sat with

external counsel, sat. with our general counsel.

O V[hen h/as the Smart Balance trademark introduced j-nto

the market?

A In the late 1990s.

O So about. 15 years ago?

A Correct.

O And it \^/as introduced to the United States market?

A Correct.

O Since its introduction, have the number of products
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sold in connection with the Smart Balance trademark

i-ncreased or decreased?

A Increased.

O Can you give me an example of some of the products

sold in connection with the Smart Balance trademark

today?

A Sure. l{e have our f tagrship buttery spreads and

buttery substj-tutes, we have enhanced milk, popcorn,

peanut butter, mayo, we've also had eggs' sour cream.

a Is the Smart Balance trademark important to

GFA Brands?

A Absolutely.

a r;{hy?

A Products sofd under the Smart Balance mark constitute

the I j-on share of our prof its. So it 's a very

important piece of our consumer base' consumers'

loyalty to the Smart Balance brand.

O Does GFA Brands mon.itor the market for potential

infringement ?

A Yes.

O Vfhat st.eps does GFA Brands take to monitor the

market?

A So \^re partner with out.side counsel, and we have \^/e

generate search reports orl¡ I believe, a weekly basis

to monitor what's happening in the marketplace. And
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we also have sal-espeople in the field that wil-l raise

questions to the legal department if they come across

potentially problematic marks.

a Does GFA Brands have any guidelines far assessing

whether anoLher trademark is likely to cause

confusion with the Smart. Balance mark?

A Vrie do.

O Can you think of an example where GFA applied these

guidelines and concluded j-t needed to take action to

enforce its trademark rights?

A Sure. Not long êgor there was a mark being used in

the spreads caLegiory under the SmartBlend mark, and

we analyzed that and decided that we should take

enforcement action against it.

O lfhat \^/as iL about the SmartBlends mark that caused

you to take actj-on?

A Well-r \¡/ê fooked at. the category of goods, and we al-so

looked at what was coupled with the term 'rSmart.r' So

not just t.he fact that Smart. \^/as used, but it \^/as

SmartBl-end, so iL was a B word. Blend and Balance I

think are somewhat synonymous. So \de decj-ded that

woufd be problematic.

O Can you gì-ve us an example of when GFA would not

pursue infringement?

A Sure. Hypothetically, if I hlere at a ski shop and
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O

came across children's skis marketed as Smart Bal-ance

rLis, Lhat's a class of goods t.hat's so far removed

from food or beveragie that \^ie would likely not t.ake

action to oppose the use of that mark.

Have the enforcement strategies and guidelines that

GFA uses to evaluate the li-kelihood of confusion

associated with other trademarks changed over time or

remained the same?

Changed.

How have GFAI s enforcement strategies changed over

time ?

Vüell, quì-te significantJ-y. Let me explain why. f f

you look at today's marketplace, there are really two

factors that are key to our evolving approach.

One is just the strength of the Smart

Balance mark in today' s marketpl-ace. The brand

equity is very high/ consumer recognition of our

brand is very high.

So you take that factor, coupled wj-th

what's happening not only in the f ood and beveragie

space, but beyond, 'and the proliferation of "Smart"

marks j-n g;eneral so you have smart appliances,

smart cars, smart phones.

So when you couple those two factors,

you know, Smart. Bal-ance havinq very strong brand

A

O

A
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equity, together with the fact. that the marketpl-ace

is seeing this rampant proliferation of the use of

"Smart" marks, our strategy has had to evolve.

lrihen you contrast that with what \^/as

happening, say, 15 years ãgo¡ where \^/e had an upstart

brand that was not widely known, did not have very

strong brand equity at. the time, in a marketplace

with very few "Smart" marks, you can see why you

would have a different enforcement strategy under

those circumstances.

So in today' s marketplace ¡ h/€ donf t

think iL's as practical to try to police every use of

the word "Smart. " I think, in my judgment, you need

to appty additional rigor to the analysis.

a Now, you've mentioned the proliferation of other

"Smart" marks. Are you famil-j-ar with other "Smart"

marks in the packageä consumer goods industry?

A I am.

a Vühat al:e some examples of some of the other marks

that. you personally are famil-iar with?

A Just by shopping in any store, you'll find

Smartwater, SMART POP ! , SMART START. There are quite

a few.

O Are you famil-iar with Simply Smart as a trademark

used on consumer goods?
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And what product are you famil-iar with that mark j-n

the context of?

A So that's on milk products. I think tLrat. brand is

sold on the East Coast. And when I've spent time in

New Jersey, I would shop for Smart Balance milkr and

I would al-so find Simply Smart marketed j-n the same

space.

MS. VüILBERT: Could you please mark this as

Appficant' s Exhibit 1 O .

(Appticant' s Exhibj-t '7 O marked f or identif ication. )

BY MS . T¡7ILBERT:

O 
- I'm handing you what's been marked as Applicant I s

Exhj-bit 70. This is a picture 'of

MR. MEACHAM: Do you have an extra copy?

MS . VüILBERT: I don't. Sorry. Vüe gave you

guys copies last time around.

MR. MEACHAM: I mean, if you had t.old me

which ones you would be using, f would be able to

have a copy. I mean, I' m not going to bring every

single copy of every single exhibit

MS. Vf ILBBRT: I apologize. I don I t have

anoLher copy. I can show it to you before I hand it

to the wítness.

rçu,w.Gn.u¡¡xxRÊPoRTlNC.cotll

btnotatìon

.4t4.z7zlBTB GneueNN
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BY MS. WILBERT:

O f've handed you what's been marked as Exhibit 10.

Inlhat is Exhibit 10?

A ltrs a carton of Simply Smart milk.

O Does the picture accurately reflect the product as

you saw it in the store?

A Yeah, the picture of the carton reffects what I've

seen on the sheff.

(Applicant's Exhibit 1t marked for identification.)

BY MS. T^TILBBRT:

O I'm handing you what's been marked as Applicantrs

Exhibit No. 17. Applicant's Exhibit 1I is another

photograph of some milk products. Does Exhibit 17

accurately refl-ect, when you \^/ere shopping, the

images of the sort that you saw in the stores with

respect to the Smart Balance milk product and the

Simply Smart milk products?

A It does.

O And, again, when you were shopping, you personally

sa\^/ the Simply Smart mil-k in stores?

A Correct.

(Applicant's Exhibit 12 marked for identj-fication.)

BY MS. Ii{ILBERT:

O I've handed you what's been marked as Applicantfs

Exhibit 12. I[hat is Applicantf s Exhibit 12?
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A Tt is a photo of Kellogg's SMART START cereal-

O Have you seen Kelloggrs SMART START cereal with this

packaging in any stores?

A T have.

O Vühen?

A Every time I've shopped for cereal. It's a very

prominent package, and frve seen it several times on

shelves.

O I believe you also mentioned Smartwater. Have you

seen Smart.waLer in stores?

A I have.

(Applicant's Exhibit 13 marked for identifì-cation.)

BY MS. WILBERT:

O I'm handing you what's been marked as Applicantfs

Exhj-bit 13. Does Bxhibit 13 accurately ref lect the

Smartwater that you have seen before in stores?

A It does.

(Applicantrs trxhibit 14 marked for identification.)

BY MS. WÏLBERT:

O I believe you also mentioned SMART POP!. What is

SMART POP ! ?

A It Ì s a microwave popcorn soJ.d by Orvilfe

Redenbacher' s, T believe.

O And have you seen SMART POP! in stores?

A T have.
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O I'm handing you whatrs been marked as Exhibit 14.

Does Exhibit 1 4 accurately depict the product

packaging that you have seen in stores?

A It does.

O Are you famil-íar with Heartsmart Bisquick pancake and

bakì-ng mix?

A Iam

a In what cont.ext are you familiar with HeartSmart

Bisquick?

A Vüe've purchased it before.

(Applicant's Exhibit 75 marked for identification.)

BY MS. WILBERT:

O I'm handing you whalfs been marked as Applícantfs

Exhibit 15. Does the picture of HearLSmart Bisquick

accurately refl-ect the prod,uct that you have

purchased in stgres before?

A It does.

O Can you think of any other "Smart" marks that. you

have seen in commerce?

A Yes.

O l,{hat are some other "Smart" marks that you have seen

in commerce?

A In the food industry or beyond?

O In the food industry.

A Okay. So ffve seen the Smart Ones line of products

wlvw. Gn¡v¡NxREP(.lRTINC. colf
Intovation -
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in the frozen food aisle.

O Anything else?

A "Smart" is used on a lot of baby foods and toddler

foods. I'm sure there are others -

a I believe you said you are famifiar with the smart

Ones brand; is that correct?

A Yes.

o Please tell me what you know about the smart ones

brand.

A Just aS a consumer, Trve Seen it in the frozen food

sections. Appears to be a l_ine of f.rozert entrees I

think sol-d in conventionaf grocery stores across the

country.

O Vfhat is your understanding of who oh/ns the Smart Ones

trademark?

A I believe it's owned by ProMark, which is somehow

affiliated with Heinz.

o As a consequence of your work responsibilities, have

you had occasion to compare the Smart Balance

trademark to the Smart Ones trademark?

A Yes.

O To date I are you a\^Iare of any instances of actual

confusion that have occurred aS a result of GFA's use

of the Smart Balance mark and Heinz's use of the

Smart Ones mark?

wr,vw. GR¡r¿rNxRepoRTIN(.ì.cÒNt

Irtflovation
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A No.

a To date/ are you ahrare of any instances of actual

confusion that have occurred as a resuft of GFA' S use

of the Smart Balance mark and any other "Smart" mark

in the market?

A No.

o In particu J-ar, can you look at the exhibits that we

have markeC of the product pictures.

A (üIit.ness complies. )

a of the products that we have marked, which incfude

Simply Smart' SMART POP!' SMART START' HeartSmart'

and Smartwater, are you aware of any instances of

confusion wi-th GFArs Smart Balance trademark?

A No.

O Does GFA Brands care about whether the use of "Smart"

by another party results in confusion?

A Absolutely.

O Vühy?

A Our Smart Bafance mark is very important to our

company, and we would not want our consumer base to

be confused with any sj-mil-ar marks.

o Have you heard of a company called Brand sense before

today?

A Yes.

O What is Brand Sense?
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A I believe it's a marketing and licensing firm.

o Has GFA formed any refatj_onship with Brand sense?

A Yes.

O Vühat is that relationshiP?

A I believe \^/e entered into an agreement with them in

2oro in which tÀ"y h¡ere going to evaluate the smart

Balance mark and identj-fy potential- licensing

opportunities with third-parties in the cPG industry.

o Did you personally have any j-nteraction with Brand

Sense?

A Yes.

O What was your personal interaction?

A They had a kick-off meeting in which they went to

various stakeholders within the company, and I sat

with them, with two representatives, for about 20

minutes.

O I believe in response to one of your anshlers' You

referenced CPG. Vühat does CPG stand for?

A Consumer packaged goods.

o Did Brand sense ever consider a li-censing opportunity

with Heinz and its Smart Ones brand?

A I'm sure they did.

O li{hat \^/aS the consequence of Brand Sense considering

this licensing oPPortunitY?

A Brand Sense went out on our behalf and contacted,
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likely, all of the major CPG companies. And Heinz is

a very prominent CPG companyr so I'm sure they \^/ere

contacted by Brand Sense.

Do you have any firsthand knowledge regarding whether

Heinz \^ras contacted?

No.

(Applicant's Exhibit 16 marked for identification.)

BY MS . !{ILBERT:

O I'm handing you what's been marked as Appficant's

Exhibit 16 . Do you recog'nize Exhibit 7 6?
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Yes.

Vühat is Exhibit 16?

This is a presentation of Brand sense's key findings

as they went through the process of anaLyzinq

opportunities for the Smart Balance brand-

Who prepared Exhibit 16?

I believe it l^ras prepared by Brand Sense.

Could you please turn to Page ten-

(Iditness complies. )

Under "Challenges, " the document states, "Potential

IP constraints in certain categories. "

I¡lhat t s your understanding of the

meaning of this phrase?

So Brand Sense \^Ias trying to do their homework, and

they raised a number of questions so that they

.d--1Lx
rvwrv.(ìR.rr¡¡rx¡¡l{ËpoRrrNcì.corlr' 414.272.7878 GR¡.U¿NN
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understood their parameters.

So one of the questions they posed to

the team was whether there \^/ere certain intellectrral
\

property constraints, specifically trademark

constraints, in certain categories.

MR. MEACHAM: Excuse fiter what page are you

on?

THE WfTNESS: Ten.

BY MS. WILBERT:

a Did GFA Brands respond to Brand, Sense's question?

A We certaínly analyzed things within the legal

department and gave direction internally to our

marketì-ng team, but \^/e would not have given direction

to Brand Sense.

O Vühat happened after Brand Sense qave this

presentation containing their ideas and questions?

A I believe they went out into the marketplace and made

contacts with potential licensing partners on our

behalf.

O Thank you. I have no further questions.

BXAMINAT T ON

BY MR. MEACHAM:

O Now, Mr. Kraftr you are partially responsible for

determj-nj-ng when GFA Brands opposes marks, correct?

A Correct.
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O So you hetp decide when to file formal- trademark

oppositions ?

A Correct-

a Okay. So you are famil-iar wj-th and have knowled.ge

with the formal t.rademark opposition filed by

GFA Brands?

A I am a\^Iare of them.

O And in that role, you are also famifiar wj-th the

products sold by GFA Brands?

A Correct.

O To your knowledge, GFA Brands does not market or sell

chili under the Smart Balance mark, correct?

A Not today

A Okay. And has GFA ever done so?

A Not to my knowledge.

O Okay. To your knowledge, GFA Brands does not market

or sell vegetable-based meat substj-tutes under the

Smart Balance mark?

A Not presenLly.'

O Has GFA Brands ever done so?

A No.

O And to your knowledge, GFA Brands does not market or

sell- frozen entrees containing vegetabl-e-based meat

substitutes under the Smart Balance mark, correct?

A Not today.
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O And has it ever done so?

A GFA has never sold products within that. class of

goods, but we've certainJ.y entertained J.icensing in

that cateqory.

a Okay, BuL you've never act.ually sold them

A Correct.

O through any channel of trade?

A Frozen enlrees?

O Yes.

A Not to my knowledge.

O And.to your knowledge, GFA Brands does not market or

sell cookies under the Smart Bal-ance mark?

A Not currently.

a Okay. Has it ever done so?

A Not in the past, to my knowledge.

O Okay. And to your knowledger GFA Brands does not

market. or sell chicken nuggets under Lhe Smart

Bal-ance mark, does it?

A No.

O Okay. And has GFA Brands ever done so?

A No.

O Okay. And to your knowled.ge) GFA Brands does not

market or sefl soy-based products used as meat

substitutes under the Smart Balance mark, correct?

A Could you repeat that?
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o To your knowledge, GFA Brands does not market or sell

soy-based products used as meat substitutes, correct?

A Correct

O Okay. And has GFA Brands ever done so?

A Not to my knowledge.

O Okay. To your knowledg"e, GFA Brands does not market

or sell voqurL under the Smart Bal-ance mark, correct?

A Vüerve entertained licenses for iL, but we have never

sold it under the Smart. Balance mark.

A Okay. And GFA Brands does not market or sell

soy-based food products used as yogurt substitutes

under the Smart Balance mark, correct?

A Correct.

a And GFA Brands has never done sor right?

A Not. to my knowledge.

O And GFA Brands does not' currently rnarkeL or sell

frozen entrees under the Smart Balance mark, correct?

A Correct.

O And to your knowledEe. GFA Brands does not market or

sell lunch entrees consisting of soy-based meat and

cheese substitutes under the Smart Balance mark?

A Correct.

O And has GFA Brands ever done so?

A Not. to my knowledge.

O And to your knowledge, GFA Brands does not market or
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sel_l puddíng under the smart Bal_ance mark, correct?

A Correct.

a Okay. And GFA Brands has never done so¡ correct?

A Not to my knowledge.

O GFA Brands does not market or sell soy-based food

products used as pudding substitutes under the smart

Balance mark, correct?

A Correct.

O Okay. And has GFA Brands ever done so?

A Not to my knowledge.

a To. your knowledge, GFA Brands does not market or sell

juices under the Smart Bafance mark, correct?

A That's correct.

O And GFA Brands has never done sor correct?

A Not to my knowledge.

a Again, you are partially responsible for determining

whether GFA Brands opposes a mark, correct?

A Correct.

O And if Heinz \^Iere to apply to use the Smart Ones mark

in connectj-on with a butter substitute, you would

advise GFA to oppose the mark, correct?

A Are you asking for a legal conclusion or

recolTtmendation' or

a I'm just asking you to answer the question whether

you would advise you've testified that you are
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a

j-nvofved in determining whether to challenge a mark.

And f 'm asking you the question: If Heinz \^/ere to

apply to use the Smart Ones mark in connection with

butter substitute, you wou.Id advise GFA Brands to

oppose the mark, correct?

That is not correct.

Okay. You wouldn't advise them to oppose the mark?

That would not fafl within our current enforcement

criteria.

tlühy not ?

VüelI¡ w€ carefully scrutinize the mark in question.

And Smarl Ones, spelled S-M-A-R-T/ space, O-N-E-S?

Is that correct? Is that the hypothetical?

I'm saying Smart Ones, yes.

Okay. So we would fook at what the word "Smart" is

being coupled with. And to m€r in my assessment,

based on our criteria, "Ones" is not confusing or

simifar to "Balance. " So when paired together, I

don't think it would be problematic under our current

criteria.

So your testimony is that if Heinz íntroduced a

butter substj-tute under the Smart Ones mark, you

wou.ld not oppose that application?

Based on the t.wo factors I raised ín my earlier

testimony, the strength of the Smart Balance brand

O

A

a

¡L

a
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and it.s brand equity, together wj-th the proliferation

of "Smart" marks, I would probably pass.

O Okay. So and if Heinz were to appfy to use the

Smart Ones mark in connection with a milk product,

would you also pass on enforcing your mark?

A Probably.

o And if Heinz were 'to apply to use the smart ones mark

in connecLj-on with a peanut butter, would you also

pass on opposing that mark?

A Probably.

O Yes or no?

A In that hypothetical, Yês.

O And if you \^/ere to apply if Heinz were to apply to

use the Smart Ones mark in connection with a cooking

oil, would you advise GFA to oppose that one?

A I would not.

o And if Heinz \^/ere to apply to use the Smart ones mark

in connection with popcorn products, woufd you advj-se

GFA to oppose that aPPlication?

A f would not.

O And i-f Heinz were to apply to use the Smart Ones mark

in connection with mayonnaise, would you advise GFA

to oppose that aPPlication?

A I woufd not.

O In the process of determining whether to oppose a
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mark, you consider a variety of factors, correct?

A Correct.

a And one of those factors considered j-s the strength

or the fame of the mark that you want to protect,

correct ?

A Correct.

O So you woufd agree with me that you have experience

in evaluating the strength or fame of a mark?

A Yes.

O And would you agree with me that one of the \^iays the

strength or fame of a mark is evafuated is through

brand awareness surveys?

^ 
Vaq

O And if more than 15 percent of respondents in a

survey indicated awareness of a particular brand, you

would agree with me that that indicates a high level

of awareness, correct?

MS. WILBERT: Objectíon. That's calling

f or a lega1 concf us j-on.

THE Wf TNESS: Can you repeat t.he question?

BY MR. MEACHAM:

O If more than '/5 percent of respondents in a survey

indicated ah/areness of a particular brand, you woufd

agree wi-th me that that is a hiqh fevel of awareness/

correct ?
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A I'm not an expert in conducting or evaluatj-ng

surveys, but it woul-d appear to me that that would be

high brand recognj-tion.

O And woul-d you agree with me that that is a strong

brand?

A Again, I don't know the specific quesLion that's been

asked, but 15 percent a\^/areness of a brand woul-d

appear to be a strong brand.

O And woul-d you agree with me that that is a famous

brand?

A That's got a legal meaning, and I think there are

additional- criteria that need to be considered.

O Okay. Vf,ould you agiree with me that it's a widely

recognized brand?

A Yes.

O You're familiar with the Smart Ones brand, correct?

A Iam.

O And you would agree with me that Smart Ones is a

strong brand, correct?

A It I s a well-known brand, yes.

O Okay. And you would agree with me that Smart Ones is

a famous brand, correct?

A That would require further analysis. f think it's as

stronq as the Smart Balance brand, for example.

O If over -/5 percent of respondents to a brand
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A\^IareneSS Survey \^/ere a'i^Iare of Smart OneS, that would

indicate a hiqh level of a\^/areness, correct?

A I think wef ve estab-l-ished Lhat, yes.

O Okay. Can \^re take a short break?

(A break was taken at 9:58 a.m. )

(Back on the record at 10:01 a.m.)

BY MR. MEACHAM:

A So you testified that protecti-ng the Smart Bal-ance

mark is ì-mportant to GFA Brands, correct?

A Absolutely.

O Okay. But you've reviewed several- exhibits that show

that Smart Balance al-l-ows for competitors in the same

exact product category; is that. correct?

A I don't understand the question.

O Through the review of the severa.l- picture exhibit.s,

you admitted that you Smart Balance permits other

products within that same category to carry the word

ttsmart, tt correct?

A I dontt understand what yor-r mean when you say "same

category." f was making an observatíon of what IIve

seen as a consumer.

O Okay. You testified that you're not a\^/are of any

confusj-on between Smart Balance and Smart Ones,

correct ?

A Correct.
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O And you also testified that Smart Balance doesn't

markeL or sel-l- any frozert entrees, correct?

A Correct.

O Okay. So there are no cateqories product

categories currently that Smart Bafance and Smart

Ones overlap in, correct?

A On a category basis, I believe that's correct.

a And you're not a\^/are of any confusion between Smart

Balance and any other "Smart" marks that you viewed

here today, correct?

A Correct.

O And have you monitored for that confusion?

A So typically, issues would arise in two manners:

Consumer affairs, if we \^/ere receiving calls, would

notify me; and our sales team ín the trade would

likely notify me.

O Okay. Vüoufd you agree with me that Smart Balance

does not market any products in the frozen foods

section of the supermarket?

A I believe that's correct.

O Mr. Kraft, I'm handing you what's been marked as

Bxhibit 13. To your knowledgie, does GFA Brands sefl

or market any water product?

A We sell a milk product, but not a water product.

O Okay. I'm going to hand you Exhibit 15. To your
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knowledge, does GEA Brands sell any pancake míx?

A We sel-l several shelf-stable foods, but no pancake

ml_xes.

O Which ones did I give you?

A Seventy-three and 15 -

O Okay. Èor Exhibit 10 through '75, did you personally

take these pictures?

A I did not.

O Okay. Alt right. I thínk thatfs all f have.

EXAMINATTON

BY MS . VIILBERT:

O Has GFA sol-d popcorn products?

A Yes.

O And has GFA's popcorn products been advertised

alongside the SMART POP ! popcorn product?

A Yes.

O And despite coexisting in the market for the same

product, has the use of the SMART POP! mark resulted

in any actua1 confusion that you're a\^/are of ?

A No.

O Exhibit 1I shows the Smart Balance mark for milk

being sol-d alongside the Simply Smart mark for mil-k.

Despite the fact that these products are sofd side by

side and both cover milk, is Smart Balance is GFA

-rär. of any confusion between the Smart Balance and
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Simply Smart mark?

A Not to my knowledge.

O No more questi-ons.

(Deposition concluded at 10: 05 a.m. )

(Original exhibits hrere attached to original transcript;

copies to transcript copies. )
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STATE OF WTSCONSIN

MILWAUKEE COUNTY
aa.

It Sarah A. Hart, RPR/RMR/CRR and Notary

Public in and for the State of Inlisconsin, do hereby

certify t.hat the preceding deposition was recorded by

me and reduced to writing under my personal

directi-on.

f further certify that said deposition
was taken at QUARLES & BRADY LLP/ 477 East Vüisconsin

Avenue, Suite 2040, Milwaukee, Wisconsinr on t.he 26Lh

day of April , 2013, commencì-ng at 9:29 a.m.

f further certify that f am not a

relative or employee or attorney or counsel_ of any of
the parties, or a relative or employee of such

attorney or counsel, or fj-nancially interest.ed

directly or indirectly in this action.

In witness whereof, I have hereunto

set. my hand and affixed my seal of office on this
30th day of April, 2013.

"Jt*A n.#û,,d
fråiåT""i"ilîi:' RPR/RMR/.RR

My commission expi-res September 2l , 2015.
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