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1    Pennsylvania, 1974.  I got a master's degree

2    from Case Western Reserve University in 1976

3    and a Ph.D. also from Case Western Reserve

4    University in 1979.

5          Q.    And now your master's degree, was

6    that in psychology as well?

7          A.    Yes.  All three were psychology.

8          Q.    And so your Ph.D. was in psychology

9    as well?

10          A.    Yes.

11          Q.    And generally what types of classes

12    did you take when you -- in your graduate

13    program?

14          A.    Well, my -- actually, my major

15    field of study was research, design and

16    quantitative analysis for my Ph.D.

17          Q.    And after receiving your Ph.D.,

18    what did you do next?

19          A.    Well, actually, while I was still

20    completing my doctoral studies, I started

21    working for an advertising agency here in

22    Cleveland, which was the largest agency at the

23    time, Fox & Associates, in 1978.

24                They asked me to come and start a

25    market research department at the ad agency,
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1    which I did, from 78 to 82.

2                And in 1982 I left and started

3    Strategic Consumer Research, and I've been

4    doing that for the last 31 years.

5          Q.    Okay.  And your time at Fox &

6    Associates, what did you do as the director of

7    the market research department?

8          A.    Primarily we did advertising

9    effectiveness research.  We did customer

10    behavior studies, customer satisfaction

11    studies.

12                Those were the primary things that

13    -- you know, it 's different when you're in an

14    ad agency.  They -- you know, they do

15    advertising.  So they always want to show the

16    client that the advertising is effective, and

17    that's what most of the studies were about.

18          Q.    Were you involved in designing

19    studies?

20          A.    Oh, yes.

21          Q.    And were you involved in reviewing

22    studies?

23          A.    Yes.

24          Q.    What types of studies?

25          A.    Advertising effectiveness
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1    studies -- I mean, you want to know -- for

2    example, in a pre, post advertising

3    effectiveness study, you ask people a series of

4    questions prior to the advertising starting,

5    you ask them the same series of questions after

6    the advertising -- the first wave of the

7    advertising concludes, and you draw conclusions

8    whether your advertising had any effect on

9    anybody's opinions or behavior.

10          Q.    And after you left Fox &

11    Associates, what did you do at Strategic

12    Consumer Research?

13          A.    Well, I started the company from

14    scratch.  In the 70s was kind of the infancy of

15    market research, and I had the background from

16    the ad agency and I left to start my own

17    company.

18                All of the clients that the ad

19    agency had were my first clients.  And in 31

20    years we have never advertised.  We have never

21    solicited a client.  All of our clients have

22    come for the last 31 years by referral.

23          Q.    And what does -- what would you say

24    Strategic Consumer Research's main business

25    purpose is?
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1          A.    We do full -- we're a full service

2    market research company.  We do advertising

3    studies, brand awareness and equity studies,

4    customer satisfaction studies, loyalty studies.

5    We really run the whole gamut of types of work.

6                Every study is custom designed

7    specifically for the client.  We don't have a

8    canned study or a canned methodology.

9    Everything is custom designed.

10          Q.    And have you -- in your history

11    with -- or in your tenure with Strategic

12    Consumer Research, have you designed brand

13    awareness studies?

14          A.    Yes.

15          Q.    Have you designed -- have you

16    designed many brand awareness studies?

17          A.    Very many.

18          Q.    And have you interpreted many brand

19    awareness studies?

20          A.    Yes.

21          Q.    Have you -- in your career with

22    Strategic Consumer Research, have you designed

23    likelihood of confusion studies?

24          A.    Yes.

25          Q.    And have you interpreted likelihood
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1    of confusion studies?

2          A.    Yes.

3          Q.    And would you say that the -- do

4    you primarily design studies for business

5    purposes or litigation purposes?

6          A.    Business purposes by far.

7          Q.    Okay.  About approximately how much

8    of your business is actually for businesses as

9    opposed to litigation?

10          A.    Business -- the business portion

11    would be probably at least 95 percent.

12          Q.    Okay.

13          A.    Five percent would be for

14    litigation over the years.

15                MR. MEACHAM:  Can I have this

16    marked as Exhibit 1?

17                     -  -  -  -  -

18                (Thereupon, Deposition Exhibit 1,

19                Report Authored Barry Sabol, Ph.D.,

20                was marked for purposes of

21                identification.)

22                     -  -  -  -  -

23          Q.    Dr. Sabol, I'm handing you the

24    document entitled Likelihood of Brand Confusion

25    Between Smart Ones and Smart Balance Resulting
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1    f rom the Introduct ion of Smart Balance Frozen

2    Meals.

3                Do you recognize this document?

4          A.    Yes, I  do.

5          Q.    What is i t?

6          A.    This is a report  that summarizes

7    the results of a study that we conducted on

8    behalf  of  Heinz.

9          Q.    So Exhibi t  1 is a study you

10    authored?

11          A.    Yes.

12          Q.    Can you take a second and page

13    through the document,  please?

14          A.    Okay.

15          Q.    Would you say that Exhibi t  1 is a

16    complete and accurate copy of the report  you

17    prepared in this case?

18          A.    Yes.

19          Q.    Okay.  And have you ever provided

20    an expert  report  for Heinz before?

21          A.    No.

22          Q.    What were you asked to do for

23    Heinz?

24          A.    To determine --  wel l ,  real ly two

25    things.  The f i rst  one was to determine the
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1    level of aided awareness of the Smart Ones

2    brand in relation to specific competitors.

3                And the second portion of the study

4    was designed to determined what level of

5    confusion, if any, or potential confusion, if

6    any, might result from the introduction of

7    Smart Balance frozen meals to the freezer cases

8    of supermarkets.

9          Q.    Were you asked to produce certain

10    results?

11          A.    No.

12          Q.    And if your study had determined

13    that there was no likelihood of confusion?

14          A.    That's what would have been

15    reported.

16          Q.    Now, based on your study, were you

17    able to reach any conclusions to a reasonable

18    degree of professional certainty in the field

19    of marketing and advertising?

20          A.    Yes.

21          Q.    And what were those conclusions?

22          A.    There were two primary conclusions.

23    The first one was that Smart Ones is an

24    extremely well-known brand.  I guess in legal

25    terms that would qualify as a famous brand.
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1                And the second conclusion we were

2    able to draw from the study is that there was a

3    significant likelihood of potential for

4    confusion if Smart Balance frozen meals were

5    introduced into the same freezer cases as Smart

6    Ones frozen meals.

7          Q.    Now, I'll get back to those

8    conclusions in a minute, but I'd like to talk

9    through some of the background of the report.

10                How much time did you spend

11    preparing your report in the case?

12          A.    Preparing the actual report was

13    only a day, but conducting the entire study was

14    about three weeks.

15          Q.    And how much were you paid to

16    prepare the report?

17          A.    $15,000 was the cost of the study.

18          Q.    Okay.  Is that typical for a

19    likelihood of confusion survey?

20                MR. CROSS:  Objection.  Foundation.

21    Form.

22          Q.    You can answer.

23          A.    Oh, I can answer?  Okay.  It's hard

24    to say.  It varies by the sample size that's

25    chosen.
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1                There are a lot of factors that go

2    into it.

3          Q.    And you've conducted likelihood of

4    confusion surveys in the past?

5          A.    Yes.

6          Q.    Is that a typical cost for a

7    likelihood of confusion survey that you've

8    prepared?

9          A.    It's probably a little less

10    expensive than some.

11          Q.    How much are you being paid for

12    your testimony today?

13          A.    I'm not being paid anything for my

14    testimony.

15          Q.    Okay.  What do you know about the

16    Smart Ones brand?

17          A.    The only thing I really know about

18    the Smart Ones brand is that it is a brand of

19    frozen meals that are sold in supermarkets in

20    the freezer section.

21          Q.    Okay.  And do you know what segment

22    of the consumer population that Smart Ones

23    targets?

24          A.    I think they target anybody who

25    wants to -- you know, who is a purchaser of
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1    frozen meals.  I mean, I think they're also low

2    calorie -- or lower calorie frozen meals.

3          Q.    And do you know where Smart Ones is

4    sold in the supermarket?

5          A.    In the refrigerated -- or frozen

6    food cases.

7          Q.    To your -- to the best of your

8    understanding, is it sold next to other frozen

9    food meals?

10          A.    Yes.

11          Q.    Do you have any knowledge regarding

12    the Smart Balance brand?

13          A.    No.

14          Q.    Do you have any idea as to what

15    segment of the consumer population that Smart

16    Balance will target?

17          A.    In terms of frozen meals?

18          Q.    Correct.

19          A.    The same people that would be

20    targets for Smart Ones.

21          Q.    Okay.  And to the best of your

22    knowledge, if Smart Balance did introduce

23    frozen meals, would they likely be sold in the

24    same section of the supermarket as Smart Ones

25    frozen meals?
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1          A.    Yes.

2          Q.    And is it possible that Smart

3    Balance frozen meals could be sold in the same

4    freezer case as Smart Ones frozen meals?

5          A.    Yes.

6          Q.    And so would a purchaser of frozen

7    food meals likely encounter both Smart Balance

8    frozen meals and Smart Ones frozen meals at the

9    point of purchase?

10          A.    Yes.

11          Q.    What was the purpose of the study

12    you prepared?

13          A.    Well, it had two main purposes.

14    The first was to demonstrate the level of

15    awareness -- aided awareness, in this case, of

16    Smart Ones versus specific competitors.

17                And the second purpose of the study

18    was to determine whether there is any

19    likelihood at all of brand confusion between

20    Smart Ones and Smart Balance if Smart Balance

21    were to introduce frozen meals into the freezer

22    section of supermarkets.

23          Q.    And can you describe for me how you

24    went about designing your study?

25          A.    Well, the very first thing we
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1    purchased frozen meals from a supermarket in

2    the past 30 days.  The second requirement for

3    every respondent in the study was that they had

4    to have some nominal awareness of Smart Ones;

5    meaning, they answered yes to the question:

6    Have you ever heard of Smart Ones frozen meals?

7          Q.    And why did the respondent have to

8    personally purchase a frozen meal?

9          A.    Because we wanted the study

10    conducted among people who would be most likely

11    to be confused.

12          Q.    Okay.

13          A.    If you don't buy frozen meals, the

14    likelihood of confusion is -- they're just not

15    the relevant universe.

16          Q.    Okay.  And why did the respondent

17    have to purchase a frozen meal from the frozen

18    section of the supermarket?

19          A.    Because that's where the product is

20    sold.  We were trying to mirror the real world

21    here.

22          Q.    Why did you limit your study to

23    those who had purchased the meal within the

24    last 30 days?

25          A.    Well, I think the most important
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1    reason is we wanted people that had recent

2    experience that we know that they are actually

3    -- actually purchasers of frozen meals.

4          Q.    Okay.  And within that universe,

5    you had included people whose -- who people in

6    their household had purchased meals as well,

7    correct?

8          A.    Yes.  But the actual respondent was

9    the person who actually purchased the meals.

10          Q.    Okay.  And why did you not include

11    prospective purchasers of the frozen meals?

12          A.    The primary reason was that we feel

13    that it's always better to focus on people

14    whose behavior is known as opposed to

15    behavioral intentions.

16                For example, saying:  Do you intend

17    to purchase a frozen meal in the next 30 days?

18    Behavioral intentions are not all that

19    reliable.

20                I mean, I'll give you an example:

21    I intended to quit smoking 35 times.

22    Behavioral intentions are not as solid as

23    actual behavior.

24                And while actual -- you know,

25    actual behavior is not a guarantee of future
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1    behavior, it's the best predictor possible of

2    future behavior.

3          Q.    And why did the respondent have to

4    possess a nominal awareness of Smart Ones

5    frozen meals?

6          A.    The primary reason is that if

7    somebody has no awareness of Smart Ones

8    whatsoever, they have no possibility of being

9    confused between the two brands.

10                And we always design the study

11    looking out for -- I mean, I know this was done

12    for legal purposes, but if I were H.J. Heinz, I

13    would say the people that are going to be hurt

14    the most -- or not hurt the most, but sales

15    might be hurt the most would be from people who

16    are already buying Smart Ones or who were aware

17    of Smart Ones who might be confused by the

18    introduction of Smart Balance, and they might

19    buy Smart Balance thinking that it was in some

20    way connected with Smart Ones.

21          Q.    Okay.  And it's important for a

22    company to protect its customers that it

23    already has?

24          A.    Oh, absolutely.

25          Q.    In your study, how many potential
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1    respondents were disqualified because they did

2    not purchase any frozen meals in the past 30

3    days?

4          A.    It was a fairly large number.  If

5    memory serves me, I think it was 216.

6          Q.    I believe it's on page 2 of your

7    report.

8          A.    Yeah, 216 people were disqualified

9    because they didn't buy frozen meals in the

10    past 30 days.

11          Q.    And how many potential respondents

12    were disqualified because they had never heard

13    of Smart Ones brand frozen meals?

14          A.    There were 54.

15          Q.    Are those disqualifications a cause

16    for concern regarding the results of the

17    survey?

18          A.    No.

19          Q.    Why not?

20          A.    Because once the relevant universe

21    is defined, that's just the -- that's the

22    result of saying, This is who we're focused on.

23    And to get to that point, these are the people

24    that were eliminated.

25                So it has no material effect on the
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1    actual results of the study.

2          Q.    Is it fair to say that most studies

3    involve people who have been disqualified or

4    screen out respondents to disqualify certain

5    people?

6          A.    We have --

7                MR. CROSS:  Objection to form.

8          A.    We have never done a study that

9    didn't have screeners.

10          Q.    Is it -- is it common to disqualify

11    certain people when conducting a survey?

12          A.    Yes.

13          Q.    What method did your survey

14    utilize?

15          A.    A telephone survey.

16          Q.    And what did that consist of?

17          A.    Well, you start with -- you start

18    with sampling because this was a -- this was a

19    national sample in the United States, excluding

20    Hawaii and Alaska.

21                But the sample was purchased from

22    Survey Sampling.  We buy replicant random

23    samples.

24                Survey Sampling is the -- really

25    the largest and the premier sample generation
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1    company in the United States.

2                And our sample represented both

3    land line and cell phone numbers in proportion

4    to the rates of each in the general population.

5          Q.    And what does Survey Sampling, LLC

6    do?

7          A.    They basically provide samples --

8    two types of samples, telephone samples.

9    Meaning, we're purchasing telephone numbers,

10    and the second thing that they do is they have

11    a database of e-mail addresses, kind of an opt

12    in, and if you're going to do a web-based

13    survey, you can purchase e-mail addresses.

14          Q.    And Survey Sampling has been

15    providing telephone samples for a long time?

16          A.    At least for the 31 years that I've

17    been in business, because we've been a customer

18    for 31 years.

19          Q.    After you obtained the telephone

20    samples, what happened next?

21          A.    The next thing that happens is

22    interviewers are trained.  We have a central

23    telephone interviewing facility in our offices.

24                I personally trained the

25    interviewers on this study, and, of course,
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1    well-known brand.  In legal terms I guess it

2    would qualify as a famous brand.

3          Q.    Okay.  Of that -- of the qualified

4    respondents, how many had ever purchased Smart

5    Ones frozen meals before?

6          A.    Fifty-one percent.

7          Q.    And how many of those qualified

8    respondents had reported purchasing Smart Ones

9    most often?

10          A.    It was 10 percent of the total

11    sample.

12          Q.    Can you draw any conclusions from

13    these results?

14          A.    Well, I think, again, it just

15    bolsters the fact that Smart Ones is a

16    well-known brand.  Half of the population that

17    we studied had purchased it, and ten percent

18    purchase it most often.

19                And that is quite in line with

20    other brands that are well-known.  For example,

21    being purchased most often at 10 percent was

22    higher than Swanson at 6, Healthy Choice at 8,

23    Banquet at 6.

24                And these are brands that have been

25    around for a long, long time.  So it is
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1    way?

2          A.    Because it was the closest way of

3    mirroring the real life situation that an

4    ordinary consumer would be faced with in a

5    supermarket.

6          Q.    And was it your intention to mirror

7    the marketplace conditions?

8          A.    Absolutely.

9                MR. CROSS:  Objection to form.

10          Q.    Was it -- was it your intention to

11    replicate a supermarket -- excuse me, strike

12    that.

13                Was it your intention to replicate

14    the buying experience of frozen food meals?

15                MR. CROSS:  Objection to form.

16          A.    Yes.

17          Q.    And what were the results of that

18    portion of the survey?

19          A.    In total of the 250 qualified

20    respondents, 32 percent answered yes to that

21    question indicating that 32 percent of them

22    would be -- would think that the two brands

23    were associated, licensed, owned or in some way

24    connected to Smart Ones.

25          Q.    And based on that result, are you
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1    able to reach any conclusions to a reasonable

2    degree of professional certainty in the field

3    of marketing and advertising?

4          A.    Yes.

5          Q.    What are those conclusions?

6          A.    Well, there's one primary

7    conclusion, and that is there's a significant

8    likelihood of confusion between the two --

9    between Smart Ones and Smart Balance if Smart

10    Balance were introduced into the freezer

11    section of the supermarket.

12          Q.    Okay.  Now, were levels of

13    potential brand confusion elevated for

14    different segments of the qualified

15    respondents?

16          A.    Yes.

17          Q.    How so?

18          A.    Those respondents who had actually

19    purchased Smart Ones, their level of confusion

20    was 38 percent.  Those people who bought Smart

21    Ones most often, their level of confusion was

22    10 percentage points higher at 42 percent.  And

23    heavy users, those people who bought 11 or more

24    frozen meals in a month was 37 percent.

25          Q.    Can you draw any conclusions from
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1          A.    It was 29 percent.

2          Q.    What is the significance of the

3    don't know response?

4          A.    The significance of a don't know

5    response is -- I would interpret it as meaning

6    I can't tell if the two are.  Maybe they are,

7    maybe they aren't.

8          Q.    Okay.  Is it possible that someone

9    who's given a don't know response could later

10    experience confusion between brands?

11          A.    Yes.

12                MR. CROSS:  Objection to form and

13    foundation.

14          Q.    So the likelihood of confusion

15    between the brands Smart Ones and Smart Balance

16    could be even larger?

17                MR. CROSS:  Same objection.

18          A.    It could be.

19          Q.    Dr. Sabol, what were the two

20    primary conclusions of your study?

21          A.    Well, the two primary conclusions

22    were -- the first one had to do with level of

23    awareness.

24                And in market research terms, I

25    would say Smart Ones is an extremely well-known
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1    brand.  In legal terms, that would qualify it

2    as a famous brand.

3                The second conclusion is that there

4    exists a significant likelihood of potential

5    brand confusion between Smart Ones and Smart

6    Balance if Smart Balance frozen meals were

7    introduced into the frozen meal section of

8    supermarkets.

9          Q.    Did you reach those conclusions to

10    a reasonable degree of certainty within the

11    field of marketing and advertising?

12          A.    Yes.

13                MR. MEACHAM:  Let's have this

14    marked as Exhibit 2.

15                     -  -  -  -  -

16                (Thereupon, Deposition Exhibit 2,

17                Document Titled Critique of

18                Likelihood of Brand Confusion

19                between Smart Ones and Smart Balance

20                Resulting from the Introduction of

21                Smart Balance Frozen Meals, was

22                marked for purposes of

23                identification.)

24                     -  -  -  -  -

25          Q.    Dr. Sabol, what's been handed to
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1    you and marked as Exhibit 2 is a document

2    titled Critique of Likelihood of Brand

3    Confusion between Smart Ones and Smart Balance

4    Resulting from the Introduction of Smart

5    Balance Frozen Meals.

6                Do you recognize this document?

7          A.    Yes, I do.

8          Q.    What is it?

9          A.    It is a critique that Dr. Kaplan

10    put together essentially criticizing the study

11    that we conducted.

12          Q.    Okay.  And have you reviewed this

13    document in the past?

14          A.    Yes.

15          Q.    I'd like to ask you a few questions

16    regarding Dr. Kaplan's criticisms.

17          A.    Sure.

18          Q.    Could you please turn to page 3,

19    paragraph 11?

20                MR. CROSS:  I'm going to object to

21    this entire line of cross as not being

22    disclosed.

23                This is an undisclosed set of

24    expert opinions that I think we're about to

25    hear for the first time.
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1                So if you want me to object to

2    every question I will.  If you'd like me to

3    have a blanket objection, maybe that would be

4    easier, but I'll leave it up to you.

5                MR. MEACHAM:  A standing objection

6    is fine.

7                I would just respond to the fact

8    that this -- Dr. Sabol's conclusions and

9    testimony regarding his -- his study is within

10    the realm of direct testimony.

11                MR. CROSS:  Well, it has never been

12    disclosed.  And under the rules, you are

13    supposed to disclose expert opinions in

14    writing, not at the trial.

15                And this is what you're doing right

16    now, and I object strenuously.  But we'll have

17    that as a standing objection.

18          Q.    Can you please turn to paragraph

19    11?

20          A.    Okay.

21          Q.    How is Dr. -- can you take a second

22    and review that?

23          A.    Okay.

24          Q.    How is Dr. Kaplan criticizing your

25    study in paragraph 11?
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1                MR. CROSS:  The document speaks for

2    itself.

3          A.    Well, I think -- I mean, what Dr.

4    Kaplan is saying here is that -- his criticism

5    is that we excluded frozen meals purchasers who

6    were not aware of Smart Ones.

7          Q.    And why did your study require

8    nominal awareness of Smart Ones?

9                MR. CROSS:  That's been asked and

10    answered.  It's accumulative.

11          A.    Because if somebody doesn't even

12    have nominal awareness of Smart Ones, it's not

13    possible for them to be confused.

14          Q.    And do you believe that requiring

15    nominal awareness of Smart Ones adversely

16    affected the validity of your survey or its

17    results?

18          A.    No.

19                MR. CROSS:  Objection to form and

20    foundation.

21          Q.    Please turn to page 5, paragraph

22    15.

23                Can you take a second and review

24    paragraph 15 for me?

25          A.    Okay.
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1          Q.    In your own words, how is Dr.

2    Kaplan criticizing your study in paragraph 15?

3                MR. CROSS:  Objection.  The

4    document speaks for itself.

5          A.    He's criticizing the fact we

6    excluded potential purchasers of frozen meals.

7          Q.    And, Dr. Sabol, why did you limit

8    the universe of your study to those who have

9    purchased frozen food meals within the past 30

10    days?

11                MR. CROSS:  Objection.  This is

12    accumulative.  This has been asked and

13    answered.

14          A.    Because we wanted to limit the

15    study to people that had actual recent

16    experience in purchasing frozen meals.

17          Q.    And do you believe that limiting

18    your study to those who had purchased frozen

19    food meals adversely affected the validity of

20    your study or its results?

21          A.    No.

22                MR. CROSS:  Objection to form and

23    foundation.

24          Q.    Dr. Sabol, do you believe the study

25    universe was under-inclusive?
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1          A.    In telephone surveys, if somebody

2    has participated in recent surveys and they're

3    tired of it, they hang up.

4          Q.    Do you believe that not screening

5    respondents on those bases affected the

6    validity of your survey or its results?

7          A.    No.

8          Q.    Can I direct your attention to

9    paragraph 19?  Take a second and review that

10    paragraph.

11          A.    Okay.

12          Q.    In your words, how is Dr. Kaplan

13    crit icizing your study in paragraph 19?

14                MR. CROSS:  Objection.  Document

15    speaks for itself.

16          A.    That there wasn't a don't know

17    option for screen A.

18                And screen A was -- if I 'm not

19    mistaken, it was:  Have you purchased a frozen

20    meals in the past 30 days?

21          Q.    And why didn't you include a don't

22    know response for screen A question?

23          A.    Because it really doesn't make any

24    sense.  A person should know their own

25    behavior, and if they don't know if they

Page 40

Rennillo Deposition & Discovery
216-523-1313 A Veritext Company 888-391-3376



1    purchased a frozen meal, we have to exclude

2    them from the study.

3                So in this case, a don't know

4    response would be the exact same thing as a no

5    response.

6          Q.    And do you believe that not

7    including a don't know response for the screen

8    A question affected the validity of your survey

9    or its results?

10                MR. CROSS:  Objection to the form

11    and foundation.

12          A.    No.

13          Q.    Why not?

14                MR. CROSS:  Same objection.

15          A.    It has no material impact because

16    anybody that would have said don't know would

17    have been classified as no and eliminated from

18    the study.

19          Q.    Can I direct your attention to

20    paragraph 21 on pages 6 and 7?

21          A.    Okay.

22          Q.    Can you please read paragraph 21

23    for the court reporter?

24          A.    Question 3 is leading, suggestive

25    and by itself inadequate to ascertain relevant
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1    confusion.  If a respondent answers question 3

2    by saying yes, it is standard practice and

3    absolutely essential to follow up with a why do

4    you say that type question.

5                In a case involving trademark

6    confusion, the only relevant confusion is

7    trademark-related confusion.  That statement

8    seems obvious.

9                If confusion for any reason was

10    accepted, then the percent confused would be

11    improperly inflated.  People whose confusion

12    stem from non-trademark relevant beliefs would

13    be counted as confused ("I think one company

14    makes all frozen meals"), people who answered

15    yes just because the question was asked would

16    be counted as confused.

17                ("If they weren't associated, you

18    wouldn't be asking the question.")

19                People who guess would be counted

20    as confused ("Don't know, just a guess.")

21                It is not possible to know how many

22    of those classified as confused did not answer

23    question 3 yes for a trademark relevant reason.

24                McCarthy has commented on the

25    necessity for this type of question.
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1                I believe this is a quote:  "Often

2    an examination of the respondent's verbatim

3    responses to the why question are the most

4    illuminating and probative part of the survey

5    for they provide a window into consumer thought

6    processes in a way that mere statistical data

7    cannot."

8                The problem of question 3 being

9    leading and suggestive is compounded by the

10    failure to ask an open end why type question.

11          Q.    Dr. Sabol, why didn't you include a

12    follow-up question for question 3?

13          A.    In this case because there are only

14    two things to focus on here, Smart Ones and

15    Smart Balance.  Those were the only two --

16    well, really, the only four relevant words that

17    people could focus on.  There just wasn't

18    anything else.

19          Q.    Okay.  And do you believe that not

20    including a follow-up question after question

21    number 3 affected the validity of your survey

22    or its results?

23          A.    No.

24                MR. CROSS:  Objection to form and

25    foundation.
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1    the past that that is primarily necessary when

2    the results are going to be very small.

3                In this case, with an obtained

4    value of 32 percent for the level of confusion,

5    the control group really would have made no

6    difference whatsoever.

7          Q.    And do you believe that not

8    including a control group affected the validity

9    of your survey or its results?

10          A.    No.

11          Q.    Can you please turn to page 9?

12                Can you review for me paragraph

13    number 26?

14          A.    Okay.

15          Q.    Okay.  Can you please read for the

16    court reporter paragraph 26?

17          A.    On page 8 of the report, it states

18    that, This (sic) data clearly qualifies Smart

19    Ones as a "famous" brand.  For support, Dr.

20    Sabol relies on the results of the aided

21    awareness question (question 1).

22                Although I am not familiar with the

23    majority of the fame cases, I have never seen

24    or heard of the results of an aided awareness

25    question being used to support a claim of fame.
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1          Q.    Dr. Sabol, why did you rely on an

2    aided awareness question?

3          A.    We wanted to find out how many

4    people had actually ever heard of Smart Ones

5    and several other brands.

6          Q.    And people were not asked about

7    Smart Ones in isolation?

8          A.    No.

9          Q.    They were asked -- how was Smart

10    Ones presented?

11          A.    They were asked about Smart Ones in

12    relation to several other brands:  Which of the

13    following brands of frozen meals have you ever

14    heard of?

15                And they were asked about

16    Stouffer's, Swanson, Lean Cuisine, Smart Ones,

17    Marie Callender's and Healthy Choice.

18          Q.    So the names of all of those brands

19    were presented to the consumer at once?

20          A.    Yes.

21          Q.    Dr. Sabol, do you believe it is

22    appropriate to rely on aided awareness for

23    studies such as the one you performed here?

24                MR. CROSS:  Objection to form.

25    Foundation.
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1          A.    Yes.

2          Q.    Finally, can you turn to page 10 --

3          A.    Okay.

4          Q.    -- paragraph 29?

5          A.    Yes.

6          Q.    Can you please read paragraph 29

7    for the court reporter?

8          A.    Typically, an attempt is made to

9    validate some or all of the interviews in a

10    study used for litigation.  This is done to

11    demonstrate that the interviewer actually

12    conducted the interview, that the interview was

13    conducted properly and that the respondent was

14    qualified to participate in the study.

15                The report does not discuss

16    validation so one cannot assume it was done.

17    Lack of validation calls into question the

18    reliability of a study.

19          Q.    Dr. Sabol, did you validate the

20    results of your survey?

21          A.    Yes.

22          Q.    And how did you do so?

23                MR. CROSS:  Objection to form.

24          A.    We do it in two ways.  One is --

25    well, in this case all 250 respondents were
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1    called back by a survey supervisor to validate

2    that they actually participated in the study,

3    and that the answers that were recorded were

4    the answers that people gave.

5          Q.    Okay.  And that occurred after your

6    survey?

7          A.    Well, it occurs almost in real

8    time.

9          Q.    And why didn't you include that

10    validation as part of your survey?

11          A.    That was an error.  We should have

12    put it in the report.  We validate every study.

13    It's just so routine that we didn't even -- we

14    don't put it in any reports that we write

15    because it's just a routine thing, as is noted

16    here by Dr. Kaplan, that that is typical.  And,

17    in fact, we do it for every study.

18          Q.    Okay.  Thank you.

19                MR. MEACHAM:  Can we take a

20    five-minute break?

21            (Discussion had off the record.)

22    THE FOLLOWING PAGES 49-66 HAVE BEEN DEEMED

23    CONFIDENTIAL & FOR ATTORNEYS' EYES ONLY

24

25
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1          A.    Yes.

2          Q.    Have you done so frequently?

3                MR. CROSS:  Objection to form and

4    foundation.

5          A.    I don't know if I would say

6    frequently.  As often as has been required.  At

7    least a couple of dozen times.

8          Q.    Okay.  And have you designed and

9    implemented likelihood of confusion studies in

10    the past?

11          A.    Yes.

12          Q.    Okay.  And have you interpreted the

13    results of likelihood of confusion studies in

14    the past?

15          A.    Yes.

16          Q.    Do you believe you can offer an

17    opinion on the design of Mr. Johnson's

18    likelihood of confusion study?

19          A.    Yes.

20          Q.    Do you believe that you can offer

21    an opinion on the significance of study's

22    results?

23          A.    Yes.

24          Q.    Do you believe you can offer an

25    opinion -- those opinions to a reasonable
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1    degree of professional certainty?

2          A.    Yes.

3                MR. CROSS:  Before you start asking

4    about what his opinions are, I'm going to

5    object on familiar grounds.

6                These are -- we're about to have

7    elicited from this witness -- expert witness

8    expert opinions that have not been previously

9    disclosed.

10                I strenuously object to this

11    process.  You are not following the rules.

12                And I can make an objection to

13    every question on those grounds, or we can

14    agree that I can have --

15                MR. MEACHAM:  I believe the

16    standing objection is fine.

17                I would just like to respond that

18    Dr. Sabol -- within Dr. Johnson's reports are

19    criticisms of Dr. Sabol's report and his

20    methodology, and it's also a rebuttal report --

21    you know, it's packaged as a rebuttal report.

22                And Dr. Sabol certainly is allowed

23    to respond to the criticisms contained in such

24    a rebuttal report.  And as long as that's a

25    standing response, we don't have to go through
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1          Q.    And do you have any other concerns?

2          A.    I have a lot of little concerns as

3    we go through, but those are the two primary

4    concerns that I have.

5          Q.    Okay.  And let's talk --

6          A.    All of the other ones flow from

7    those.

8          Q.    And you testified that the study

9    was painstakingly designed to elicit don't know

10    responses?

11          A.    Yes.

12          Q.    How was it painstakingly designed

13    to elicit don't know responses?

14          A.    Well, let me start with -- these

15    pages aren't numbered unfortunately.

16          Q.    They're numbered at the top.

17          A.    I was looking in the appendix.  Is

18    there somewhere elsewhere those appear?

19          Q.    Yeah.  Those are -- in the body of

20    the report there's numbers.

21          A.    Okay.  To begin with --

22          Q.    What page are you on, Dr. Sabol?

23          A.    Page 4.

24                And page 4 shows reduced size

25    images of the exhibit cards that were actually
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1    used in -- they were held up for a respondent

2    to view.  One of them says Smart Balance, the

3    other one of them says Right Balance.

4                Smart Balance was used for the test

5    condition and Right Balance was used for the

6    control condition.

7                So essentially what happened in

8    this study, once somebody was recruited, is

9    they were taken to a separate room and then

10    they were read -- they were taken to a separate

11    room and the first instruction that they were

12    given before the beginning -- before the survey

13    actually began, they were read this:  Before we

14    begin, I would like you to know that your

15    answers and identity will be kept strictly

16    confidential.  If you don't know the answer to

17    any of the questions, it is okay to say so.

18    Please do not guess.

19                Next, this was held up and the

20    respondents were asked, Do you have any comment

21    about --

22          Q.    Let the record reflect that --

23          A.    They were held up a card that says

24    Smart Balance, and this probably approximates

25    the size that was actually used.
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1                The instructions say, Hand

2    respondents exhibit card and say, This is the

3    name of a frozen meal product that you might

4    see in the frozen food section of a grocery

5    store.  Feel free to comment, if you wish, on

6    anything about this.

7          Q.    Dr. Sabol, what is wrong with how

8    that question was posed?

9                MR. CROSS:  Objection to form and

10    foundation.

11          A.    Well, I was getting to that.

12                There are two problems.  First,

13    people are told not to guess.  They're held up

14    this card, they're asked if they have any

15    comment about the name that they were shown,

16    which is Right Balance, but this statement is

17    really not a question in the survey.  It's a

18    statement.  A frozen meal product that you

19    might see in the frozen food section of a

20    grocery store I think indicates to the

21    respondent that this is an actual product that

22    exists in the frozen food section of a grocery

23    store.

24                That, coupled with the instruction,

25    If you don't know the answer to the question,
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1    it's okay to say so.  Please do not guess.

2    Those two things put the respondent in the

3    frame of mind that there is a right answer to

4    this question, this product exists in the

5    frozen food section and I'm not to guess about

6    any of the questions that I'm asked.

7                The very next question -- and then

8    this sign that says Smart Balance was taken

9    away and the respondent was not allowed to see

10    it for the remainder of the interview.

11                I've never heard of a study that

12    did that.  That is totally counter to what you

13    would find in the real world.  You're not

14    standing in front of the freezer case and after

15    you look at a certain brand it disappears.

16    It's there the entire time.

17                Question 2 A says --

18          Q.    So before you get on -- why is it a

19    problem to take away the sign containing the

20    name Smart Balance?

21          A.    There's absolutely no reason to do

22    that unless you are trying to have somebody,

23    number one, forget the name, not remember the

24    name, not be able to be reminded of what the

25    name is when other questions are asked.  It's
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1    all designed to elicit don't know responses.

2          Q.    You had also mentioned that there

3    was an issue that the respondent was told not

4    to guess.  Why is that an issue?

5                MR. CROSS:  Objection to form and

6    foundation.

7          A.    It's one thing if the respondent is

8    told not -- it's just completely unnecessary.

9    In -- if you're -- respondents can say, Well,

10    geez, I think those two things really are

11    alike.  I don't know that they're the same.

12    They might be.  They could be.  I'm guessing

13    that they are.

14                There's nothing wrong -- I mean, I

15    think the intent of this was to have people not

16    answer the question in any way except don't

17    know if they weren't positive of the answers to

18    these questions.

19          Q.    And do you believe such an

20    instruction might prevent people from

21    responding?

22          A.    It might prevent them from

23    responding in any other way except to say don't

24    know.

25          Q.    Following -- you had mentioned --
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1    strike that.

2                Do you have any criticisms

3    regarding question 2 A on page 9 of Dr.

4    Johnson's report?

5          A.    I do.

6          Q.    And what are those criticisms?

7          A.    Well, first of all, just consider

8    the fact that they were shown this for a brief

9    period of time, a few seconds, it was taken

10    away.  Then this is the question which really

11    is a very important question in the way this

12    study was designed for likelihood of confusion.

13    Based on what you just saw, who or what company

14    do you believe makes the frozen meal product

15    with the name that I showed you, or do you not

16    have a belief?

17                My problem with that question is,

18    it is literally asking somebody:  Who makes the

19    product - which actually doesn't exist, but

20    they were told does exist - from a few seconds

21    of looking at the name Right Balance and then

22    it was taken away, who makes this product --

23          Q.    And, Dr. Sabol, why is that an

24    issue?

25          A.    -- after being told not to guess.
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1                Because I think this has -- this

2    doesn't mirror the real world situation that

3    somebody is going to be in.

4                It is also -- it, obviously -- I

5    think most people know somebody does make every

6    product.  But this question is structured to

7    solicit a don't know answer; meaning, or do you

8    not have a belief, because you have to know,

9    not guess, what company you believe makes this

10    frozen meal product.

11                That doesn't even mirror the real

12    world situation of two products side by side.

13    But if you just took it on its face saying only

14    about Right Balance is problematic.

15                And I think the data that was

16    actually obtained corroborates that criticism.

17          Q.    Is it fair to say that when a

18    person shops in a supermarket they're unaware

19    of what company makes certain products?

20                MR. CROSS:  Objection to form and

21    foundation.

22          A.    I think that's absolutely true.  I

23    mean, an example I could give here, let's just

24    say that you held up a candy bar that everybody

25    knows, virtually, called Snickers, and you say,
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1    get at whether or not there's a likelihood of

2    confusion.

3          Q.    Okay.  Are there any other

4    questions that you have issues with, Dr. Sabol?

5          A.    Question 3 A, I just -- I don't

6    understand why the questions weren't kept

7    consistent.  Question 3 A introduces the word

8    brands or products and brands, what other

9    products or brands, if any, do you believe came

10    from the same company who makes the frozen meal

11    product with the name that I showed you.

12                That's a tough question for people

13    to remember, or do you not have a belief?

14                Again, this question is designed to

15    solicit don't know responses.

16          Q.    In a survey, what are the -- what

17    is a problem or what is the problem with using

18    inconsistent language between questions?

19                MR. CROSS:  Objection to form and

20    foundation.

21          A.    Well, I think people are -- they're

22    thinking that you're asking them a different

23    question when, in fact, you're asking them the

24    same question.  And the data bears that out;

25    you got the same results.
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1          Q.    Does it -- could it possibly

2    confuse respondents in a survey?

3                MR. CROSS:  Objection to form.

4          A.    It probably could.

5          Q.    Are there any other questions

6    utilized in Mr. Johnson's survey that you have

7    an issue with?

8          A.    Question 4 A, it's a tough

9    question.  Now, remember, the one thing to keep

10    in mind about this is that just like in the

11    phone survey, this is an interview that's being

12    conducted.  The respondent does not have these

13    questions in front of them.  Even though

14    they're face to face with somebody, these

15    questions are being asked exactly the same way

16    they would be done in a telephone survey.

17                Question 4 A is:  What other brand

18    or company, if any, do you believe is related

19    to, associated with or has a licensing

20    agreement with whoever makes the frozen meal

21    product with the name that I showed you?

22                I think that is a very confusing

23    question.

24          Q.    Well, why do you --

25          A.    Or do you not have a belief.
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1    the questions.

2          Q.    You had testified earlier that the

3    question -- or the statement that this is the

4    name of a frozen food meal that you might see

5    causes a problem.  Can you explain why that

6    might be a problem?

7          A.    Well, I think it suggests that this

8    product actually exists in the frozen food case

9    of a supermarket, which is obviously not the

10    case.  But it would lend further credence to

11    the fact that the respondent was asked to know

12    the answer to the question, and I think it was

13    basically designed to say, We know this product

14    exists; I'm told not to guess, and do I really

15    know what company makes this product?

16                I mean, the answer is, GFA Brands.

17    Nobody said GFA Brands.

18                The next most obvious answer is,

19    Smart Balance.

20                I was shocked when I saw this data.

21    Why wouldn't 70 percent say Smart Balance?

22    Because they don't know.

23                Smart Balance is the obvious

24    answer.

25          Q.    Dr. Johnson's study included
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1    potential purchasers.  Is there -- potential

2    purchasers of frozen food meals.

3                Is there any issue with including

4    that segment of the population?

5                MR. CROSS:  Objection to form and

6    foundation.

7          A.    There is not necessarily an issue,

8    but if you were -- if you were actually going

9    to do that, and he did, you would report the

10    results separately by those people who had

11    actually purchased frozen meals from those

12    people who think they're going to purchase a

13    frozen meal in the next 30 days.

14                Those two segments of the

15    population could be very, very different.  The

16    results could be very, very different, and if

17    you've gone through the trouble to screen them

18    in on that basis, the data should have been

19    reported on that basis.

20          Q.    Okay.  So how did -- how did Dr.

21    Johnson construct his universe?

22          A.    Dr. Johnson's universe was

23    constructed -- this was a mall-intercept

24    interview.  So there were eight malls.  People

25    are approached in each mall and they're asked
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1    some screening questions, one of which was

2    their age, another one was their gender.

3                Then they were asked what

4    proportion of the grocery shopping they were

5    personally responsible for in their household:

6    all of it, some of it or none.  If somebody

7    said all of it or some of it, they were allowed

8    to be in the study.

9                Then they were asked thinking about

10    the past month, have you personally purchased,

11    from a supermarket or grocery store for

12    yourself or your household, ice cream, frozen

13    meals, frozen juice?

14                Those people that said frozen meals

15    were in, those people that didn't say yes to

16    frozen meals were then asked:  Thinking about

17    the next month, do you personally plan to

18    purchase essentially frozen meals from a

19    supermarket or grocery store for yourself, and

20    if they said yes to that, they were in.

21          Q.    Okay.  So Mr. -- or Mr. Johnson's

22    universe includes potential purchasers of

23    frozen food meals?

24                MR. CROSS:  Objection to form and

25    foundation.
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1          A.    Yes.

2          Q.    Can you please tell me why that's

3    an issue?

4          A.    It's an issue for me because I

5    would prefer to have -- I would have preferred

6    to have people who had -- only who had actual

7    recent experience in purchasing frozen meals

8    rather than those who think they might.

9                And I think it's kind of a

10    deficiency that the results were not reported

11    in that way.  We don't know how many people

12    were potential and how many people were actual

13    purchasers out of the 405 -- or 410 people that

14    he interviewed.

15          Q.    And after the respondents were

16    screened, what did Dr. Johnson do next?

17          A.    After people were screened and they

18    were qualified and they consented to

19    participate in the interview, they were taken

20    to a separate room and then we're back to where

21    we started a little while ago.

22          Q.    And what did the interviewer do

23    then?

24          A.    Then the interviewer conducted the

25    actual interview very similar to a telephone
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1    study was designed to elicit don't know

2    responses.

3                I can't think of any reason why the

4    name would have been withdrawn.  It doesn't

5    mirror the real life situation in front of a

6    freezer case.

7          Q.    Is it normal to hide brand names

8    from a respondent in a market study?

9          A.    No, it is not.

10                MR. CROSS:  Objection to form and

11    foundation.

12          Q.    Can I direct your attention to page

13    13 of this study?

14          A.    Okay.

15          Q.    What's on this page?

16          A.    Essentially it is -- it is a chart,

17    a table -- a data table of the percentage of

18    people, how they responded to the first

19    question, which was:  Who or what company do

20    you believe makes the frozen meal product with

21    the name that I showed you?

22                And they showed the data for both

23    Smart Balance and Right Balance, and the number

24    of people that said don't know and then the

25    number of people that named other brands.
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1          Q.    And how many respondents stated

2    that they didn't have a belief about the

3    source?

4          A.    Seventy-three percent for the test

5    cell of Smart Balance, and 72 percent for Right

6    Balance.  That was the control group.

7          Q.    In your opinion, is that a high

8    level of I don't know responses?

9          A.    It's an extremely high level.

10          Q.    Does it confirm your suspicion that

11    the design was constructed to elicit don't know

12    responses?

13          A.    Yes.

14                MR. CROSS:  Objection to form.

15          Q.    How many respondents testified in

16    the test cell that Smart Balance was the

17    company that made the frozen meal product?

18          A.    Four percent.

19          Q.    And -- how many respondents in the

20    control cell responded that Smart Balance was

21    the company that made the frozen meal product?

22          A.    Nobody.  Well, actually 0.5 percent

23    or fewer mentioned, so it probably was one

24    person, that's half a percent.

25          Q.    Okay.
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1          A.    But for that cell, the obvious

2    answer for Right Balance for the control cell

3    isn't Smart Balance.  It's Right Balance.  And

4    only one percent said Right Balance.

5          Q.    Okay.  Could you turn to page 14 of

6    the study?

7          A.    Okay.

8          Q.    And what does that -- what does

9    this page reflect?

10          A.    It's the same kind of --

11                MR. CROSS:  Objection.

12          A.    -- data table as we had on the

13    previous page, except it shows the responses to

14    question 3 A, What other products or brands, if

15    any, do you believe come from the same company

16    who makes the frozen meal product with the name

17    that I showed you, or do you not have a belief?

18          Q.    Okay.  And how many respondents in

19    the control cell -- excuse me, in the test cell

20    did not have a belief?

21          A.    Eighty-two percent.

22          Q.    Is that a high level of I don't

23    have a belief responses?

24                MR. CROSS:  Objection to form and

25    foundation.
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1          A.    Extremely high.

2          Q.    How many respondents in the control

3    cell responded that they don't have a belief?

4          A.    Eighty-seven percent.

5          Q.    And in your opinion, is that a high

6    level of don't know responses?

7                MR. CROSS:  Objection to form and

8    foundation.

9          A.    Extremely high level.

10          Q.    Please turn to page 15.

11          A.    Okay.

12          Q.    And what's reflected on this page

13    of the study?

14          A.    It's the exact same kind of data

15    table except it presents the results for

16    response to question 4 A, What other brand or

17    company, if any, do you believe is related to,

18    associated with or has a licensing agreement

19    with whoever makes the frozen meal product with

20    the name that I showed you, or do you not have

21    a belief?

22          Q.    And how many respondents in the

23    test cell didn't have a belief?

24          A.    Eighty-seven percent.

25          Q.    And is that a high level of didn't
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1    have a belief responses?

2                MR. CROSS:  Objection to form and

3    foundation.

4          A.    Yes.

5          Q.    In the control cell, how many

6    respondents testified -- or stated that they

7    didn't have a belief?

8          A.    Ninety-one percent.

9          Q.    And in your opinion, is that a high

10    level of don't have a belief responses?

11                MR. CROSS:  Objection to form and

12    foundation.

13          A.    Yes.  It's an extremely high rate.

14          Q.    So in your opinion -- strike that.

15                Dr. Sabol, do you have any

16    criticisms of Dr. Johnson's study that we

17    haven't covered yet?

18          A.    Well, I think my -- the only other

19    thing I would say is that I don't think that

20    this study in any way mirrored what an ordinary

21    consumer would encounter standing in front of a

22    freezer case trying to select a brand to

23    purchase.

24                I just don't think it's probative

25    at all of whether or not there is the
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1    likelihood of brand confusion.

2                MR. MEACHAM:  Let's take a

3    five-minute break.

4           (Discussion had off the record.)

5                MR. MEACHAM:  Please mark that as

6    Exhibit 5.

7                     -  -  -  -  -

8                (Thereupon, Deposition Exhibit 5, CV

9                of Barry A. Sabol, Ph.D., was marked

10                for purposes of identification.)

11                     -  -  -  -  -

12          Q.    Dr. Sabol, what's been handed to

13    you marked Exhibit 5 is titled Barry A. Sabol,

14    president of Strategic Consumer Research, Inc.

15    curriculum vita, expert testimony and

16    compensation.

17                Can you please take a moment and

18    review that document, please?

19          A.    Okay.

20          Q.    And what is that document, Dr.

21    Sabol?

22          A.    My resume -- the first three pages

23    are my resume -- or the first two pages, I

24    should say, after the title page, and the last

25    page just lists cases that I've testified in as
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1    an expert in the last four years and then the

2    compensation conducting this study.

3          Q.    Okay.  And after reviewing that

4    document, do you believe that it's a fair and

5    accurate portrayal of your professional

6    experience?

7          A.    I do.

8          Q.    And is it an accurate resume?

9          A.    Yes, it is.

10          Q.    Okay.  And is there anything on

11    your resume that we didn't discuss at the

12    beginning of this -- at your testimony that

13    would be relevant to your testimony here?

14          A.    Relevant to my testimony, no.

15                MR. MEACHAM:  Thank you.

16       CROSS-EXAMINATION OF BARRY A. SABOL, PH.D.

17    BY MR. CROSS:

18          Q.    I get to ask some questions now.

19                A quick question about Exhibit 5.

20    I believe you had testified that you weren't

21    getting paid for your testimony, but you are

22    getting paid $300 per hour for your time

23    testifying; is that correct, or is this resume

24    wrong?

25          A.    Well, let me think about that for a

Page 93

Rennillo Deposition & Discovery
216-523-1313 A Veritext Company 888-391-3376



1    minute.

2                No, because we always include -- I

3    think somebody probably asked me what would you

4    charge if we weren't doing a study, and that's

5    $300 an hour.

6                But whenever we do a study, it's --

7    here's our philosophy:  We do a study for any

8    client, we present the results of that study.

9    This is the same as that, and we don't charge

10    for it.

11          Q.    So it --

12          A.    So, no, there is no charge.

13          Q.    So Exhibit 5 is incorrect where it

14    states that, Dr. Sabol will charge an hourly

15    rate of $300 plus expenses for any further

16    involvement in this case?

17          A.    Yes, that is incorrect.  That can

18    be stricken.

19          Q.    Is it possible to slant the results

20    of a survey so that it would show more

21    confusion rather than less?

22                MR. MEACHAM:  Objection.  Form.

23          A.    Yes, it's possible.

24          Q.    And one way to do it would be to

25    ask questions in a leading form that would
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1    suggest an answer that would give rise to a

2    showing of confusion, correct?

3                MR. MEACHAM:  Objection.  Form and

4    foundation.

5          A.    That would be possible.

6          Q.    And a leading -- you know what a

7    leading question is, right?

8          A.    Yes.

9          Q.    It's a question such as your

10    question 3, which states:  If you were to see a

11    brand of frozen meals in a frozen food section

12    of a supermarket named Smart Balance, would you

13    think it was associated with, licensed by,

14    owned by or in any way connected to Smart Ones?

15                MR. MEACHAM:  Objection.  Compound.

16          Q.    That's a leading question, right?

17          A.    I disagree.

18          Q.    It suggests a yes answer, doesn't

19    it?

20          A.    It doesn't.

21          Q.    Another way to increase the

22    likelihood that a survey would show results

23    tending to show confusion would be to exclude

24    people from the sample who are less likely to

25    give an answer that would indicate confusion,
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1    correct?

2                MR. MEACHAM:  Objection.  Compound.

3          A.    I don't think I'd put it that way.

4          Q.    Well, there is a way to slant the

5    outcome of a survey by the -- by the way you

6    select the sample, correct?

7          A.    I do agree with that.

8          Q.    For example, in your case when you

9    were being questioned by counsel, you said that

10    you wanted to select people most likely to be

11    confused --

12                MR. MEACHAM:  Objection.

13    Mischaracterize --

14          Q.    -- when you conducted your study,

15    correct?

16                MR. MEACHAM:  Objection.

17    Mischaracterizes testimony.

18          A.    No, that's not what I meant, and

19    that's not what I said.

20          Q.    Well, the record will reflect

21    exactly what you said.

22                MR. MEACHAM:  Objection.

23          Q.    But the way you stated and the way

24    you selected your sample indeed was intended to

25    select people most likely to be confused --
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1                MR. MEACHAM:  Objection.

2    Argumentative.

3          Q.    -- isn't that true?

4                MR. CROSS:  Wait until I 'm done

5    with my question before you interrupt me.

6                MR. MEACHAM:  Counsel, you

7    interrupted his response after your last

8    question.

9                MR. CROSS:  He was done.

10                MR. MEACHAM:  He was not done.  He

11    was going to say -- he was going to respond

12    further.

13                MR. CROSS:  Are you going to tell

14    him what he was going to say?

15                MR. MEACHAM:  No, I 'm not going to

16    tell him.

17                MR. CROSS:  Good.

18          Q.    Are you going to retract the

19    testimony that you gave previously?

20          A.    No.

21          Q.    All right.  Then it stands.

22                Another way to reduce or to

23    increase the showing of confusion in a survey

24    is to not include a control, correct?

25          A.    No, not necessarily.
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1          Q.    Well, the only purpose of a control

2    would either -- would be either to keep the

3    level of confusion at the same number as shown

4    or to reduce it, correct?

5          A.    Correct.

6          Q.    So by not having a control cell in

7    your test, you increase the likelihood that the

8    numbers would show more confusion rather than

9    less, didn't you?

10          A.    I wouldn't put it that way.

11          Q.    I know you wouldn't put it that

12    way, but that's the truth, isn't it?

13          A.    No, it is not.

14          Q.    But you do agree that a control

15    would either keep the numbers the same or

16    reduce the percentage of people --

17                MR. MEACHAM:  Objection.

18          Q.    -- who indicated confusion?

19                MR. CROSS:  Would you wait until

20    I'm done with my question, Counsel?

21                MR. MEACHAM:  Objection.  Asked and

22    answered.

23                MR. CROSS:  Let's have the question

24    read back so we don't have it interrupted.

25                (Record read.)
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1          A.    That is correct.

2          Q.    And you did not include a control

3    in your study, did you?

4          A.    That is correct.

5          Q.    Now, you had mentioned something

6    about being on a budget when you were

7    testifying in response to counsel's questions.

8                You were on a budget, right?

9          A.    There's always a budget for every

10    project.

11          Q.    And the budget was set by the

12    people or the lawyers for Heinz here, correct?

13                MR. MEACHAM:  Objection.

14          A.    I have no idea who set the budget,

15    but that's what they decided they wanted to do.

16          Q.    So they gave you a dollar number

17    with which to do this study, correct?

18          A.    No, that's not correct.

19                MR. MEACHAM:  Objection.  Form.

20    Foundation.

21          Q.    Well, who imposed a budget on you?

22          A.    They were given choices of

23    different sample sizes and designs and they

24    picked the one that they decided that they --

25    that's the amount of money that they wanted to
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1    spend.

2          Q.    And one of the options was to

3    either do a control or not to do a control,

4    correct?

5                MR. MEACHAM:  Objection.

6    Mischaracterizes testimony.

7          A.    Honestly, I don't recall.

8          Q.    But you said that the people who

9    were in charge of the budget didn't have an

10    appetite to do a control; isn't that correct?

11          A.    They didn't have an appetite to

12    double the sample size and double the cost.

13          Q.    And therefore, there was no

14    control?

15          A.    I don't know if I would say

16    therefore there was no control.

17                There was no control.  I don't know

18    if the two things were related in their minds.

19    I mean, I don't know what anybody was thinking.

20          Q.    But they are the ones that

21    indicated they had no appetite for that

22    additional expense?

23                MR. MEACHAM:  Objection.

24          A.    They had no appetite for the

25    additional expense.
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1          Q.    Of doing a control?

2          A.    I don't know if it was related to

3    doing the control or not.

4          Q.    You said in your testimony that

5    every study you do is custom designed.  I do no

6    canned studies.  And that's true, right?

7          A.    That is true.

8          Q.    Before this case, did you know what

9    an Ever-Ready survey format was?

10          A.    No.

11          Q.    You had never heard of that before

12    this case?

13          A.    I've never heard of it before.

14          Q.    Before this case -- when you were

15    retained for this, did you know that your study

16    was going to be used in a litigation?

17          A.    Yes.

18          Q.    Have you ever read McCarthy on

19    trademarks?

20          A.    No.

21          Q.    Have you ever heard of that

22    treatise?

23          A.    I've heard of it.

24          Q.    Have you ever heard of Shari

25    Diamond?
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1          A.    Yes.

2          Q.    What do you know about her?

3          A.    I've read a good part of her work.

4          Q.    And have you read the part of her

5    work that talks about the standards for

6    admissibility of survey evidence in litigation?

7                MR. MEACHAM:  Objection.

8    Foundation.

9          A.    I don't know.  I don't recall.

10          Q.    You don't recall ever reading that?

11          A.    I don't recall -- I've read some of

12    the stuff.  I don't recall specifically what

13    I've read.

14          Q.    So do you today know what an

15    Ever-Ready format is for a survey?

16          A.    I do not.

17          Q.    You do not?

18          A.    I do not.

19          Q.    Do you recognize Phil Johnson's

20    survey as being in the Ever-Ready format?

21          A.    I do not.

22          Q.    And you're not aware, then, that

23    the McCarthy treatise on trademarks states that

24    the standard format for surveys that are going

25    to be used in litigation involving trademark
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1    confusion is the Ever-Ready format?

2                MR. MEACHAM:  Objection.

3    Foundation.

4          A.    I do not.

5          Q.    Now, you had a criticism of

6    something that Mr. Kaplan had written in his

7    report in paragraph 19.  So could you please

8    get out Exhibit 2?

9                And I'd like you to take a look at

10    paragraph 19 with the following question in

11    mind or observation:  When he was talking about

12    having a statement such as, "There are no right

13    or wrong answers to my questions.  If you do

14    not know an answer or you have no opinion for

15    any question, simply say that you do not know

16    or have no opinion and we will go on to the

17    next question."

18                When he was talking about the

19    absence of that statement, he was not talking

20    about it specifically in connection with

21    screening question A, but instead he was

22    talking about it in connection with it -- a

23    statement of that sort appearing before

24    questions were answered by the respondent --

25                MR. MEACHAM:  Objection.  Form.
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1    Foundation.  Speaks for itself.

2          Q.    -- correct?

3          A.    No, that's not correct.

4          Q.    So you believe he was referring

5    solely to needing a statement of that sort

6    before screen question A; is that your

7    statement?

8                MR. MEACHAM:  Objection.

9    Mischaracterizes the testimony.

10          A.    It would appear that Dr. Sabol was

11    aware of the explicit need for a don't know

12    option.

13          Q.    Correct.

14          A.    And there was a don't know option

15    in question 3, the only question where it could

16    possibly be relevant.

17                I don't understand what your

18    question is.

19          Q.    Well, you were criticizing him for

20    making a don't know option available for people

21    who are answering screen question A; that was

22    your criticism, right?

23                MR. MEACHAM:  Objection.

24    Mischaracterizes testimony.

25          A.    I interpreted this paragraph to
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1    mean that I needed a don't know response for

2    screen A.

3          Q.    And that's it?

4          A.    Exactly.  That's it.

5          Q.    Okay.  And you don't read this

6    fairly as being a statement that should be

7    given to the respondents before they answer the

8    series of questions?

9                MR. MEACHAM:  Objection.

10          A.    That's not how I read it.

11          Q.    All right.  I guess Mr. Kaplan will

12    have to explain exactly what it meant if you

13    didn't understand it.

14                Do you know who Ms. Sabrina Hudson

15    is?

16          A.    No.

17          Q.    She testified earlier in this case

18    and she said she believed that Heinz has hired

19    your firm to do work for it in the past; is

20    that correct?

21          A.    That is not correct.

22          Q.    You have never done any kind of

23    work for Heinz?

24          A.    Absolutely none.

25          Q.    You've done no work for Promark
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1    Brands, Inc.?

2          A.    I have not ever.

3          Q.    You testified before that you

4    believed you'd never done an expert report, but

5    you're saying you've never done any type of

6    market survey research for Heinz in the past?

7          A.    Correct.

8          Q.    So you're saying her testimony is

9    wrong?

10          A.    I can't speak to her testimony.  I

11    have no idea who that person is, and I know

12    that we have never done -- our company has

13    never done any work for Heinz.

14          Q.    Did you check your records?

15          A.    Did I check my records?

16          Q.    Yes.

17          A.    No.  I know every project we've

18    ever conducted.  We've never worked for Heinz.

19          Q.    For how many years have you been in

20    business?

21          A.    Thirty-one years.

22          Q.    And you remember 31 years of

23    business?

24          A.    I know who our clients are.  If we

25    had Heinz as a client, that would be the number
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1    one name in our brochure.  We've never done any

2    work for Heinz.

3          Q.    Heinz is a good client to have,

4    right?

5          A.    I would say so.

6          Q.    You wish you had done work for them

7    in the past?

8          A.    I wish I had done work for them in

9    the past, but we have not.

10          Q.    And you would like to continue

11    doing work for them in the future, wouldn't

12    you?

13                MR. MEACHAM:  Objection.  Form.

14          A.    I have no control of that

15    whatsoever.

16          Q.    You don't think that your work in

17    this case might lead to additional work for

18    Heinz in the future?

19          A.    I can't imagine that that would be

20    the case.

21                MR. CROSS:  Neither can I.

22                I have no more questions.

23                MR. MEACHAM:  I have a few

24    follow-up questions.

25                MS. GOTT:  Can we take break,
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1    please?

2                MR. MEACHAM:  Sure.

3           (Discussion had off the record.)

4          Q.    Dr. Sabol, I only have a few

5    follow-up questions.

6                What are the -- what's the majority

7    of the reasons you do surveys?  Why are you

8    hired to do surveys?

9          A.    Well, we're hired mainly by private

10    companies, private industry to -- to get

11    accurate market research data.

12          Q.    And the purpose is to be accurate,

13    correct?

14          A.    Oh, absolutely.

15          Q.    And you do so in order to -- for

16    business purposes, correct?

17          A.    Correct.

18          Q.    And you don't -- and the majority

19    of your business is for business purposes?

20          A.    Absolutely.

21          Q.    Okay.  Not for litigation purposes?

22          A.    Correct.

23          Q.    When you were designing your

24    survey, did anyone ever tell you not to include

25    a control test?
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1          A.    No.

2          Q.    That was your decision, correct?

3          A.    Yes.

4          Q.    You were never told how to develop

5    your survey or design your --

6                MR. CROSS:  Objection to form.

7          Q.    -- one way or the other?

8                MR. CROSS:  Objection to form.

9          A.    No.

10          Q.    Did anyone ever tell you how to

11    design your survey?

12          A.    No.

13          Q.    Did anyone ever tell you how to

14    implement your survey?

15          A.    No.

16          Q.    You did so yourself?

17          A.    Correct.

18          Q.    And in constructing your survey,

19    was it ever your intention to please Heinz?

20                MR. CROSS:  Objection to form.

21          A.    No.

22          Q.    And in constructing and

23    implementing your survey, was it ever your

24    intention to gain more business from Heinz?

25                MR. CROSS:  Objection to form.
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1          A.    No, sir.  I've never met anybody

2    from Heinz and it was never something that

3    entered my mind.

4          Q.    What was the purpose of designing

5    this survey?

6          A.    To determine whether there was

7    brand confusion between Smart Ones and Smart

8    Balance and to determine the level of aided

9    awareness of Smart Ones versus key competitors.

10                MR. MEACHAM:  Thank you.  That's

11    all I have.

12                MR. CROSS:  I have nothing more.

13    Thank you.

14                MR. MEACHAM:  We reserve the right

15    to review and sign.

16

17                (Deposition concluded at 11:41

18    a.m.)

19

20

21

22

23

24

25
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1    Whereupon, counsel was requested to give

2    instruction regarding the witness's review of

3    the transcript pursuant to the Civil Rules.

4

5                       SIGNATURE:

6    Transcript review was requested pursuant to the

7    applicable Rules of Civil Procedure.

8

9                  TRANSCRIPT DELIVERY:

10    Counsel was requested to give instruction

11    regarding delivery date of transcript.

12

13                Original:  Mr. Meacham

14                Copy:  Mr. Cross

15

16

17

18

19

20

21

22

23

24

25
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1                 REPORTER'S CERTIFICATE

2    The State of Ohio,   )

3                                 SS:

4    County of Cuyahoga.  )

5

6                I, Kelly A. Hill, a Notary Public

7    within and for the State of Ohio, duly

8    commissioned and qualif ied, do hereby certify

9    that the within named witness, BARRY A. SABOL,

10    PH.D., was by me first duly sworn to testify

11    the truth, the whole truth and nothing but the

12    truth in the cause aforesaid; that the

13    testimony then given by the above-referenced

14    witness was by me reduced to stenotypy in the

15    presence of said witness; afterwards

16    transcribed, and that the foregoing is a true

17    and correct transcription of the testimony so

18    given by the above-referenced witness.

19                I do further certify that this

20    deposition was taken at the time and place in

21    the foregoing caption specified and was

22    completed without adjournment.

23

24

25
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1                   DEPOSITION REVIEW
               CERTIFICATION OF WITNESS

2
ASSIGNMENT NO: 1617488

3 CASE NAME: Promark Brands, Inc v. Gfa Brands, Inc.
DATE OF DEPOSITION: 3/12/2013

4 WITNESS' NAME: Barry A. Sabol, Ph.D.
5          In accordance with the Rules of Civil

   Procedure, I have read the entire transcript of
6    my testimony or it has been read to me.
7          I have made no changes to the testimony

   as transcribed by the court reporter.
8

   _______________        ________________________
9       Date                    Barry A. Sabol, Ph.D.

10          Sworn to and subscribed before me, a
   Notary Public in and for the State and County,

11    the referenced witness did personally appear
   and acknowledge that:

12
         They have read the transcript;

13          They signed the foregoing Sworn
         Statement; and

14          Their execution of this Statement is of
         their free act and deed.

15
         I have affixed my name and official seal

16
   this ______ day of_____________________, 20____.

17
               ___________________________________

18                Notary Public
19                ___________________________________

               Commission Expiration Date
20
21
22
23
24
25
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Study Background and Objective

The Smart Ones brand of packaged frozen meals is sold nationally
in the frozen food section of supermarkets.

Recently, Smart Balance announced plans to sell packaged frozen
meals under the brand name Smart Balance in the same frozen
food section of supermarkets as where Smart Ones packaged
meals are sold.

The primary objective of this study was to determine the level of
potential brand confusion, if any, which may occur from the
introduction of Smart Balance frozen meals in the same frozen
meal section of supermarkets where Smart Ones frozen meals are
already sold.



Study ethod

The data comprising this study was collected using telephone survey research.

Relevant Survey Universe
To qualify for survey inclusion, a potential respondent had to meet two
screening criteria:

Had personally purchased any frozen meals from the frozen food section of a
supermarket in the past 30 days.
and-
Possessed at least nominal awareness of Smart Ones frozen meals as indicated
by an affirmative response to the question"Have you ever heard of the
Smart Ones brand of frozen meals?"

Thus, every survey respondent was a recent purchaser of frozen meals who
possessed nominal awareness of the Smart Ones brand of frozen meals.
A total of 216 potential respondents were disqualified because they did not
purchase any frozen meals in the past 30 days (46% of all screened
respondents).
In addition, 54 potential respondents were disqualified because they had never
heard of Smart Ones brand frozen meals (18% of past 30 day frozen meal
purchasers).

2



Study Method

Survey Sampling Plan

This survey utilized a national (lower 48 states) replicate random
sampling plan:

Replicate random telephone samples were purchased from Survey
Sampling, LLC, the premier sample generator firm in the United
States.

Each replicate random sample included both landline and cell
phone telephone numbers in proportion to U.S. national rates of
each in the general population.

From these replicate random samples, potential respondents were
screened to ensure that they met the criteria set for the relevant
survey universe described earlier.
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Study Method

Survey Instrument

The survey instrument used in this study was developed by Dr. Barry A.
Sabol, President of Strategic Consumer Research, Inc. This
questionnaire appears in Appendix A.

Survey Execution

This survey was conducted using the central telephone interviewing
facility of Strategic Consumer Research, Inc. All interviews were
conducted by experienced SCR, Inc. telephone interviewers.

All interviewers were trained specifically for this survey by Dr. Barry A.
Sabol. Interviewers were not made aware of the purpose of this study.

All interviews were conducted from December 15-20, 2011. Weekday
interviews were conducted from 5 p.m. to 9 p.m. and from Noon to 5
p.m. on Saturday in all U.S. time zones. No interviews wereconducted
on Sunday.
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Summary of StudyFindings

This section is organized on a topic-by-topic basis.

Aided Brand Awareness

In the course of screening potential respondents, records were kept
of those respondents who met the purchase requirement, but who
were disqualified due to lack of awareness of the Smart Ones
brand of frozen meals. This data, when combined with the
qualified survey sample, made it possible to calculate the level of
aided brand awareness for each of six brands measured in this
study.
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Aided

Brand

Awareness

This

data

clearly

indicates

that

the

Smart

Ones

brand

of
frozen

meals

is
very

well

known

and

comparable

in
aided

awareness

levels

to
all

five

of
the

other

brands

measured.

This

data

clearly

qualifies

Smart

Ones

as

a
"famous"

brand.
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Brand Purchase Rates

The 250 qualified respondents whoindicated awareness of the Smart
Ones brand of frozen meals wereasked "Which of the followingbrands

of frozen meals have you everpurchased?" They were also asked on an
unaided basis which brand of frozen mealsthey purchased most often.

This data is shown below in Table 2.

Table 2
Brand Purchase Rates

$

r '

$

All others (i) 0
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Brand Purchase Rates

Overall, 51 % reported having purchased the Smart Ones brand of
frozen meals at some point in the past, and 10% reported having
purchased Smart Ones brand frozen meals most often.

These purchase rates are significant and add further evidence that
Smart Ones frozen meals represent a "famous" brand.
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Level of Potential Brand Confusion

All qualified respondentswere asked:
"If you were to see a brand of frozen meals in the frozen
food section of a supermarket named Smart Balance, would
you think it was associated with, licensed by, owned by orin
any way connected to Smart Ones? You may answer yes,
noordon'tknow."

Response data is shown below in Table 4.

Table 4
Potential Brand Confusion
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Level of Potential Brand Confusion

The level of potential brand confusion was found to be 32% for
the total sample of respondents. This means that the actual level
of potential brand confusion could be between 38% and 26% if all
members of the relevant universe were surveyed.

Levels of potential brand confusion were elevated for:
Smart Ones purchasers (38%)

Primary Smart Ones purchasers (42%)

Heavy frozen meal users (3 7%)

This represents a significant level of potential brand confusion.
Only 39% indicated no potential confusion, while 29% chose the
"Don't Know" response.
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Study Conclusions

Two primary and relevant conclusions can be drawn from this
study:

Smart Ones is a well known, "famous" brand of frozen meals.

There exists a significant likelihood of potential brand confusion
between Smart Ones and Smart Balance if Smart Balance
introduced frozen meals under the Smart Balance brand name into
the frozen meal section of supermarkets.
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