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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE  

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

PROMARK BRANDS INC. and  

H. J. HEINZ COMPANY, 

 

  Opposers, 

 

 vs. 

 

GFA BRANDS, INC., 

 

  Applicant. 

 

 Opposition No. 91194974 (Parent) 

and Opposition No. 91196358 

U.S. Trademark Application 77/864,305 

For the Mark SMART BALANCE 

 

U.S. Trademark Application 77/864,268 

For the Mark SMART BALANCE 

 

OPPOSERS’ FIRST NOTICE OF RELIANCE 

 

 Pursuant to Rule 2.120(j) of the Trademark Rules of Practice and Section 704.10 of the 

Trademark Trial and Appeal Board Manual of Procedure, Opposers, ProMark Brands Inc. and H. 

J. Heinz Company, hereby submit, make of record in connection with this opposition proceeding, 

and notify Applicant of Opposers’ reliance upon GFA Brands, Inc.’s Response to ProMark 

Brands Inc.’s First Set of Interrogatories Nos. 5, 6, 7, 21, 29, 30, and 31 and GFA Brands, Inc.’s 

Response to ProMark Brands Inc.’s Requests for Admission Nos. 1-136.  These responses are 

relevant to the issues of likelihood of confusion and dilution, and show, among other things, the 

manner in which Applicant distributes, markets, and sells products bearing the SMART 

BALANCE mark, the channels of trade through which Applicant intends to offer, sell, market, 

and distribute the goods described in the pending applications, and Applicant’s enforcement 
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efforts against third parties that have used and/or filed trademark application for marks 

containing the word “SMART.” 

 The a true and correct copy of the submitted interrogatory responses is attached hereto as 

Exhibit A, and a true and correct copy of the submitted admissions is attached hereto as Exhibit 

B.   

 

Dated this 12th day of March, 2013.      

By:  /Angela R. Gott/     

 Timothy P. Fraelich 

 Angela R. Gott 

 JONES DAY 

 North Point 

 901 Lakeside Avenue 

 Cleveland, Ohio  44114-1190 

 (216) 586-3939 (phone) 

 (216) 579-0212 (fax) 

 tfraelich@jonesday.com 

 agott@jonesday.com 

 

 Kevin C. Meacham 

 JONES DAY 

 500 Grant Street, Suite 4500 

 Pittsburgh, Pennsylvania  15219-2514 

 (412) 394-7265 (phone) 

 (412) 394-7959 (fax) 

 kcmeacham@jonesday.com  

  

 Attorneys for Opposers 

 ProMark Brands Inc. and H. J. Heinz Company 



 

 

CERTIFICATE OF SERVICE 

The undersigned certifies that a copy of the foregoing was sent by FedEx Express mail, 

postage prepaid, on this 12th day of March, 2013, to Counsel for Applicant: 

Marta S. Levine 

David R. Cross 

Johanna M. Wilbert 

QUARLES & BRADY LLP 

411 East Wisconsin Avenue, Suite 2350 

Milwaukee, Wisconsin  53202-4426 

 

marta.levine@quarles.com 

david.cross@quarles.com 

johanna.wilbert@quarles.com 

 

 

 

        /Angela R. Gott/    

       Attorney for Opposers 
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