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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

Cannery Casino Resorts, LLC, 

 

  Opposer, 

 

 vs.  

 

Omri S. Shellef, 

 

  Applicant. 

 

Mark: 

EAST SIDE SOCIAL CLUB,  

Serial No. 77/767677 

 

 

Opposition No.:  91194772 

 

DECLARATION OF BRYCE K. EARL, ESQ. IN SUPPORT OF OPPOSER’S 

MOTION FOR SUMMARY JUDGMENT 

 

I, BRYCE K. EARL, ESQ., hereby declare the following: 

1. I am an attorney licensed to practice law in the State of Nevada and am one of the 

attorneys representing Opposer Cannery Casino Resorts, LLC (“CCR”) in this proceeding.  I 

make this declaration based upon my personal knowledge and observations, and would be 

competent to testify to the matters set forth herein if called to testify. 

2. I submit this Declaration in Support of Opposer’s Motion for Summary Judgment 

(the “Motion”). 

3. CCR filed its Notice of Opposition to Applicant Omri S. Shellef’s (“Applicant”) 

application on or about May 5, 2010.   

4. On or about June 16, 2010, Applicant filed his Answer with the Trademark Trial 

and Appeal Board (the “Board”).  Applicant failed, however, to serve his Answer on CCR. 

5. Given Applicant’s pro se status, I made several efforts to contact Applicant 

regarding Applicant’s deficient service of process.   

6. Applicant finally served his Answer on CCR one month later, on or about July 13, 

2010. 
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7. On or about July 13, 2010, the Discovery Conference was held between me and 

Applicant via telephone.  During the Discovery Conference, we discussed, among other things, 

the August deadline for providing the Initial Disclosures and possible settlement of the matter.  

During our telephone call, Applicant expressed an interest in negotiating a settlement.  

Accordingly, the parties entered into good faith settlement negotiations. 

8. Four days later, on or about July 17, 2010, I forwarded to Applicant via electronic 

mail a draft of an agreement for Applicant’s review and consideration to further settlement 

negotiations. 

9. In the interim, on or about July 16, 2010, Applicant filed through the Board’s 

Electronic System for Trademark Trials and Appeals (“ESTTA”) a letter to CCR making various 

requests for information and documents (the “Applicant Letter”).   

10. Again, given Applicant’s pro se status and as a courtesy to Applicant, on or about 

July 17, 2010, I sent an email to Applicant enumerating the four types of information Applicant 

is required to disclose in Applicant’s Initial Disclosures pursuant to Fed. R. Civ. P. 26(a)(1).  

Furthermore, I informed Applicant that the initial disclosures need only be disclosed to me and 

not the Board. 

11. Initial Disclosures were due August 13, 2010.  On or about August 12, 2010, CCR 

served its Initial Disclosures on Applicant.   

12. On or about October 12, 2010, as a continuing courtesy to Applicant and in light 

of the on-going settlement negotiations and pending agreement, I sent a letter to Applicant via 

electronic mail and U.S. mail requesting Applicant’s Initial Disclosures.   

13. On or about October 15, 2010, I left a message for Applicant requesting his Initial 

Disclosures.   
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14. Applicant finally forwarded what he designated as his Initial Disclosures to CCR 

on or about October 15, 2010.  Applicant’s service of his Initial Disclosures was improper, 

however, as a continuing courtesy to Applicant, I did not object to Applicant’s improper service 

or his untimely disclosure. 

15. I thereafter attempted to contact Applicant to discuss the status of this matter, but 

received no response from Applicant.   

16. Noting that the holiday season was upon us and that the discovery period ends in 

January, I left a message for and sent an email to Applicant on or about December 21, 2010, 

proposing the parties consent to extend the discovery period.   

17. After receiving no response from Applicant, on or about December 23, 2010, I 

sent a letter to Applicant via electronic mail and U.S. mail giving him notice of CCR’s intent to 

take his deposition and requesting Applicant provide a date at his convenience.   

18. On or about December 27, 2010, Applicant sent me an email rejecting CCR’s 

request for consent to extend the discovery period.  

19. Furthermore, on or about December 27, 2010, Applicant filed through ESTTA 

Applicant’s Request to Expedite Trademark Registration (“Request to Expedite”).  Up until 

Applicant filed his Request to Expedite, CCR believed that Applicant was still considering the 

draft agreement and was continuing to negotiate in good faith. 

20. In response to Applicant’s Request to Expedite, CCR filed its Motion for 

Extension of Case Management Deadlines (“Motion to Extend”) on or about December 30, 

2010.   

21. Wishing to preserve its discovery rights in light of Applicant’s refusal to consent 

to an extension and the filing of the Request to Expedite, on or about December 29, 2010, CCR 
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served its discovery requests on Applicant, including Opposer’s First Set of Interrogatories, 

Opposer’s First Set of Requests for Admission, and Opposer’s First Set of Requests for 

Production of Documents and Things. 

22. CCR received Applicant’s responses to Opposer’s First Set of Interrogatories, and 

Opposer’s First Set of Requests for Admission via Federal Express on or about August 8, 2011, 

the date reset by the Board’s Order granting the parties’ Joint Motion for Continued Suspension 

of Opposition (“Second Suspension Order”).   

23. On January 7, 2011, Applicant also propounded written discovery on CCR (which 

was in essence the same written discovery propounded by CCR on Applicant with the names of 

the parties reversed).  CCR timely provided Applicant with its responses on August 10, 2011, the 

date reset by the Board’s Second Suspension Order. 

24. CCR’s counsel deposed Applicant on January 10, 2011 in New York City, New 

York.   

25. It was during Applicant’s deposition that CCR’s counsel had an opportunity to 

explore Applicant’s use of the Class 43 Mark and Applicant’s use in commerce of the Shellef 

Marks. 

26. Shortly after Applicant’s deposition, I resumed good faith negotiations with 

Applicant.  Applicant and I agreed to stipulate to a suspension of the proceedings pending 

settlement negotiations. 

27. On or about February 9, 2011, the Board granted CCR’s Motion to Extend and the 

parties’ Joint Motion for Suspension of Opposition.  

28. CCR refrained from seeking leave to amend its Notice of Opposition based upon 

Applicant’s deposition testimony because CCR did not want to jeopardize its negotiations with 
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Applicant.  Given CCR’s past experiences with Applicant and his purposeful ignorance of the 

rules and procedures governing this proceeding, it was reasonable for CCR to conclude that 

Applicant would view a motion to amend as an act of bad faith and not as a procedure by which 

CCR was simply preserving its rights. 

29. As the end of the initial suspension period drew near, the parties realized that 

more time was needed to finalize a settlement.  Therefore, on or about May 11, 2011, the parties 

filed their Joint Motion for Continued Suspension of Opposition. 

30. On or about June 8, 2011, the Board issued the Second Suspension Order and 

reset the proceeding to resume on August 8, 2011 with Discovery to close on November 8, 2011. 

31. During the second suspension period, CCR continued to work toward settlement.   

32. CCR believed that there was only one issue remaining. 

33. In an effort to finalize the settlement agreement, I offered to resolve the one 

remaining issue by completely deleting a certain provision from the agreement. 

34. I was surprised when Applicant responded by unexpectedly raising multiple 

issues, some of which I understood to be resolved and others which were wholly new.  

35.   In light of Applicant’s negotiating tactics and inconsistent positions, Applicant 

has forced CCR to take a more adversarial posture in this proceeding. 

36. At all times during this proceeding, CCR has acted in good faith in its conduct 

toward Applicant, and has acted responsibly toward its own obligations. 

37. Attached as Exhibit A-1 are true and accurate copies of cited excerpts from the 

transcript of the January 10, 2011 deposition of Applicant, Omri Shellef (“Applicant”), which are 

submitted in support of the Motion. 

38. Attached as Exhibit A-2 are true and accurate copies of cited excerpts from 
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Applicant’s responses to Opposer’s First Set of Interrogatories. 

39. Applicant’s responses to Opposer’s First Set of Interrogatories fails to identify the 

content of the interrogatory being answered.  In an effort to clarify for the Board which 

interrogatory Applicant is answering, attached as Exhibit A-3 is a true and accurate copy of 

Opposer’s First Set of Interrogatories for the Board’s reference. 

 

 

 

          

 

 

 

[Signature on the following page.] 
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 I declare under penalty of perjury that the foregoing statements are true and correct.   

 

 

Executed on: ______________, 2011  __________________________________ 

 Bryce K. Earl, Esq. 
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