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INTHE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

MONAVIE LLC, Opposition No. 91194330
Opposer, ANSWER TO NOTICE OF
OPPOSITION
V.

Trademark: BRAZ A VIE
FRUITOLOGY, INC.,

Applicant. Serial No. 77/654,607

M N N N N N N N N N N

United States Pateahd Trademark Office
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

FRUITOLOGY, INC., Applicant, hetey answers the Notice of Opposition as
follows:

ANSWER

1. Applicant admits that the information camted in paragraph 1 is correct with the
exception that the correct aégs is 2533 N. Carson Strestiite 3665, Carson City, NV 89706.

2. Applicant admits that the informaticontained in paragraph 2 is correct.

3. Applicant is without knowlgge or information sufficient to form a belief as to the
truth of the allegations contaithén paragraph 3 of the Notice @jpposition, and therefore denies

the same.
1
ANSWER TO NOTICE OF OPPOSITION

115211/000006/1201050.02



4, The Notice of Opposition served upon Apggnt was not accompanied by copies of
registration numbers 3,111,332, 3,106,131611,333, 3,106,147, 3,691,549, 3,691,548 issued by the
United States Patent and TradeiOffice (“USPTO”) or the USRD database records showing the
current status and title of the registrationgplicant admits that the USPTO electronic database
reflects that MonaVie, LLC is lisd as the owner of record fibre aforementioned registrations,
which speak for themselves. Applicant is withkanowledge or information sufficient to form a
belief as to the truth of the rest of the allégas contained in paragraph 4 of the Notice of

Opposition, and therefore denies the same.

5. Applicant is without knowlgge or information sufficient to form a belief as to the
truth of the allegations contaithén paragraph 5 of the Notice @jpposition, and therefore denies

the same.

6. Applicant is without knowlége or information sufficient to form a belief as to the
truth of the allegations contaithén paragraph 6 of the Notice @jpposition, and therefore denies

the same.

7. Applicant is without knowlgge or information sufficient to form a belief as to the
truth of the allegations contaithén paragraph 7 of the Notice Gjpposition, and therefore denies

the same.

8. Applicant is without knowlgge or information sufficient to form a belief as to the
truth of the allegations contaithén paragraph 8 of the Notice @jpposition regarding Opposer’s use
of the MONA VIE mark, and #refore denies the same.

9. Applicant is without knowlége or information sufficient to form a belief as to the
truth of the allegations contaithén paragraph 9 of the Notice @jpposition regarding the inherent

distinctiveness claim, andahefore denies the same.

10. There is no number 10 listed in the opposition.
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11.

Opposition.

origin”.

12.

Opposition.

13.

Opposition.

14.

Opposition.

15.

Opposition.

16.

Opposition.

17.

Opposition.

Applicant denies the allegations @ined in paragraph 11 of the Notice of

Furthermore, it is unclear what Omgroreans by “serves as a unique designation of

Applicant denies the allegations ained in paragraph 12 of the Notice of

Applicant denies the allegations ained in paragraph 13 of the Notice of

Applicant denies the allegations @ined in paragraph 14 of the Notice of

Applicant denies the allegations @ined in paragraph 15 of the Notice of

Applicant denies the allegations @ined in paragraph 16 of the Notice of

Applicant denies the allegations ained in paragraph 17 of the Notice of

AFFIRMATIVE DEFENSES

First Affirmative Defense

1. As the First Affirmative Defense todtNotice of Opposition, Applicant alleges

that the Notice of Opposition does not stédets sufficient to constitute grounds for

opposition against the registratiohthe mark BRAZ A VIE.
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Second Affirmative Defense

2. As a Second Affirmative Defense to the Notice of Opposition, Applicant is
informed, believes, and on that basis allegesApaticant holds superior rights to the BRAZ
A VIE mark by virtue of its use dhis mark in commerce.

Third Affirmative Defense

3. As a Third Affirmative Defense to the Notice of Opposition, Opposer is barred
by the equitable doctrine of laches.

Fourth Affirmative Defense

4.  As a Fourth Affirmative Defense toetiNotice of Opposition, Applicant alleges
that Opposer failed to exercise reasonable care and diligena®itb @pposer’s claimed
damages, if any, and therefore, such claimedadges are not attributable to the registration
of BRAZ A VIE by Applicant.

Fifth Affirmative Defense

5. As a Fifth Affirmative Defense to ¢hNotice of Opposition, Opposer is barred
from opposing registration of Applicant's BRAA VIE mark by the doctrine of estoppel.

Sixth Affirmative Defense

6. As a Sixth Affirmative Defense Opposeginnot claim exclusive rights in the
MONA VIE, MONA VIE ACTIVE, M MONA-VI E, and MONA VIE (Stylized) marks
and/or has abandoned or lost iitghts in the aforementionedarks due to failure to police
third party uses of similar marks and/or ewtoits rights, if any, against infringing uses.

Seventh Affirmative Defense

7. As a Seventh Affirmative Defensep@bser cannot claim ebusive rights in

the MONA VIE, MONA VIE ACTIVE, M MONA-VIE, and MONA VIE (Stylized) marks
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on the grounds that the marks are generic amdkscriptive as applied to the goods sold
thereunder.

Eighth Affirmative Defense

8. As an Eighth Affirmative Defensepposer’s claims arearred by the doctrine
of unclean hands.

Ninth Affir mative Defense

9. As a Ninth Affirmative Defense Applicantserves the right to amend its Answer to
add additional or other defenstwt cannot now be articulatelue to Opposer’s failure to
particularize its claims and/or the needfimther discovery regarding Opposer’s claims.
WHEREFORE, Applicant prays that Oppdsé¥otice of Opposition be dismissed in
its entirety with prejudice, that the Trademdrial and Appeal Board renders a decision in
favor of FRUITOLOGY, INC. foregistration of BRAZ A VIE, ad that Applicant be issued

the Certificate of Registration.

DATED: May 10,2010 Respectfull$gubmitted,

AROCOPIO, CORY, HARGREAVES
& SAVITCHLLP

Attorneys for Applicant
PRECISIONFORMULATIONS, LLC

By: /Lisel M. Ferguson/
LiselM. FergusonReg.No. 48,139

530B Street,Suite2100
SarDiego, California92101-4469
Tel:(619)515-3267
Fax(619)235-0398
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CERTIFICATE OF SERVICE

The undersigned hereby certifies thabaginal copy of the foregoing ANSWER TO
NOTICE OF OPPOSITION was transmitted ioel on May 10, 2010, through the website of
the Trademark Trial and Appeal Board of thated States Patent and Trademark Office and
was served on Opposer by First Class Maistage prepaid this 10th day of May, 2010, in
an envelope addressed as follows:

JEFFERY M. LILLYWHITE
JEFFERY M. LILLYWHITE, PC

PO BOX 1113
DRAPER, UT 84020-1113

Dated: San Diego, California
May 10, 2010 /Lisel M. Ferguson/
LiselM. Ferguson
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