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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

)
) .
SOFT SERVE, INC. d/b/a SPRINKLES, ) Opposition No. 91194188
) Opposition No. 91195669
Opposer/Petitioner, ) Opposition No. 91195985
) Opposition No, 91195986
v. ) Opposition No. 91196035
) Opposition No. 91196061
SPRINKLES CUPCAKES, INC., ) Opposition No. 91196087
, ‘ ' ) Cancellation No, 92053109
Applicant/Respondent. 3

SPRINKLES CUPCAKES’ OPPOSITION TO
SOFT SERVE’S SUMMARY JUDGMENT MOTION

Pursuant to Trademark Trial and Apﬁeal Board Manual of Procedure (“TBMP”) § 528 and
Federal Rule of Civil Procedure 56, Applicant/Respondent Sprinkles Cupcakes, Inc. (“Sprinkles™), by and.
through its undersigned counsel, hereby submits this memorandum of law in opposition to the August 1 1,
2011 Summary Judgment Motion of Opposer/Petitioner Soft Serve, Inc. (“Soft ’Ser\'.'e”). Together with
this memorandum of law Sprinkles submits the declarations of Charles Nelson (*Nelson Decl.”), Terra
Marsden (“Marsden Decl.”), Donna Marks (*Marks Decl.”), Thomas Walsh (*Walsh Decl.”), Andrea
Williams (“Williams Decl.”), Matthew Wallace (“Wallace Decl.”), John Lojpersberger (“Lojpersberger
Déci.”), Ronald Goodstein (“Goodstein Decl.”) and John Slafsky (“Slafsky Decl.™).!

INTRODPUCTION

Soft Serve alleges common-law rights to the mark SPRINKLES arising from its sale of ice cream,
bagels, donuts and other goods at a single store in Potomac, Maryland. Soft Serve is challengiﬁg 10 of
Sprinkles” federal trademark registrations and applications for SPRINKLES-related marks, alleging

priority and likelihood of confusion. Sprinkles has asserted a defense that it enjoys superior trademark

! In an abundance of caution, and pursuant to the parties’ Protective Order, Sprinkles is filing under
seal excerpts from the transcript of the deposition of Soft Serve’s principal, Thomas Orban, inasmuch as
Soft Serve has not yet made confidentiality designations.



rights. Soft Serve now seeks a pre-trial determination that one of Sprinkles’ trademark filings —
Sprinkles’ registration for the mark SPRINKLES in Classes 30 and 35 — must be cancelled.

There is, however, no basis for summary judgment in favor of Soft Serve, and Sprinkies must be
afforded the opportunity to defend its regist{ation at trial. To secure summary judgment, Soft Serve must
demonstrate the absence of any genuine issue as to trademark priority and likelthood of confusion, It can'
do neither. The relevant facts do not come close to establishing priority or likely confusion as a matter of
law. Rather, there are numerous, genuinely disputed, fundamental facts that cannot be resolved against
Sprinkles.

Soft Serve’s claim of trademark priority, ir‘l particular, is not even a close question. Soft Serve
does not own any federal or state trademark registrations. Its self-serving st'atementsl concerning first use
of thé SPRINKLES mark are conflicting and uncorroborated, and there are significant questions
concerning the credibility of its testimony. Soft Serve ca.nnot substantiate isolated use of the
SPRINKLES mark until, at earliest, 2003, and there is no evidence of any raputation or goodwill under its
mark until considerably later. In contrast, Sprinkles enjoys broad trademark rights dating back to 1985,
and its position is corroborated by multiple third-party declarations and significant national publicity as
well as federal trademark registrations. Indeed, given Sprinkles’ priority, were one to accept as true Soft
Serve’s allegations concerning likely confusion, then Soft Serve would be a trademark infringer. |

‘ In any event, the parties have fundamentaily different businesses aﬁd offer products and services
under conditions of sale that cannot be considered remotely similar. Soft Serve operates a single small,
neighborhood ice cream shop, typical of those found in subﬁrbs or small towns, in Potomac, Maryland. It

does little marketing or advertising, but claims a small, loyal, local following. On the other hand,
Sprinkles has developed a “super-premium” national brand and has demonstrated an exceptional
commitment to retail design and innovative marketing. Its av;rard-winning, gourmet cupcakes retail for
$39 per dozen. Sprinkles’ customers are passionate, sophisticated and highly discriminating. It is no
surprise, therefore, that no one has ever suggested to Sprinkles (particularly to its Georgetown store or its
‘Washington, D.C. - area licensees) any confusion about the source of its produets or services or about any

possible connection to Soft Serve.



~ Because Soft Serve has not met its burden of showing the absence of any genuine issue as to the
material facts, the Summary‘Jludgment Motion must be denied.
EACTS

A. PROCEDURAL POSTURE

Eight of the Board proceedings initiated by Soft Serve have been consolidated under this parent
case (Opposition No. 91194188).? Soft Servé seeks Summary Judgment with respect to a single
trademark registration owned by Sprinkles: Reéistration No. 3,306,772 for the standard-character mark
SPRINKILES with “bakery goods™ (Class 30) and “retail shops featuring baked goods” (Class 35). .This is
the trademark registration subject to Cancellation No. 92053109,

Soft Serve filed its summary judgment motion on August 11, 2011. By order dated August 26,
2011, the Board suspended this proceeding pending disposition of the Summary Judgment Motion.
Slafsky Decl., Ex. 1. Sprinkles responded bj filing a motion under Federal Rule of Civil Procedure
56(d), seeking a continuance enabling affidavits to be obtained, depositions to be taken and other
discovery undertaken so that it could respond fully to the motion. By order dated March 13, 2012, the |
Board grarllted, 111 part, Sprinklés’ motion, allowing Sprinkles to take further depositim_ls and to serve |
additional document demands before submitting this opposition to the summary judgment motion. The

Board’s March 13 order states, in pertinent part:

[T]he timing of the filing of plaintiff’s motion for summary judgment, i.e., with eight
weeks remaining in the discovery period and after defendant had noticed several
discovery depositions, indicates that plaintiff nsed the motion for summary judgment as a
means of cutting off general discovery well in advance of the October 7, 2011 close of
discovery as last reset in the Board’s July 6, 2011 Order.

Slafsky Decl., Ex. 2.

2 Two other proceedings initiated by Soft Serve (Cancellation Nos. 92054376 and 92054401) have
been separately consolidated. The Board previously indicated that those proceedings will be consolidated
together with these proceedings once the Summary Judgment Motion is decided.



B. DISCOVERY TO DATE _

The parties have served and responded to written discovery demands, including requests for
production of documents, iﬁtéﬂdgatories and requests for admission. In addition, Sprinkles conc_lucted the
Board-ordered deposition of Soft Serve’s principal, Thomas Orban, on May 10, 2012.

Sprinkles had als;J noticed the depositions of Soft Serve’s landlord, of the two ex-employee
' witnesses identified in Soft Serve’s Initial Disclosures, and of Soft Serve (pursuant to Fed. R, Clv
P. 30(b)(6)), but the Board, in its March 13 order, did not permit these depositions to proceed at this time, .
For reasons made clear below, these depositions are highly germane to key issues in this proceeding and
thus Sprinkles intends to re-notice them after the Summary Iu'dgment Motion on this single registration is
decided and the suspension is lifted. Sprinkles also intends to subpoena testimony and documents 'from
key third parties identified only last month by Soft Serve (nearly two years after this information was first
requested by Sprinkles), such as ex-Soft Serve employees who worked at the time of Soft Serve’s alleged
first-use date.

As of August 11, 2011, when Soft Serve prematurely filed its Summary Judgment Motion, there
remained approximately a month before the parties® expert disclosures were due and approximately two
months l;efore the cut-off for pre-trial diséovery.

C.. THE PARTIES’ MARKS

1. Soft Serve’s Rights to the SPRINKLES Mark Date Back, at Earliest, to 2004

Soft Serve owns a single ice cream shop in Potomac, Maryland, According to Soft Serve, the
shop has sold ice cream and frozen yogurt, as well as bagels and donuts. Slafsky Decl,, Ex, 3. More
recently, sino;e the time Sprinkles arnounced plans to open a store in Washington, D.C., Soft Serve has
begun heavily promoting the sale of cupcakes. Jd,, Exs. 3 and 4; Nelson Decl.

Beginning in 1989, Soft Serve did business as a franchisee of the “I Can’t Believe It’s Yogurt”

(ICBY) frozen yogurt chain. Slafsky Decl, Ex. 5. Soft Serve held itself out publicly under the name “I



REDACTED

Can’t Believe It’s Yogurt” for approximately a decade. Jd> Soft Serve documents make clear that it then

began a transition toward the new name SPRINKLES during the la;tter part of 2002, In particular, Soft

Id, Ex.’s 6 and 7.* On October 18, 2002,

Soft Serve wrote to its landlord anticipating a future name-change:

The store needs a good name. It will be called “Sprinkles”, which is American, and kids
like it. Sprinkles says ice cream. There are sprinkled donuts, too. It is an easy name. I
need a logo designed; freezer labels printed for products and t-shirts. The outside sign
will be redone.

Id, Ex. 9. Weeks later, on November 21, 2002, Soft Serve applied to the Maryland Department of
Assessments and Taxation to regjister the trade name SPRINKLES. Jd, Ex. 10. On December 18, 2002,
Soft Serve applied to Montgomery Couﬁty, Maryland for a Food Service permit; the application identifies
the applicant as “I Can’t Believe It’s Yogurt” but with a handwritteﬁ notation striking out the name and
replacing it with SPRINKLES. Id, Ex. 11. Atabout the same time Soft Serve commissioned a
manufacturer to create an outside SPRINKLES sign for its store, and the cbmputer—generated template for
the new sign is dated .December 31,2002. Id, Ex. 12.° Months later, during July-October 2003, Soft
Serve opened up merchant accounts with credit card corﬂpanies Discover and American Express under
the SPRINKLES name, Jd, Ex. 14-15. By 2004 phone directory listings for SPRINKLES at Soft Serve’s

address appeared for the first time, Id,, Ex. 16.

3 To this day Soft Serve displays portions of its legacy “I Can’t Believe It’s Yogurt” branding, such as
ICBY’s stylized rendering of the word “Yogurt” prominently in the front window of its store, Goodstein
Decl.

4 Article I of Soft Serve’s agreement with its landlord (“Basic Lease Provisions™) limits use of the
leased property to “Retail sale of ‘I Can’t Believe It’s Yogurt’ . . . off and on premises consumption .., .”
Slafsky Decl., Bx. 8.

* The first invoice from the manufacturer referencing sale of a SPRINKLES sign is dated almost a
year later, October 22, 2003. Slafsky Decl, Ex. 13.



Strikingly, there is nothing else in the record for the years 2002 or 2003 suggesting the existence
of any Soft Serve public announcements; advertising; press releases; marketing materials; publicity;
websites; letterhead; business cards; packaging; labels; uniforms; or promotional merchandise related in
any way to the name SPRINKLES.® Under the circumstances, it was certainly not until 2004, at earliest,
before Soft Serve could have established any goodwill or reputation under the SPRINKLES name.

2. Sprinkles’ Rights to the SPRINKLES Mark Date Back to 1985

Sprinkles, the first cupcakes-only bakery in the U.S., was founded in 2004, and its frademark
rights date back well before then, to at least as early as 1985. See Nelson Decl.; Marks Decl.; Walsh
Decl.; Williams Decl. Sprinkles has been featured on numerous national television shows including The
Oprah Winfrey Show, The Martha Stewart Show, The Today Show, Good Morning America, Nightline,
Access Hollywood and Entertainment Tonight. Nelson Decl. Sprinkles has also been featured in major
publications such aé The Washington Post, The New York Times, The Los Angeles Times, Time, People,
InStyle, Bon Appetit, Gourmét and Travel & Leisure, Id. '

Sprinkles’ success and nationwide fame have afforded the company the opportunity to expand across
the United States, In addition to its Beverly Hills store, Sprinkles now operates stores in Newport Beach,
Palo Alto, Dallas, Scottsdale, Houston, Chicago, La Jolla, Washington, D.C., and New York. Nelson Decl.
Sprinkles’ stores are not the only places where customers can order and purchase Sprinkles’ products.
Sprinkl‘eé’ cupeake mixes are also available in approximately 250 Williams-Sonoma stores throughout North

America. Id. Williams-Sonoma started selling SPRINKLES-branded products in Williams-Sonoma stores

¢ The earliest alleged documentary evidence of Soft Serve’s use of the name SPRINKLES is a
“Money Mailer” direct-mail coupon, allegedly distributed by Soft Serve’s landlord, with an expiration
date of May 31, 2003. Slafsky Decl., Ex, 17. However, this coupon is not part of the Summary Judgment
record and thus must be disregarded. Soft Serve produced the coupon in August 2010; if it had wanted
the Board to consider it in connection with its August 2011 Summary Judgment Motion, it should have
submitted a properly authenticated copy at that time. Trademark Rule § 2.127(e)(2) (for purposes of
deciding summary judgment, the Board can consider certain documents “if a copy is provided with the
party’s brief on the summary judgment motion™); see also, Remington Health Prods v. OLA LOA, LLC,

No. 119,704, 2002 WL 31001991 (T.T.A.B. Aug, 29 2002) (sustaining objection to exhibits offered for
© first time with reply becanse they were untimely); Florists ' Transworld Delivery, Inc. v. Fresh
Intellectual Props., Inc., No. 29,650, 2001 WL 245748 (T.T.A.B. 2001) (same).



(including more than a dozen such stores in the District of Columbia and surrounding areas) and via the
Williams-Sonoma wébsite as early as December 2006. Id.; see also, Wallace Decl.; Lojpersberger Decl.

On July 21, 2009, Sprinkles acquired further rights to SPRINKLES-related marks, including the
rights underlying two federal trademark registrations, from an ice cream and baked goods store that had been
.in operation for over 20 years and that enjoyed a national reputation. Nelson Decl,; Marks Decl. These
-applications matured into U.S. Trademark Registration Nos. 2,938,800 (SPRINKLES OF PALM BEACH)
and 3,004,757 (SPRINKLES PALM BEACH and Design) for “ice cream” and “retail store services featuring
ice cream” (the “Spﬁnkles Palm Beach Registrations™). Nelson Decl., Ex. C. ‘fhe fegistrations include
disclaimers of, respectively, OF PALM BEACH and PALM BEACH. The registrations are now
incontestable, and trademark priority for these registrations dates back to at least as early as October 2002, Id.
Signiﬁcanﬂy, the underlying trademark rights acquired by Sprinkles — covering not just ice cream, but also
baked goéds and sandwiches — are geographically broad and date back to as early as 1985. See Nelson Decl.;
Marks Decl.; Walsh Decl.; Williams Decl

To recap, a timeline summarizing key first-use dates for the parties is set forth below (with Soft

Serve dates substantiated in the Slafsky Decl. and Sprinkles dates substantiated in the Nelson Decl.):

7 Sprinkles intends to amend the first-use dates in the challenged registration from October 2002 to
1985 once this proceeding is decided. See, Mason Eng’g & Design Corp. v. Mateson Chem. Corp., 225
U.8.P.Q. 956,957 n.4 (T.T.A.B. 1985).



SOF¥T SERVE

* Begins trading in Potomac as "I Can’t Believe
It's Yogurt” (Slafsky Decl., Ex. 5)

Trades as "I Can’t Believe It's Yogurt,”
per signed real estate documents
(Exs. 6 and 7)

Anticipates future name changé to
SPRINKLES in letter to landlord (Ex. 10)

Maryland Trade Name application for
SPRINKLES (Ex. 11) . ,

SPRINKLES template from sign manufacturer
(Ex.12) . :

Accounts with credit card companies opened
under name SPRINKLES (Exs. 14 and 15)

First phone directory listing for SPRINKLES
(Ex. 16)

SPRINKLES CUPCAKES

Opening of SPRINKLES store (frozen desserts,
bakery goods) in Palm Beach (Nelson Deg¢l.)

National press coverage of SPRINKLES (Palm
Beach), including Washington Post, begins
(Ex. B)

First use (*“at least as early as”) in SPRINKLES
OF PALM BEACH applications (Ex. C)

Filing date for SPRINKLES OF PALM
BEACH® trademark (Ex. C)

Filing date for SPRINKLES PALM BEACH
AND DESIGN® trademark (Ex. C)

People magazine rates SPRINKLES
(Palm Beach) #1 ice cream (Ex. A)

First use (“at least as early as”) in SPRINKLES
trademark application (“bakery goods™)

National sales of SPRINKLES cupcake mixes in
Williams-Sonoma stores begin

First sales of SPRINKLES cupcakes (by mail) to
Maryland and Virginia

Opening of SPRINKLES store in D.C.



D. ~ THE PARTIES HAVE VERY DIFFERENT BUSINESSES WITH
FUNDAMENTALLY DISTINCT CONDITIONS OF SALE

Soﬂ Serve is a small, neighborhood ice cream shop typical of those found in suburbs or small
towns. Goodstein Decl.; Slafsky Decl., Ex. 18. Its products are priced competitively aéainst locf;ﬂ Dairy .
Queen.or Baskin-Robbins stores. Goodstein Decl. It sells, among other thiﬁgs, day-old béke_d goods at a
discounted price. Jd. The design of its store reﬂepts no theme per se. Jd. It does little marketing or
advertising, but nonetheless élaims to have a small, loyal, Iocal following. Orban Decl.; Goodstein Decl,;
Stafsky Decl., Ex. 18.

Sprinkles, in contrast, is a national business offering gourmet desserts and an vpscale, luxurious
experience. Nelsén Decl. Sprinkles’ cupcakes cost $3.50 each, and $39 for a dozen. Id. Sprinkles sells only
fresh, just-baked cupcakes.® Jd, Bach of the Sprinkles stores features the distinctive Sprinkles store design,
which was created specifically for Sprinkles by an award-winning designer. /d. Sprinkles’ popularity
among Hollywood celebrities has greatly increased the brand recognition and cachet of Sprinkles’ cupcakes.
Id. According to marketing expert Ronald Goodstein, a prbfessor'at Georgetown University’s McDonough

School of Business:

Sprinkles [] is a brand that takes full advantage of the positive influence of retail
atmospherics. The shop itself is part of the delight in the brand. They utilize an
attractive color scheme that is consistent across outlefs and their website, This is also
congruent with their packaging and displays, meaning that the brand can be identified
both in the retail outlet and outside of the store. Their service is welcoming... There was
an intimate café feeling in the store and in the seating. The display cases for Sprinkles []

" were organized to separate and showcase the cupcakes, in a manner indicating high-end
products. The cupcakes certainly had “curb appeal,” and appeared appetizing and
expensive, '

Goodstein Decl.

' Sprinkies has received substantial attention due to the popular Food Network television program
“Cupocake Wars,” televised nationally. Sprinkles’ co-founder and head pastry chef Candace Nelson, is a
featured judge on the program. Jd. Sprinkles and its cupcakes have been featured on numerous

national television shows including The Oprah Winfrey Show, The Martha Stewart Show, The Today

¥ Sprinkles stores donate all unsold cupcakes each evening to local homeless sheltérs, such as
Crowder Owens Food Bank and Central Union Mission in Washington, D.C. Nelson Decl.



Show, Good Morning America, Nightline, Access Hollywood, The Tonight Show, Livel with Regis
and Kelly, and Entertainment Tonight. Id.

Professor Goodstein concludes that:

. Sprinkles offers a super-premium brand utilizing many marketing tools
to do so, while Soft Serve offers a commonplace local ice cream shop
experience;

. Marketplace factors including equity positioning and retail atmospherics

differentiate the businesses dramiatically; and
. Sprinkles would have no incentive to associate itself with Soft Serve, as

such association would only harm Sprinkles’ well-established, national,
super-premium brand identity.

Goodstein Decl.

ARGUMENT

L BECAUSE THERE ARE GENUINE ISSUES OF MATERIAL FACT, THE BOARD
MUST DENY THE SUMMARY JUDGMENT MOTION

Summary judgment is an exceptional remedy that entitles the moving party to judgment as a
matter of law on'lj/ when no material fact is in dispute. Here, Soft Serve has the burden of showing the
absence of any genuine issue as to all the material facts in the case. Fed. R. Civ.. P.56. Sprinkles, as the
non-moving party, “must be given the benefit of all reasonable doubt as to whether genuine issues of
material fact éxist; and the evidentiary record . . . and all inferences to be drawn from the undisputed
facts, must be viewed in the light most favorable to [Sprinkles].” TBMP § 528.01; see aiso, e.g., Lioyd’s
Food Prods., Inc. v. Eli’s, Inc., 987 F.2d 766, 767 (Fed. Cir. 1993); Olde Tyme Foods v. Raundy s, Inc.,
961 F.2d 200, 202-03, 22 U.S.P.Q.2d 1542 (Fed. Cir. 1992), Insofar as Sprinkles demonstrates a genuine
issue of material fact, the Board must den)'r the motion. TBMP § 528.01 (the Board “may not resolve an
issue of fact; it may only determine whether a genuine issue of material fact exists™).

Where, as here, the basis for the summary judgment motion is a claim of likelihood of confusion,
the Board should proceed cautiously. See, e.g., Autozone, Inc, v, Strick, 543 F.3d 923, 929 (7th Cir. 2008)
(summary judgment on likelihood of confusion should be approached with great caution and is only

appropriate where evidence is so one-sided that there can be no doubt); Gen. Motors Corp. v. Keystone

10



Auto. Indus., Inc., 453 F.3d 351, 359 (6th Cir. 2006} (denial of summary judgment is “a common
disposition in evaluating of likelihood of confusion™); KP Permanent Make-Up, Inc. v. Lasting
Impression, Inc., 408 F.3d 596, 608 (9th Cir. 2005) (‘;determirling whether a likelihood of confusion
exists at the sunimary Jjudgment stage is generally disfavored™).

As set forth below, the record in this proceeding is replete with genuine issues of material fact as

to both priority and likelihood of confusion.

18 THERE ARE TRIABLE ISSUES OF FACT CONCERNING SOFT SERVE’S CLAIM OF
TRADEMARK PRIORITY

To establish trademark priority, a party must prove that vis-a-vis the other party, it owns a mark
or trade name previously used in the United States. 15 U.S.C. § 1052(d); Herbko Int’l, Inc. v. Kappa
Books, Inc., 308 F.3d 1156, 1162 (Fed. Cir. 2002). Priority must be established by a preponderance of the
revidence. B.R. Baker Co. v. Lebow Bros., 150 F.2d 580, 583.(C.C.P.A. 1945). Prior rights can arise from
prior registration, prior trademark/service mark use, prior trade name use or prior analo'géus use, Id. Soft
Sen;e does not own a trademark registration, so it must rely instead on prior trademark/service mark use,
prior trade name use or prior analogous use.

For Soft Serve to establish priority via prior trademark/service mark use, it must show, during the
relevant time period, actual use of the mark in commerce, either on its goods or by display or
advertisement of the mark in connection with its services. E.g., philosaphy, inc. v. Kristi M. Wilson,

No. 91189376, 2012 WL 975573, at *11 (T.T.A.B. Mar, 7, 2012). Absent customer recogqition of the
mark, Soft Serve has 16 goodwill, and thus there is nothing for the mark to symbolize or represent, 1
MCCARTHY ON TRADEMARKS § 2:20.

Likewise, for Soft Serve to establish priority via prior trade name use, it must show that, while it may
not have commenced trademark use, it nonetheless engéged in sufficient acﬁvity uﬁder tﬂe trade name to have
acquired goodwill during the relevant period. Dynamet Tech., Inc. v. Dynamet Inc., 593 F.2d 1007, 1010-11,
(C.C.P.A. 1979); see also, Dial-A-Mattress Operating Corp. v. Mattress Madness, Inc., 841 F. Supp. 1339,
1347 (E.D.N.Y. 1994) (name must become “synonymous with the entify in the minds of tﬁe relevant

consuming public™). The existence of a state trade name registration (Slafsky Decl., Ex. 11) does not confer

11



. on Soft Serve any greater rights to use the SPRINKLES name than it otherwise already has. Visa Int'l Serv.
Assoc. v. Visa Realtors, 208 U.S.P.Q. 462, 463 (T.T.A.B. 1980).
| Finally, for Soft Serve to establish priority via analogous use, it must show that, via pre-launch
activity during the relevant period, it somehow created the necessary association with the mark in the
minds of the purchasing public. Herbko Int’l, 308 F.3d at 1162 (reversing grant of summary judgment
becauée petitioner had not adc;uced evidence that relevant public associated mark with petitioner); T.4.B.
Sys. v. Pactel Teletrac, 77 F.3d 1372, 1376 (Fed. Cir. 1996). The requisite use of the naﬁle must be “open
and notorious public use directed to the segment of the purchasing public for whom the services are
intended....” Icf. (citation omitted).
“The T4.B. Systems decision is instructive. The Federal Circuit held that a party seeking to
establish priorfty must prove that its promotional activities (1) reached more than a negligible share of |
potential customers and (2) were sufficient to have a substantial impact on the purchasing public. /d. The
court vacated the Board’s grant of summary judgment because it found that the opposer’s evidence —
which included.renaming of the business unit with the mark, issuance of press releases and press kits
bearing the mark, presentation to potential customers of a marketing slide show bearing the mark, a booth
at trade show featuring the mark, marketing brochures bearing the mark, and eleven news artic;les
referring to the mark — failed to establish that the opposer had “reached more than a negliéible share of
potential customers or that the customers who were reached saw more than a few references to [the target
word] over a one or two month period.” Id at 1375-77; see also, Selfway, Inc. v. Travelers Petroleum,
Inc., 579 F.2d 75, -79 (C.C.P.A. 1978) (use of mark in brochure not sufficiently pervasive for “necessary
impact”); Westrex Corp. v. New Sensor Corp., 83 U.S.P.Q.2d 1215, 1218 (T.T.A.B. 2007) (opposer’s
activities failed to “constitute clear, widespread, and repetitive activities sufficient to have established
prior analogous trademark use”). The decision also makes clear that the legal test is one of actual
perception of potential consumers, not some hypothetical persons or the intent of the petitioner. T.4.B.
Sys., 77 F.3d at 1376.
In sum, to establish a first-use date before 2004, it is not enough for Soft Serve to show that it

made use of the SPRINKLES mark during that period; it must instead show that its promotional activity

12
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at the time was sufficiently clear, widespread and repetitive to have made a substantial impact on the

communityl, It has not come close to doing so. -

A. Soft Serve’s Uncertain Common-Law Rights Date Back No
: EarlierThan 2004

According to Soft Serve, its summary judgment pa.pers “unequivocally and ihdisputably establish
that [it] used Si’RlNKLES asla trade name, frademark and service mark well prior to [Sprinkles’] first use
dates aﬁd filiﬁg date....” Mot. Summ. J. at 2. Nothing could be further from tl_le truth, The record does
not indicate that Soft Serve established common-law rights in the mark SPRINKLES before 1985 (when
Sprinkles” predecessor-in-interest began use of the mark) or, alternatively, before October 2002 (the first-
use date in Sprinkles’ acquired trademark registration) or even before Fe;bruary 2004 (the first-use date in
the initial trademark registration filed by Sprinkles).

1. Soft Serve Has Failed to Allege a Certain Priority Date

Soft Serve’s position concerning its first use of the SPRINKLES mark has been evasive,
inconsistent and highly questionable. Soft Serve did not allege any priority date in its Petition. Slafsky
Decl., Ex. 19. Only after Sprinklesr filed an Answer citing two trademark registrations with an October
2002 first-use date did Soft Serve allege, in an interrogatory response, that it began u_sé of the mark in
April 2002.° Slafsky Decl., Bx. 20. Soft Serve then amended its position by claiming, in a May 2011
declaration, that its first-use date was actually “no later than the summer of 2002.” Orban. Decl. Then,
months later, in its August 2011 Summary Judgment Motion, Soft Serve alleged instead an uncertain date

“prior to Registrant’s 2004 and 2005 first use dates.” Mot. Summ. J, at 3, Most recently, in a May 2012

deposition, Soft Serve’s principal, Thomas Orban, took yet another position by claiming that

(Slafsky Decl., Ex. 22)
Id., Ex. 23. These e\?er-shiﬁing positions, unsupported by

documentary evidence, call into question the éredibility of Soft Se_fve’s priority dl_aim.

® This date, in particular, is flatly contradicted by the sworn testimony and corresmndence of a Soft
Serve employee at the time, Aaron Yoches. Slafsky Decl,, Ex. 21.
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2. Documents Establish that Soft Serve’s Rights, if Any, Date Back to, at
Earliest, 2004 :

With respect to the critical time period of 2002-2003, there is no corroborating dbcumentary
evidence of any use of the SPRINKLES mark by Soft Serve. In particular, there is no documentary

evidence of:

a sign in use;

advertising;

marketing materials;

press releases;

letterhead;

business cards;

packaging;

[abels;

direct-mail items;

uniforms; '
White or Yellow pages listings;
disclosure to the landlord;

public announcements; or
contemporaneous statements from consumers, vendors or other third
parties.

" Indeed the only documents produced by Soft Serve from this time perioﬂ anticipate use of the mhark in the
future.'® |

Thus the documentary evidence on whidh Soft Serve relies is hardly sufficient to establish prioi'
rights. See, Dial-A-Mattfess Operating Corp. v. Mattress Madness, Inc., 841 B. Supp. 1339, 33
U.5.P.Q.2d 1961 (ED.N.Y. 1994). Instead, the documents produced in discovery make clear that Soft
Serve began a transition toward a new SPRINKLES name during the latter part of 2002. See,
Section C(1), supr;a. The few cancelled checks cited in the Summary Judgment Motion, beariﬂg the
handwritten notation “SPRINKLES,” are from 2003." Orban Decl., Ex. 24. Only by the latter part of

1 As explained above, the earliest alleged documentary evidence of Soft Serve’s use of SPRINKLES
is not part of the Summary Judgment record: a “MoneyMailer” coupon, allegedly distributed by Soft
Serve’s landlord, with an expiration date of May 31, 2003. Sprinkles noticed the deposition of Soft
Serve’s landlord in order to probe about such documents. The Board, however, suspended the proceeding
before the deposition could take place and then denied Sprinkles’ request, pursuant to Rule 56(d), to
proceed promptly with the deposition.

u Soft Serve produced to Sprinkles 47 checks for the time period April 2002 — January 2004, but only

submitted four checks with a handwritten “SPRINKLES™ notation with its Summary Judgment Motion.
The rest do not reference “SPRINKLES.” Slafsky Decl., Ex. 24.
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2003 had Soft Serve opened up merchant accounts with credit card companies under the SfRINKLES
name, and only by 2004 was the SPRINKLES name first referred to in local phone directories. Slafsky
Decl., Exé. 15, 16 and 17. These documents show, if anything, isolated ar_ld low-key usage of the mark,
not pervasive marketing of the kind the law requires for trademark priority.
3. Orban Testimony

With knowledge of the first-use dates in Sprinkles’ trademark filings, Soft Serve’s principal, Mr.
Orban, has attempted to establish a first-use date as of 2002. However, the Board should grant little
weight to his shifting testimony, as it is not only self-serving and uncorroborated, and taking place a
decade after the relevant events, but it is full of indefiniteness and inconsistenicies, and there are serious
questions concerning his credibility. As set forth above, Mr, Orban has offered at least four different

dates when he claims use of the mark began; his position changes routinely. Furthermore, during his

deposition he conceded

(Slafsky Decl., Ex. 25), and he now maintains that

Id., Ex. 26, Given his record of misrepresentations, the Board

cannot take his word at face value. As one court explains:

When, in cases like the one at bar, the oral testimony of a single witness, testifying long -
after the events happened, is relied upon to prove priority, such testimony, while entitled
to consideration, should be most carefully scrutinized; and if it does not carry conviction
of its accuracy and applicability, it should not be permitted to thus successfully attack the
presumed validity of a registered trade-mark, (citation omitted). Whether or not the
testimony of the single witness . . ., indefinite and uncertain as it is, together with the
apparent lack of probative force fo be given to the exhibits, is sufficient proof of priority
in this case does not even present a close question. '

B.R. Baker, 150 F.2d at 583-84."

12 The cases cited by Soft Serve concerning the sufficiency of self-serving affidavits to show
trademark priority are inapposite. C and G Corp. v. Baron Homes, Inc., 183 U.S.P.Q. 60, 61 (T.T.A.B.
1974) and 41 Co. of Am., Inc. v. Naas Foods, Inc., 175 U.8.P.Q. 251 (T.T.A.B. 1972) merely stand for
the proposition that such sworn statements, if fully corroborated by documents and if unchallenged by the
opposing party, may be sufficient.
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4. Concealment of Third-Party Testimony

Yet another reason to reject Soft Serve’s priority claim is its concealment of relevant testimbny
from the Board. To wit: during the critical time period of 2002 Soft Serve employed approximately 8
employees. Slafsky Decl,, Ex. 27. Soft Serve selected only two of them, Saira Haider and Aa:(.m Yoches,
for its “Supplemental” Disclosures (Id., Ex. 28). Haider signed a declaration in this matter on May 11,
2011 (/d,, Ex. 29), and Yoches signed a similarly worded but conflicting declaration on June 3, 2011. Jd,
Ex. 21. Soft Serve withheld the declarations from the Board anci Sprinkles in connection with the
Summary Judgment Motion, and further withheld the declarations from Sprinkles for another eight
months, until April 25,2012, Id,, Bx. 30."” The two declarations take contradictory positions conc;eming
the timing of Soft Serve’s transition toward the SPRINKLES mark. Sprinkles has not had an opportunity
to depose either witness; although Sprinklés noticed their depositionslbefore the Summary Judgment
Motion, the Board suspended these procecdiﬁgs and then denied Spriﬁkles’ request, pursuant to Rule
56(d), to proceed before this opposition.

In addition, Soft Serve only recently acknowledged having communicated with some of the other
six ex-employees (from 2002) about this matter. Although Sprinkles had requested disclosure of such

communications as early as June 2010 (/d., Ex. 31), Mr. Orban could not confirm at his May 2012

deposition that
Id., Ex. 27. Sprinkles should be afforded the opportunity to
review such documents and to depose these witnesses as well.
B. Sprinkles’ Trademark Rights Date Back to 1985
. Sprinkles’ trademark rights date béck well before the time when Soft Serve claims it began use of the
SPRINKLES mark. -See, Timeline, supra at 8. On July 21, 2009, Spririkles acquired further rights to
SPRINKLES-related marks, including the rights underlying two federal trademark registrations. Nelson

Decl.; Marks Decl. These applications matured into the Sprinkles Palm Beach Registrations. Nelson Decl.,

12 Sprinkles’ June 11, 2010 document demands (Slafsky Decl., Ex. 31, Requests Nos. 4-5, 28-29)
called for production of such documents 10 months earlier.
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Ex. C .1'_4 The Sprinkles Palm Beach Registrations are now incontestable, and traciemark priority for these
registrations dafes back to at least as early as October 2002. Jd. Significantly, the underlying trademark
rights acquired by Sprinkles'w covering not just ice cream, but also baked goods and sandwiches — are
geographically broad aﬁd date baék to as early as 1985, when Sprinkles’ earliest predecessor-in-interest first
used the SPRINKLES mark. See Nelson Decl.; Williams Decl.; Walsh Decl.; Marks Decl

Sﬁrinkles can obtain trademark priority by acquiring a name or mark. See, e.g., Old Swiss House, |
Inc, v, Anheuser-Busch, Inc., 569 F.2d 113 0, 1132 (C.C.P.A. 1978); Metro Traffic Control, Inc. v.
Shadow Network Inc,, 104 F.3d 336 (Fed. Cir. 1997); Augustines Spiritual Goods, Inc. v. Augustines
Eternal Gifts, LLC, No. 92049453, 2010 WL 3501482, at ¥4 (T.T.A.B. Aug. 26, 2010). Moreover, the
predecessors’ goodwill in a name or mark can merge with Sprinkles’ separately accrued goodwill in its
mark. Dial-4-Mattress, 841 F. Supp at 1350-51, This is particularly true where, as here, the
predecessors’ marks and Sprinkles’ mark are legal equivalents. See, Williams Decl.; Walsh Decl.; Marks
Decl.; Nelson Decl.; see also, Am Sec. Bank v. Am. Sec. & Trust Co., 571 F.2d 564 (C.C.P.A. 1978)
(AMERICAN SECURITY is legal equivalent of AMERICAN SECURITY BANK); Black Bear Battling
Grp. v. Black Bear Spring Water LLC, No. 92050665,2011 WL 3871951 (T.T.AB. Aug. 18, 2011) (ditto
BLACK BEAR and BLACK BEAR SODA); Club Amenities, LLC Pettenon Cosmetici SNC,
No. 92043178, 2005 WL 2034549 (T.T.A.B. Aug. 18, 2005) (ditto ALTER EGO and ALTER EGO' THE

" The Summary Judgment Motion avoids any mention of the Sprinkles Palm Beach Registrations,
even though they were specifically called out in Sprinkles’ Answer. See, Slafsky Decl., Ex. 32 (Fourth
Affirm. Defense). Soft Serve has previously maintained that Sprinkles is somehow estopped from relying -
on the Sprinkles Palm Beach Registrations, due to statements made by Sprinkles’ predecessor during the
USPTO trademark prosecution process. Soft Serve has not made this argument in the Summary
Judgment Motion. In any event, there is no basis for any “prosecution estoppel” argument. Sprinkles is
not bound by the arguments or positions taken by its predecessor, ex parte, before the USPTO. Anthony’s
Pizzas & Pasta Int’l, Inc. v. Anthony’s Pizza Holding Co., 95 U.S.P.Q.2d 1271, 1281 (T.T.A.B. 2009);
Sigma Instruments, Inc. v. Sigma Indus., Inc., 165 U.S.P.Q. 654, 659 (T.T.A.B. 1970).

15 The declarations make clear that the SPRINKLES store in Palm Beach routinely received

customers from across the United States, including the Washington, D.C. area, and that the store received
national and international publicity, such as in The Washington Post and People magazine.
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PERSONAL CARE COMPANION); Citigroup Inc. v. Capital City Bank Grp., Inc., 94 U.S.P.Q.2d 1645
(T.T.A.B. 2010) (ditto CAPITAL CITY BANK and CAPITAL CITY BANK GROUP).

C. The Trademark Registrations Filed by Sprinkles Date Back to 2004

Trrespective of the Sprinkles Palm Beach Registrations, Sprinkles also owns the challenged
trademark registration, with first use dates of February 1, 2004 (for “bakery goods™) and April 13, 2005
(for “retail shops fe:aturilllg baked goods™). - Slafsky Decl., Ex. 33 (Reg: No. 3306772). Soft Serve has not
 demonstrated pervasive or widespread use of the SPRINKLES mark, in any manner generating reputation
or goodwill, prior to either of these dates.

D. Sprinkles’ Sales in the Washington, D.C. Area Dat;a Back to 2006

Sprinkles began using the SPRINKLES mark with cupcake mixes sold at Williams—Sonorﬁa
stores in Washington, D.C. and on nearby Rockville Pike in Maryland as early as 2006. Nelson Decl.;
Wallace Decl.; Lojpersberger Decl. Again, Soft Serve has not demonstrated pervasive or widespread use
" of the SPR]NKLES mark, in any manner generating reputation or goodwill, prior to this date.

.In sﬁm,‘the Board, in determining trademark priority, is to look to thie total picture presented by
the evidence. W, Fla. Seafood Inc v. Jet Rests. Inc., 31 F.3d 1122 (Fed. Cir. 1994). The total picture
presented by. the evidéxl_ce above makes clear that Sprinkles, not Soft Serve, enjoys superior trademark
rights.'s |

M. THERE ARE TRIABLE ISSUES OF FACT CONCERNING SOFT SERVE’S CLAIM OF
LIKELITHOOD OF CONFUSION

To succeed on its motion, Soft Serve must also demonstrate that there are no genuine issues of
material fact with respeét to likelihood of confusion. It has not done so. As set forth below, there are a
number of genuinely disputed facts concerning the potential, if any, for confusion arising from Sprinkles’

“use of its SPRINKLES mark.

16 On this basis alone, the Summary Judgment Motion must be denied. “The Board need not proceed
further with analysis of the second prerequisite, likelihood of confusion. Furthermore, the Board may sua
sponte grant summary judgment in favor of the non-moving party, Sprinkles. TBMP § 528.08.
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It is well-established that the Board applies the du Pont test to analyze likelihood of confusion. fn
re E.I du Pont de Nemours & Co., 476 F.2d 1357, 1361 (C.C.P.A. 1973). In particular, the Board applies
a number of different factors to the totality of facts of the case. Jd. The du Pont test is an equitable
balancing test, with the Board applying the factors flexibly, based on the particular facts, and with no
particular factor decisive or preeminent.. See, In re Mighty Leaf Tea, 601 F.3d 1342, 1346-47 (Fed. Cir.
2010). Sprinkles need not refute each and every factor in order to successfully defend its registration. /d.
at 1346 (“Not all of the du Pont factors are relevant to every case, and only factors of significance to the
particular mark need be considered.”). Moreover, the test itself contemplates consideration of “[a]ny
other established fact probative of the effect of use.” du Pont at 476 ¥.2d at 1361. Applying the relevant
du Pont factors 1o the facts of this case, it is clear that there is no likelihood of confusion.

| A, Sprinkles Adopted and Registered Its Mark in Good Faith

Sprinkles® undisputed good faith is an equitable consideration that the Board should consider, |
See, First Int’l Servs. Corp. v. Chuckles, Inc., 5 U.8. P.Q.2d 1628, 1633 (T.T.A.B. 1988) (circumstances
surrounding adoption of mark may bear on likelihood of confusion determination). Sprinkles adopted its
SPRINKLES mark in good f:‘aith, without any knowledge of Soft Serve. Nelson Decl. Sprinkies then
registered its mark in good faith, filing its application in 2006, receiving no Section 2(d) objection from
the USPTO and encountering no opposition (from Soft Serve or anyone else) when fhe application was _
published. Sprinkles subseqpently filed 16 other SPRINKILES-related applications.and invested millions
of dollars in its SPRINKIES-related brands. Nelson Decl.!”

B. Sprinkles Has Diligently Enforced Its Trademark Rights

The du Pont test calls for consideration of the extent to which the trademark applicant, Sprinkles,
has a right to exclude others from use of its mark on its goods. du Pont, 476 F.2d at 1361, With
Sprinkles’ considerable commercial success, imitators havé emerged in the United States and elsewhere.

Sprinkles has diligently enforced its trademark rights for five years, dispatching over 30 cease-and-desist

17 Professor Goodstein opines that Sprinkles would have no incentive to associate itself with Soft
Serve, as such association would only harm Sprinkles’ well-established, national, super-premium brand
identity. Goodstein Decl,
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letfers to third paﬁies who subsequently adopted and used the SPRINKLES mark in a confusing manner.
Nelson Decl. Sprinkles has also been compelled to sue trademark infringers in court. Jd. The vast
majority of these efforts have been successful, Jd. Sprinkles’ right and ability to exclude others from use
of its SPRINKLES mark with similar goodé further undermines Soft Serve’s confusion arguments.

C. The Paﬁies’ Conditions of Sale are Fundamentally Different

A key du Pont factor is the conditions under which and buyers to whom sales are made, that is
“impulse” versus careful, sophisticated purchasing. du Pont, 476 F.2d at 1361, He1-'e, the parties’
conditions of sale are quite different from one another, mitigating any potential for confusion. In .
particular, both parties claim loyal customer followings, and it is inconceivable that customers will make
an impulse purchase of a cupcake from Sprinkles thinking that it is actually from Soft Serve or that
Sprinkles is somehow affiliated with Soft Serve.

As set forth above, Soft Serve is a small, neighborhood ice cream shop typical of those found in
suburbs or small towns. Goodstein Decl. The design of Soft Serve’s store reflects no theme per se.
Goodstein Decl. Soft Serve’s prices are competitive against local Dairy Queen or Baskin-Robbins stores
and it sells, among other things, day-old baked goods at a discounted price. Goodstein Decl. Soft Seﬁe
does little marketing or advertising. Orban Decl.

Sprinkles, in contrast, distinguishes itself by ;elling gourmet desserts and an upseale, luxurious
experience, Goodstein Decl.; Nelson Decl. Sprinkles’ cupcakes cost $3.50 each, and $39 for a dozen
(prices considerably more expensive than those of Soft Serve). J4.'® Each of the Sprinkles stores
features the distinctive Sprinkles store design, which is contemporary and stylish and which was
created specifically.for Sprinkles by an award-winning designer. fd. Sprinkles’ popularity among
Hollywood celebrities has created cachet for its brand. Jd. According to marketing expert Ronald

Goodstein, Sprinkles’ “retail atmospherics” are exceptional: “Sprinkles [] is a brand that takes full

1# Sprinkles is committed to selling only the freshest and highest-quality cupcakes and thus its policy
is not to sell day-old product. Nelson Decl.
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advantage of the positive influence of retail atmospherics. The shop itself is part of the delight in tﬁe
brand.” Goodstein Decl. _
Furthermore, both parties command loyal clienteles. Orban Decl.; Nelson Decl.; Slafsky Decl.,
BEx. 18. Sprinkles’ customers, in particular, are food enthusiasts who are especially concerned with
quality and brand loyalty. Nelson Decl. Professor Goodstein concludes that the presence of such

committed customers further mitigates any potential for confusion:

Loyalty is important because it represents the proportion of the brand’s sales that are due

to “regulars,” those customers that are most apt to purchase this brand repeatedly. Loyal

customers know the brand well, have an affinity and knowledge about the brand that

others would not have, and are less susceptible to competitors® tactics because of this

intimacy with the brand. A brand that has a strongly loyal following would be more

easily able to tell an imitator from the actual brand than would a novice in the product

category. My review of websites, commentaries, and stores leads me to conclude that

Soft Serve has a strongly loyal local customer base, and Sprinkles [] has a strongly loyal

national customer base. Due to the presence of significant loyalty for both of these

brands, the chances that customers would be confused as to which brand was which is

significantly diminished. _
Goodstein Decl. See also, Bachellerie v. Z. Cavaricci Inc., 20 U.S.P.Q.2d 1282 (brand-focused buyers
exercise a greater degree of care with their purchases); Turtle Wax Inc. v. First Brands Corp., 781 F.
Supp. 1314, 1326 (car buffs more likely fo be discerning regarding puirchase of special car wax);
Luigino's Inc. v. Stouffer Corp., 170 F.3d 827, 831 (Sth Cir. 1999) (“diet-conscious purchasers of these
prepared entrees are a special class of purchasers” who are highly discriminating) (citation omitted).

D. The Absence of Market Interface Between the Parties

Another du Pont factor is the market interface between the challenger and the trademark
registrant, Sprinkles. du Pont, 476 ¥.2d at 1361, There is none here. The parties do not do business with
one another. Indeed, Soft Serve’s location is suburban and af a substantial distance in miles and driving
time from Sprinkles® Georgetown store. This, too, weighs against any potential for future confusion.

E. The Absence of Actionable Confusion

The absence of actionable confusion is yet another factor in Sprinkles’ favor. du Pont at 1361.
Sprinkles has been selling SPRINKILES-branded cupcake mixes at Williams-Sonoma stores in the
Washington, D.C. area since 2006. Sprinkles has been shipping cupcakes, in response to phone orders, to

customers in the Washington, D.C, area since 2008, Sprinkles® store in the Georgetown neighborhood of
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Washington, D.C. has now been open over a year, since March 2011. Nelson Decl. Strikingly, no one
haé ever suggested to anyone at Sprinkles (in particular, to anyone at the Georgetowﬁ store) any
confusion about the source of Sprinkles’ products or services or about any possible connection to Soft
Serve. Nelson Decl.; Marsden Decl. Nor is Williams-Sonoma aware of any such confusion at its nearby
stores. Wallace Decl.; Lojpersberger Decl. A

Soft Serve nonetheless is relying on evideﬁce of pu?ported confusion. The Board should
disregard this evidence altogether, because (i) Soft Serve has unclean hands, having encouraged
marketplace confusion, (ii) much of this evidence is impermissible hearsay, (iii) much of this evidence
congists of non-actionable, misdirected phone calls, (iv) much of this evidence consists of non-;actionable
inquiries, in which no consumers are confused about the source of products or services, and (v) in any
event, Soft Serve has conceded that it has suffered no resulting economic harm,

First, Soft Serve has unclean hands insofar as, following Sprinkles’ announcement of plans to
open a D.C., store (Nelson Decl.), Soft Serve commenced heavy promotion of cupcakes under the
SPRINKLES mark while mimicking Sprinkles’ distinctive marketing techniques. Soft Serve specifically

I -l . . ot thn

added the word “CUPCAKES” to the SPRINKLES sign outside its store in or about 2009, Slafsky Decl.,

Exs. 3 and 35. In February 2011, one month before Sprinkles was to open its D.C. store, Soft Serve
began featuring “cupcakes” in new promotions via the social media sites Facebook and Twitter, where
Sprinkles was already a pioneering marketer. Slafsky Decl., Exs. 36 and 37; Nelson Decl., Ex. D and E.
See, e‘;g., “A great day for a free espresso or kids ice-cream with your Sprinkles cupcake purchase.” Soft
Serve even copied Sprinkles’ “whisper” campaign, in which Sprinkles distributes free cupcakes to social
meciia “fans” who visit its stores and say designated passwords. Compare, Slafsky Decl., Exs. 36 and 37,
and Nelson Decl., Exs. D and E. As a result, to the extent there has been any confusion, Soft Serve’s own
behavior is at least partly responsible. |

'Second, the Board should disregard, or heavily discount, Soft Serve’s evidence of confusion on
the ground that it is impermissible hearsay. Soft Serve’s declarations merely present secondhand

information concerning the alleged state of mind of other people who are not witnesses. Neither
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Sprinkles nor the Board have the ability to probe the other ﬁeOple regarding their state of mind or the
source of their confusion, if any. See, Duluth News-Tribune v. Measbi Publ’g Co., 84 F.3d 1093, 1098
(8th Cir. 1998) (upholding denial of summary judgment in part because confusion evidence consisting of
employee testimony regarding misdirected calls was “hearsay of a particularly unreliable nature™); see
also, Edom Labs. Inc.. v. Lichter, No. 91193427 (T.T.A.B. March 30, 2012) (non-precedential) (hearsay
evidenc;: is “of a minimal probative value in the absence of evidence from the third parties themselves™);
Citizens of Financial Group, 2002 WL 32808575 *1 (denying summary judgment for trademark plaintiff
because of limited evidentiary value of phone log of 1,350 misdirected calls); RJ. Ants, Inc. v. Marinelli
Enterp, 771 F. Supp. 2d. 475, 496-97 (E.D. PA. 2011) (call log has limited value because there is no
ability to question callers concerning their state of mind); Primepoint, LLC v. PrimePay, Inc. 545 F.
Supp. 2d 426, 441-44 (D. Mass. 2008) (testimony and phone log heavily discounted because evidence is
self-serving and does not eétablish confusion).

Third, the existence of a number of misdirected phone calls following the opening of Sprinklés’
Washington, D.C., store in March 2011 is hardly evidence of actionable confusion. Such calls are de
minimis, in context, and they are very likely the product of telephone operator error or similar mistakes,
not trademark confusion, The Soft Serve declarations, for example, only identify evidence of 13 callsina
four-month period. During a typical four-month period, Sprinkles’ Washington, D.C. store receives
approximately 1,800 calls. Marsden Decl. That means the percentage of misdirected cail’s; shoxﬂy_ after
the Sprinkles store opened was well-below 1%. Such evidence does not come close to establishing that
consumers have been confused about the source of the parties’ respective goods or services 01; about any
connection between the parties. See, Lang v. Ret. Living Publ’g Co., Inc., 949 F.2d 576, 582-83 (2d Cir.
1991) (400 misdirected phone calls to plaintiff are not confusion evidence where plaintiff failed to show
they stemmed from confusion between the marks); Checkpoint Sys, Inc. v. Check Point Software Techs.,
269 F.3d 27d, 298 (3rd Cir. 2001), overruleﬁ on other grounds by Fancaster, Inc. v. Comcast Corp., 2011
WL 6426292 (D.W.S. Dec. 22, 2011) (“it is uncertain whether the consumers were confused by the
parties’ similar names or whether directory assistance erred™); Riverbank, Inc. v. River Bank, 625 F. Supp.

2d 65, 74 (D. Mass. 2009) (denying summary judgment despite misdirected phone calls because no
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additional evidence was produced to show “that the alleged confusion resulted in a mistaken purchase by
any consumers™); Becoming, Inc. v. Avon Prods., Inc., No. 01 CIV 5863 (JSM), 2001 WL 930794 *38
(misdirected calls that are not directly related to purchasing decisions are not evidence of actionable
confusion); Savings Bank Life Ins, Co. of Mass. v. SBLI Mut.Life Ins. Co., No, CIV. A. 00-3255, 2000
WL 1758818 *17-18 (E.D. Pa. 2000) (misdirected calis are not evidence of confusion when they aré not
shown to have impacted any purchaser decision).!” '

Fourth, the Soft Serve declarations in a number of instances refer to customers calling dnd
inquiring whether there is 2 éonnection between Soft Serve’s store and the Washington, D.C. store of
Sprinkles. These calls, if anything, are evidence against a likelihood of confusion. The inquiries suggest
that the inquirers already suspect a distinction between the two parties. Elec. Water Conditioners, Inc. v.
Turbomag Corp., 221 U.S.P.Q. 162, 164 (T.T.A.B. 1984) (questions regarding relationship betweén
trademark challenger and alleged infringer not actual confusion). |

Fifth, and perhaps most importantly, to the extent there has been any confusion, it is undisputed that

this has not caused any economic harm to Soft Serve. Slafsky Decl., Ex, 38.%°

1° Notably, the declarations on which Soft Serve is relying appear also to “double-count” misdirected
calls; multiple declarations seem to describe the same incidents.

2 Soft Serve cites Miguel Torres S.4. v. Casa Vinicola Gerardo Cesari SRL., 49 U.8.P.Q.2d 2018
(T.T.A.B. 1998) for the proposition that it is entitled to summary judgment even absent evidence of any
confusion. This is, in fact, a post-trial (not summary judgment) decision that, in any event, has been
vacated by the Federal Circuit. Casa Vinicola Gerardo Cesari S.R.L. v. Miguel Torres S.A., 230 F.3d -
1372 (Fed. Cir. 1999),
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CONCLUSION
For the foregoing reasons, the Board should deny Soft Serve’s Summary Judgment Motlon in its
entirety, consolidate this proceeding with the parties’ other consolidated proceeding (parent no.
92054376) and reschedule the parties’ rer_naining pre-trial and trial deadlines.
Dated: June 11, 2012 Respectfully Submitted,

WILSON SONSINI GOODRICH & ROSATI
Professional Corporation

By: ZBLLLAAQ”“

Mme@ ¥
ollis Beth Hire

650 Page Mill Road

Palo Alto, CA 94304-1050

MAYER BROWN LLP
Richard Ben-Veniste, Esq.
Richard Assmus, Esq.

1999 K. Street, N.W.
Washington, D.C. 20006-1101
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SPRINKLES CUPCAKES, INC.
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CERTIFICATE OF SERVICE BY HAND DELIVERY

1, Elvira Minjarez, declare:

I am employed in Santa Clara County. Iam over the age of 18 years and not a party to the within
action. My business address is Wilson Sonsini Goodrich & Rosati, 650 Page Mill Road, Palo Alto,
California 94304-1050. Iam readily familiar with Wilson Sonsini Goodrich & Rosati's practice for-
collection and processing of correspondence for same-day delivery by messenger. In the ordinary course
of business, correspondence would be consigned to a messenger service on this date.

On this date, I caused to be personally served

[y
.

SPRINKLES CUPCAKES’ OPPOSITION TO SOFT SERVE’S SUMMARY
JUDGMENT MOTION [REDACTED VERSION]
DECLARATION OF JOHN L. SLAFSKY
DECLARATION OF CHARLES E. NELSON II
DECLARATION OF DONNA MARKS
DECLARATION OF RONALD G. GOODSTEIN, PH.D.
DECLARATION OF JOHN LOJPERSBERGER
DECLARATION OF TERRA MARSDEN
DECLARATION OF MATTHEW WALLACE
DECLARATION OF THOMAS WALSH

0. DECLARATION OF ANDREA WILLIAMS

HO@ AR

on the person(s) listed below by placing the document(s) described above in an envelope addressed as
indicated below, which I sealed. I consigned the envelope(s) to a messenger for hand delivery by placing

it/them for collection and processing on this day, following ordinary business practices at Wilson Sonsini

Goodrich & Rosati.

Thomas J. Vande Sande
Hall & Vande Sande, LLC
10220 River Road, Suite 200
Potomac, Maryland 20854

I declare under penalty of perjury under the laws of the State of California that the foregoing is

irue and correct. Executed at Palo Alto, California on June 1 1,2012
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

‘ )y ,
SOFT SERVE, INC. d/b/a SPRINKLES, }  Opposition No. 91194188 (parent)
)} Opposition No. 91195669 -
Opposer/Petitioner, }  Opposition No. 91195985
}  Opposition No. 91195986
v. )  Opposition No, 91196035
) Opposition No. 91196061
SPRINKLES CUPCAKES, INC,, ) Opposition No. 91196087
)  Cancellation No, 92053109
Applicant/Respondent. )
)
)

DECLARATION OF CHARLES E. NE1L.SON I1

1, Charles E. Nelson II, declare: . .

1. I am the President and co-founder of Sprinkles Cupcakes, Inc. (“Sprinkles™), the
Applicant/Respondent in these consolidated proceedings. '
- History of Sprinkles Cupcakes

2. My wife, Candace Nelson, and I founded Sprinkles in 2004, and we still own and
operate the business today. In 2004 Sprinkles began selling bakery goods and on April 13, 2005
Sprinkles opened its first retail bakery in Beverly Hills, California. Sprinkles was the first
cupcake-only bakery in the U.S. Sprinkles; has for 8 years dedicated itself to using the best
ingredients in a highly stylish and sophisticated presentation, to create a modern take on a classic
treat,

3. Sprinkles and its cupcakes have been featured on numerous national television
shows including The Oprah Winfrey Show, The Martha Stewart Show, The Today Show,
Good Morning America, Nightline, Access Hollywood, The Tonight Show, Live! with Regis-
and Kelly, and Entertainment Tonight, Sprinkles has also been featured in major

publications such as The New York Times, The Los Angeles Times, Time, People, InStyle,
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Bon Appetit, Godrmet, and Travel & Leisure. In addition, Sprinkles has received
considerable coverage in the Washington, D.C. press, including The Washington Post, The
Washington Times, Washingtonian, Politico and Roll Call. True and correct copies of a
sampling of such articles are attached to this Declaration as Exhibit A. Sprinkles has also been
featured in local television news programs (ABC, CBS, NBC and Fox) in the District of
Columbia.

4, Sprinkles’ success and nationwide fame have afforded the company the
oﬁportunity to expand across the Unite& States. In addition to its Beverly Hills store,
Sprinkles now operates stores in Newport Beach (California, opened August 2006), Palo
Alto (California, Septelﬁber 2008), Daﬁas (Texas, March 2007), Scottsdale (Arizona, May

. 2008), Houston (Texas, June 2010), Chicaéo (Illinois, July 2010), La Jolla (California,
January 2011), Washington D.C. (March 2011), and New York (May 2011).

5. Each of the Sprinkles stores features the distinctive Sprinkles store design,
which was created specifically for Sprinkles by an award-winning designer. The store design
includes a copyrighted menu board design, angled light wood display shelving with built-in
individual cupcake holes, and a tall (over 8 foot) glass panel in front of the cupcake display.
Sprinkles’ bakeries have won American Institute of Architects (AIA) Awards for design in
Bevérly Hills in 2006 and Chicago in 2011. The store is designed to present a luxurious,
upsce;l'e experience to visitors. |

6. Sprinkles attracts.an upscale consumer base, looking for a top-of-the-line dessert
and a luxurious experienc;,e. Sprinkles’ populérity among Hollywood celebrities has greatly
increased the brand recognition and cachet of Sprinkles® cupcakes in a short time.

7. Sprinkles’ customers are particularly passionate, extremely loyal, and highly
discriminating. Many of our customers travel from around the wérld specifically to visit our
stores. They routinely purchase cupcakes “packed for travel” so that they can share them with

out-of-state friends and family. Our stores routinely have long lines of customers outside, and
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the liﬁes sometimes are two hours long. Our stores even have customers when the stores are
closed, now that we sell cupcakes via a 24-hour Cupcake ATM machine.

8. Sprinkles’ cupcakes cost $3.50 each, and $39 for a dozen. The majority of
Sprinkles’ cupcakes have Sprinkles’ distinctive “modern dot” trademark as .a cupcake topper,
and are therefore easily recognizable as Sprinkleé’ cupcakes, Sprinkles only sélls fresh, out-of-
the-oven cupcakes, and never sells day-old cupcakes.

9. Sprinkles’ stores are ﬁot the only places where préspective customers can order
and purchase Sprinkles’ products. Sprinkles’ cupcake mixes are also available in approximately
250 Williams-Sonoma stores throughout North America. Williams-Sonoma started selling
Sprinkles-branded products in their stores and via their website, including more than a dozen
stores in the District of Columbia and surrounding areas, as early as December 2006. Sprinkles’

cupcake mixes cost $14.95 in the Williams-Sonoma store and online.

10. -Sprinkles also maintains a website at <www.sprinkles.com™ (the “Spriqkles
Website”), where customers can view Sprinkles’ menu and place orders for Sprinkles’ |
cupcakes and other products. The Sprinkles Website receives on average over 17,000 visits
each day and 500,000 visits per month from Internet users, including, upon infonﬁation and
belief, many visitors from the District of Columbia and surrounding communities.

11.  In addition to Sprinkles’ exposure in national television and print inedia,
Sprinkles has received considerable attention as the result of a highly coordinated and
innovative social media promational campaign. For example, Sprinkles promofes itself viaa
dedicated page on the online social network Facebook, ﬁrhere Sprinkles has attracted _
approximately 350,000 “fans™ across the United States and around the World, including, upon
information and belief, many fans from the District of Columbia and surfounding
communities. Sprinkles regularly solicits visitors fo its stores by asking its Facebook fans to
come in to a store and to “whisper” a special code-word entitling the fans to a free cupcake or
other discount. Sprinkles also maintains a Twitter account, and has over 85,000 Twitter

followers, including, on information and belief, many followers from the District of Columbia
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and surrounding communities. Sprinkles’ innovative social media initiative has been noted in
publications such as the Los Angeles Times and was recently featured by Facebook in connection
with the company’s “roadshow” for its initial public offering (“IPO”). Attached hereto as
Exhibits D and E are relevant excerpts of Sprinkles’ Facebook and Twitter pages.

12.  Sprinkles has also received substantial attention due to the popular Food
Network television program “Cupcake Wars,” televised nationally since December 2009. My
wife, Sprinkles’ co-founder and head pastry chef Candace Nelson, is a featured judge on the
progrém. “Cupcake Wars” is watched by approximately 60 million viewers and is the fourth-
rated program on the Food Network (in the U.8.).

13.  Sprinkles’ first direct sales of cupcakes to Maryland and Virginia customers were
in response to phone orders in 2008.

_ Sprinkles’ Trademarks

. 14, My wife and I selected the SPRINKLES name for our business in 2004. At that
time we had never heard of the Opposer/Petitioner Soft Serve or of any business in Maryland
trading as SPRINKLES. .

15.  Since seliing its first cupcake in 2004, Sprinkles has continuously used and
extensively marketed its trademarks, which include SPRINKLES CUPCAKES, SPRINKLES
CUPCAKES and Design, and SPRINKLES. As aresult of Sprinkles’ success and publicity, the
Sprinkles trademarks have acquired significant recognition among consumers, and the general
public has come to associate SPRINKLES and SPRINKLES CUPCAKES v;rith Sprinkles’
premium-quality desserts. ' |

16.  Sprinkles has been using the trademark SPRINKLES CUPCAKES in connection
with bakery goods since at least as eatly as February 1, 2004 and with retail shops featuring
baked goods since as early as April 13, 2005.

17.  On June 12, 2007, Sprinkles obtained a federal registration for its SPRINKLES
CUPCAKES trademark, U.S. Trademark Registration No. 3,250,609, covering “bakery goods™
and “retail shops featuring baked goods.”
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18.  Sprinkles ha_s been using the trademark SPRINKLES CUPCAKES and Design in
connection with bakery goods since at least as early as October 19, 2004 and with retail shops
featuring baked goods since as early as April 13, 2005,

19.  OnJuly 31, 2007, Sprinkles obtained a federal registfat_ion for its. SPRINKLES
CUPCAKES and Design trademark, U.S. Trademark Registration No. 3,271,643, covering
“bakery goods” and “retail shops featuring baked goods.”

20.  Sprinkles has been using the trademark SPRINKLES in connection with bakery
goods since at least as early as February 1,' 2004 and with retail shops featuring baked goods
since as early as April 13, 2(505. -

21.  On October 9, 2007, Sprinkles obtained a federal registration for its SPRINKLES
trademark, U.S. Trademark Registration No. 3,306,772, covering “bakery goods™ and “retail
shops featuring baked godds.” | ‘

22.  On June 29, 2009, Sprinkles filed an intent—-to-use trademark application with the
U.S. Patent and Trademark Office for the mark SPRINKLES for “ice cream; froze.n yogurt;’
candy; sweets; cupcake mixes; ice cream sundaes, sherbets, ices, sorbets, [and] milk shakes.”
The application has been allocated Serial No. 77770541, ,

23. On June 29, 2009, é_prinkles filed an intent-to-use trademark application with the
U.8. Patent and Trademark Office for the mark SPRINKLESMOBILE for “retail store services
featuring baked goods; mobile retail store services for the sale of baked goods from a custom
veh-icle.” The application has been allocated Serial No. 77770532.

24.  Sprinkles has been using the trademark SPRINKLES CUPCAKES in connection
with pet treats since at least as early as April 13, 2005.

25.  On September 21, 2010, Si)ﬁnkles obtained a federal registration fo; its
SPRINKIES CUPCAKES trademark, U.S. Trademark Registration No. 3;849,3 82, covering
“pet treats.”

26.  Sprinkles has been using thé trademark SPRINKLES CUPCAKES in connection

with serving trays and serving towers since at least as early as April 13, 2005.
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27.  On September 21, 2010, Sprinkles obtained a federal registration for its
SPRINKLES CUPCAKES trademark, U.S. Trademark Registration No. 3,849,383, covering
"‘serving trays; serving trays with recessed holes to hold cupcakes; serving towers, nameiy,
towers comprised of stacked serving trays.”

28, On Aﬁgust 12, 2009, Sprinkles filed an intent-to-use trademark application with
the U.S. Patent and Trademark Office for the mark ISPRINKLES for “computer software for |
locating retail stores feaﬁning bakei'y goods, desserts, anid merchandise, for sending gift
certificates for bakery goods, desserts, and merchandise, for sending virtual bakery goods,
desserts, and merchandise, for games featuring bakery goods and desserts, for ordering bakery
goods, desserts, and merchandise, and for providing information about bakery goods, desserts,
and merchandise; computer software for mobile devices for locating retail stores featuring |
bakery goods, desserts, and merchandise, for sending gift certificates for bakery goods,
desserts, and merchandise, for sending virtual bakery'goods, desserts, and merchandise, for
games featuring bakery goods and desserts, for ordering bakery goods, desserts, and
merchandise, and for providing information about bakery goods, desserts, and merchandise.”
The application has been allocated Serial No. 77802907.

29.  On October 27, 2009, Sprinkles filed an intent-to-use trademark application with
the U.S. Patent and Trademark Office for the mark SPRINKLES CUPCAKES for “clothing,
namely, shitts, tank tops, baby bodysuits, hats.” The application has been allocated Serial No.
77858599,

30.  OnNovember 5, 2009, Sprinkles filed an intent-to-use trademark application with
the U.S. Patent and Trademark Office for the mark SAY IT WITH SPRINKLES for “retail shops
featuring baked goods.” The application has been allocated Serial No. 77866405.

31. On November 9, -2009, Sprinkles filed an intentQto-use trademark application
with the U.S. Patent and Trademark Ofﬁce for the mark I LOVE SPRINKLES for “bakery
goods” and “retail shops featuring baked goods.” The application has been allocated Serial
No. 77868765. |
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32. OnNovember 11, 2009, Sprinkles filed an intent-to-use trademark application
with the U.S. Patent and Trademark Office for the mark I LOVE SPRINKLES and Design for
“clothing, namely, shirts, tank tops, baby bodysuits, hats,” The application has been allocated
Serial No. 77870009.

33.  OnNovember 13, 2009, Sprinkles filed an intent-to-use trademark application
with the U.S. Patent and Trademgrk Office for the mark SAY IT WITH SPRINKLES for
“bakery goods.” The application has Eeen allocated Sen;al No. 77872012.

34, OnDecember 15, 2010, Sprinkles filed an intent-to-use trademark application
with the U.S. Patent and Trademark Office for the mark SPRINKLES for “aromatic body
care products, namely, body lotion, showé1: gel, cuticle cream, shampoo, conditioner, non-
medicated lip balm, soap, body polish, body and foot scrub and non-medicated foot cfeam;
skin lotion; sun care lotion; sun tan lotion; skin cleansing lotion; after-shave lotion; bath
soaps in liquid, solid or gel form; cosmetic soaps; hand soaps; nail polish; cosmetics.” The
application has been allocated Serial No. 85198795, (The Sprinkles’ trademark registrations
cited in the paragraphs above are referred to collectively as the “Registrations” and the
Sprinkles’ trademark applications cited in the paragraphs above are referred to co]lecﬁvely as
the “Applications™}. - |

35.  Since 2004 Sprinkles has invested millions of dollars in developing its
SPRINKLES-related brands.

36.  Sprinkles has diligently enforced its trademark rights in order to avoid
marketjﬁlace confusion. Over the past five years or so Sprinkles has had its outside counsel send
~out approximately 30 cease-and-desist letters w1th respect to infringing SPRINKLES-related
marks, and Sprinkles has also litigated such issues, when necessary, in federal court. The vast
majority of these efforts have been successful.

Sprinkles of Palm Beach
37. Itismy undefstanding that Sprinkles in Palm Beach, Florida has operated a

“Sprinkles” business since at least as early as 1985. It is also my understanding that
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Sprinkles (Palm Beach) has offered bakery goods commonly sold in ice cream and sandwich
shops since long before the current owner, Therapy Too, assumed ownership of the store in
October 2002. _

38.  Sprinkles (Palm Beach) is a popular t.ourist destinafion in a busy Palm Beach
shopping district. Sprinkles (Palm Beach) has received national press in publications
including People magazine, which voted Sprinkles® Triple Chocolate Supreme flavor the best
jce cream in the country in 2003. Sprinkles (Palm Beach) was also featured in The New York
Times and The Washington Post as early as 1991. True and correct copies of the newspapers
articles are attached as Exhibit B.

39.  Therapy Too ﬁleci two U.S. trademark applications: for SPRINKLES OF
PALM BEACH and SPRINKLES PALM BEACH and Design. The first application, for the
word mark SPRINKLES OF PALM BEACH was filed on November 13, 2002. SPRINKLES
PALM BEACH and Design was filed on July 16, 2003. These applications matured into U.S,
Trademark Registration Nos. 2,938,800 (SPRINKLES OF PALM BEACH) and 3,004,757
(SPRINKLES PALM BEACH and Design) for “ice cream” and “retail store services featuring
ice cream” (the “Sprinkles Palm Beach Registrations™). The registrations include disclaimers
of, respectively, OF PALM BEACH and PALM BEACH. The registrations are now
incontestable, and trademark priority for these registrations dates back to at least as early as
October 2002, True and correct copies c_>f the Sprinkles Palm Beach Registraﬁons are
attached as Exhibit C. ‘

| 46. Therapy Too assigned all rights to these SPRINKLES-related {rademarks to
Sprinkles on July 21, 2009. 'Sprinkles in turn licensed the marks back to Therapy Too. Since
that time we have periodicallir reviewed the quality of products and services offered under the
licensed marks.

Sprinkles’ DC Store

41.  Sprinkles planned to open a store in Washington, D.C, since at least as early
as 2006, and listed Washington, D.C. as one of the cities in the “Opening Soon™ section of
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the Sprinkles website from that time until 2011. On Mérch 3, 2011, Sprinkles followed .
through with its longstanding plans and opened a store on M Street in the Georgetown
neighborhood.

42, Iam not aware of any customer confusion arising from Sprinkles’ use of
SPRINKLES-related trademarks at its Sprinkles D.C. store. To the best of my knowledge, none
of Sprinkles® employees at the D.C. store are aware of any instances of confusion arising from
Sprinkles’ use of its SPRINKLES marks. In partiqular, no one has ever communicated to
Sprinkles any confusion about the source of our cupcakes or services, or about any connection
between Sprinkies and Soft Serve. |

43.  1am not aware of any customer confusion arising from Sprinkles’ use of
SPRINKLES-related trademarks in connection with its promotion and sales of products at
Williams-Sonoma stores in the greater Washington, D.C. area or elsewhere, As set forth above,
Williams-Sonoma has been selling these products locally and nationally since 2006.

1 declare under penalty of perjury that the foregoing is true and correct. Executed at

Beverly Hills, California, on June '1' , 2012, Q(k
By: QL

CHARLES E.NELSON II
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CUPCAKE NATION

By JOEL STEIN

THERE'S NOTBING INHERENTLY WRONG WITH THE CUPCAKE.
Just like there's nothing inherently wrong in the Koran, Butour
society’s twisting of the cupeake’s role hasbecome asickness.
They've paved the local bakery and put upa $3 cuprakesstore.
Notonly has the cupcake specialty boutique spread like a con-
. tagionto nearly every majorcity in the country, butnearlya
dozen cupeake-recips hooks have come outin the past two
years, which is particulatly amazing when you consider that,
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same price ascupeakes,” she
saysof what artisanal bak-
eries have discovered isthe
most profitable dessert not
madeby Hostess. But Myers
alsoloves being transported
toher childhood viathe
American madeleine. She
notonly buys cupeakes but
also bakesthem on week-
ends forherlittle sister.
Candace Nelson, who
co-owns Sprinkles with her
husband, opened asecond
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not counting dye, thercare These arescary Los Angeles location last
only aboutseven ingredients . week and plans to go
inacupeake. times. ThatSwhen national. “Theseare scary
Patientzero was Mag- peoplecrave | | times. That'swhenpeople
nolia, a tiny, retro bakery in comfortfood crave comfort food,” saysthe
New York City's West Vil- former investment banker.
lage, which, in 1956, had “That’s why I went into the
some extra batter and made cupcake business. I'min
adozen cupcakes. Soon this little cupeake bub-
Magnoliahad toinstitutea bie where everyoneis
limit on cupeakes per cus- smiling ear to ear”
tomer, Then Sarah Jessica \ That’s what bugs
Parker, wholived nearby, ~._\______\: R ___,, meabout cupcakes:
putherlocal phenomenon e % they're fuke happi-
on Sex and the City, leading —— """--—-._._ ness, wroughtin
tour buses tostop there. At % :\ Wonkaunfood col- .
theadmittedly delicious . / \\ ors, Theyappeal to
Sprinklesin Los Angeles, \ the same unadventur-
which Oprah declared her // / \\\ ousinstinots that drive
favorite cupeake after get- ] adults to read Harry Potter
tingabox from Barbra and wateh Finding Nemo
Strefsand, thelineonweek- | lemisthatinthe withoutakid in the room,
endsismore than halfan yuppie-under-40set, there | They're smalland safe, and
hourlong. Which, yes, is arenoother desserts. Justa | sopeopleconvince them-
longer thanittakestobakea | constantweighingandcom- | selvesthattheycan't have
cupeake. - paring and blogging about that many calories. Theyare
Ttotally getit. Asakid, the nation’s cupeakerics,as | thedessertof'a civilization in
. myheartpumpedinantici- | iftheyweretheGoldbarg decline. The worst partis, I
pationof a classmate’sbirth- | Variations. wanta cupeake right now
dayandtheinevitablear- Tomy shoek, Michelle butbad. .
xival of that wide, low pink Myers—whotrainedat Le
box. I'd pickawayat the Cordon Bleu in Paris, runs
frosted top, then collectthe | the patisserie Boulein
remaining pure cakeinboth | Los Angelesand
hands, eating outof my makessomacofthe R /
palmslikeaerazedbirdona | bestcanelésand L %
sugar high. And whenno Parisian macaroons - g
onewaslooking, I'd shove inthe U.S.—ap- _T_:_:_ e __{
thepaperinmymouthand | provesofcupeake e ———
chew it like cupcake gum. mania. “Itcrossed / \
Even now Ilike an occa- our minds thatwe \
sional chai latte-flavored putalotofexpensive / \
Sprinkles cupeake, justasI | ingredientsand skilled / / \\
appreciateagreatburgeror | techniqueinto making / I \
macand cheese. Theprob- | canelés,and they'rethe
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e Sprinkles ﬁ%&wﬁm %g% chic,
minimalist Beverly Hills, Calif. store a
year ago, selling flavors like lemon

- coconut and chai latte for $3.25 a cup-
I cake. Here, vanilla isn't just vanilla, It'
E&%@%E maﬁgﬂ Vanilla.
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the great cupcake smackdown
Los Angeles and New York are ar each other’s throars—
or mavbe taste buds—aover who takes the cake. Cupcake, thar is.
The diminurive sweets have become high-end parry trears, cure
aifrs. and an edible style statement. J__
7 While there are many bakeries oy
ving for the crown ineach city.
pioneering Magnolia Bakery
in MManhattan and newcomer
Sprnkles Cupeakes in LA,
have emereed as the leaders
in the bicoastal barrtle.
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ke and the ctandiy veliow spregd on topof molst cake.
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Streisand's Swan Song - USA Today - Print - Press - Sprinkles Cupcakes : Page l'j of 1
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‘Streisand’s swan song

By Willam Keck, USA TORDAY
LOS ANGELES — Whila half of Hollywood was making its way back from TomKat's (tallan wadding, what seemed (ke
the other half was seated in the front two rows of the Staples Centar Monday night to cateh the final parformance of
~ Barbra Strelsand’s 2008 tour.
But was the sold-out concert truly har laat?
She confirmed that it was only "he last ime i'm ever .., going to wear this dress.” '
Getiing a chuckle from her audience, Strelzand shot back, "What did you think Iwas going to say? .

In fact, near the end of the show, Stfeleand confirmed she has been approached to sing In Chiha and & congidering
"maybe stk more” (shows) in Europa,

Among the famaus faces in the crowd: Laonardo DiCapric and his mother, Irmalin; Tom Hanks and Rita Wiison; Goldia
Hawn and Kurl Ruasell; Sidnay Poiller; Rab Lowe; David Hyde Piarce; Ben Stiiler and his wifa, Christine Tayler; Msg
Ryan; Rosla O'Dannell; Sydney Pollack; Clahann Carroll; Shirley MacLaine; Streisand’s ex-hugband, Eiliott Gould; and
Joff Bridgas, who escorted his elderly mother, Domthy, to her seat.

"Her eplirnlsm™ was MacLaine's favotite part of Strelsand’s concert. "But the best part was ]usi finding my seat.”

The only two celabrities Streisand sald hello to fram the stage were Bamy Manllow and her "dear friand, Q" — as in
music producer Quincy Jones.

But she did shine the spatiight on iwo famale Democratic polificos from California in the crowd: U.S. Sen, Barbara Boxar,
of Caflfornla and Incoming House Speaker Nancy Pelosl, who was seated in front of BIIl Maher,

"What a Hotse — and the Sanate, toc,” Stralsand quipped, mimicking the sama line Bllly Crystal delivered two wesks
ago al a tribute to Tony Bennett,

Strelsand sald that when she made 1978's A Star /s Bom, there were o women In the Senale; 16 will serve in the rIBW
term.

Enlarge 8y Danny Moloshok, AP

The singer happlly responded to many expressions of lova from the audience. Oniy once did sha have fo admonigh the
Streisand struts hes stulf onstage during her last laur overly excitad crowd, playfully scolding, "Don't talk amonpst yourselves."
&lop In Los Angeles, whera she sang io Leonasdn

DiCapria, Tom Hanks, Reb Lowe, Shiey Macl.uine ‘The usually guarded Streisand, 64, dropped a faw tidblis about her personal [ife.
&nt a host of olher celabs, .

She expressed her gratitude in being back in L.A., where sha could sleep in her bed and walk in her garden and “geta
sunburn in Novembor.” Temperatures raached the 808 on Monday.

Though no mention was made of her huahanci. James Brolin, she said son Jason Gould, 39, recently purchased @ homs, which, she sald, "I helped him paint."

She also sakl mothar and son ofien begin their momings by analyzing each clher's dreams.

During her thrée monthg on the road parforming, she sald, her own house was being remodeled, ) .

She had Intended lo spend her first day back In L.A. at the Pacific Design Center to sslect naw tiles but instead mads visits lo her favarite aataria‘s.

Among her stops: Mallbu Seafood, | Pastalo restaurant and Sprinkias Cupcakes.

*| never got to the Design Center, but | got a faste of L.A.,” she said, raving, “Fabulous. Fabulous."

She also cracked sevaral jokes about har age, a:ipressh:g grafltude for a teleprompter. She blamed "a senlor moment” for nearly pramaturaly jumping Into a song. And
later, she slipped on her reading glasses and complained of "a cramp In my calf while siiting at 2 plano to play tha first song she ever wrote. Her musical guests, "popera®,
quartet Il Divo, contributed thelr own jokes about har advanced years — mostly about snjoying her music since lhey were fitlls boys In thelr various countries,

Strefsand ended the evening with a version of Heppy Days Are Here Again, explaining that the nrlglnal was writien after ihe stock market crash of 1929, which launchad
the Graat Depression. But, she sald, "the people have spoken,” mferrln_g to the Damacratic victory in this month's alections, and “my depression is over.”
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So, Sweetie, I Quit to Bake Cupcakes

Second-ust bakara In the Los Angeles acea Includs Amy and Jsremy Sansan of the Vanila Bake Shop.
By AUBREY DAVIDOW .

Los Angeles

Entarga Tris ,,m. AS Holtywuod apprentices go, Amy Berman had it pretty’
good as a production assistant on "will & Grace,” 8he met
guest stars Yke Madonna and Jemmifer Lopez, hung owt in
the writers room and often had drinks with producers after
the Tuesday-night tapings. It was a plum Hollywood
primer, letting her explore whether writing, directing or
producing might be right for her.

After & year and a half of shuttling scripts, she figured it
out: what ghe realy wanted to do was bake. She left the
entertainment industry for pastry schodl, and in 2005
began delivering bite-size cupeakes to the sets of TV chows
N like "The Office.” Next week, har bakery, the Vauilla Bale
Monica AkmskiafTie New Yok Tiows.  STLO]D, 2 litt]e place-with cotton-candy-color walls, Is to
%O&m“::pfr;:.m :ni'ﬂ open in Santa Manica, Calif. "I'm still warking 15 hours 2
day," said Ms. Berman, now 29, "Bat it's my passion"

Inspired by the allure of the quaint, the glamorization of the food mduahyand the
success of places like Sprinkles Cupeakes in Beverly Hills, which brought the let’s-wait-in
-long-lines-for-a-cupeake trend to the West Coast, o rash of white-collar professionals in
Loa Angeles have traded corporate jobs for lives as flaur-coated entrepreneurs. In the
past year, about a dozen boutique bakesjes serving expensive versions of atl-Ametican
dessarts like banana pudding and %3 red velvet cupeakes have popped up around the eity,
many run by second-uct bakers.

Xirk Rossberg, who owns the 23-year-old Torrance Bakery in the Bouth Bay aren.of Los
Angeles County, seid he's swamped with intern applicants. "Until last year, I neverhed
peaple asking to work for free," said Mz, Rossberg, who is also president of the California
Retail Bakers Assoelation. He estimated that of the 30 interns he nsed this yeer, 9o
percent were leaving professional careers to pursue adream of opening a bakery.

http://sprinkles.com/press/_articles/nytimes/060307a.html
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i Blame it on 2 culture where the Biacknen'y-ubmed run around like overcaffeinated t
track stars, but there fs @ tremendous craving for comfort, perticularly in fast-paced cities
Iike Los Angeles, sald Grant MeCracken, the author of the book “Culture and
Consumption IT; Markets, Meaning and Brand Mimagerent.” For many people, he sald,

"beking represents that, it harks backto a simpler tima.” Comfort food, it seems, hus
become a comfort career.

Lesley Balla, the editor of the foodie Hlog Eater LA, said: "Do we really need another
hakery? Probahly not. But Angelenos have been starving for sugar and carbs for g long
that the bakeries seem like a breath of fresh air.” Besldes, she sald, "if it’s the hotnew
thing, everyone's going to really want it in L.A, because that's what we do."

And, perhaps, overdo. Jonathan Gold, the Pulitzer-winning food critic for LA Weally,
said hardly a week goes by withott a box of cookles or oupoakes Janding on his desk from
a new place be's never heard of. "And they're not just capeakes,” he said. "They're
cupeakes with publicists.”

SHE, Mr. Gold nndarstands why the city might inepire a craving for jobs with more
tangible fruits. "In a town where people say no to you all the time and you rarely have the
simple satisfaction of getting sometiing made, being able to make a sweet simple thing
thet makes people happy is really compelling.”

Ramemﬁe&mdmofweersmﬂ&eCaﬁﬁrﬂaSchaoldCuhmMm
Pasadena, has seen a noticeable rige in the number of older career-shifiets, as opposed to
eo-somethings boping to bresk in after high achool or college, Enrollment in the haking
program increased 31 percent last year, she said, and the school recently added its first
eveuinganﬂmekendpaﬁssmepmgmmmmmmmodamdemmdfmmwodung ’
professionals looking to switch acts,

Not all late-hlooming bakers cultivate the craft at pastry school. Many simply rely on
recipes and skills they picked up in grandma's kitchen, with their own ovens and hand )
mixers playing supporting roles.

Teke Charles and Candace Nelson, the team behind the Los Angeles-based enpeake chain
Sprinkles, who bid farewell to six-figare Investment hanking salaries in 2002 to start a
dessert-catering business out of their kitchen. ) -

It was & crazy time to be opening a bakery,"” Ms, Nelson said. "The ‘South Beach Diet
Cookbook’ was a best seller.” She vividly remembers wedding-shower guests refusing to
try her cupeakes for fear of exceeding their carb alictment.

E,wmm,, Nedionwide, it was a difficult time for sweets. According to
MarketRegearch.cam, after 2 four-year no-carh dumyp, the ] !
' baked goods business started bouneing back in 2005,

Now, even the sveltest of women can't seem to stop wiping
s butter cream from their lips.

‘When the first Sprinkles location cpened in Aprit 2005,
the couple sold 2,000 cupeakes the first week. Fana,
including Oprah Winftey and Katie Holmes, have been
Iining up ever since, and now the Nelsons have stores in
Dallas and Orange County, Calif., with plans to open six
more across the country next year. '

Candaca Ralson of Bprinkles. Despite their business success, their new life isn't

necessarily easier. "I found the one job where the hours
are worse than investment ‘banklng. Mz, Nelzon said, "We're on call essentially 24-7.7
She is due to have the couple's first baby next month and plans to take only a twa-week
maternity laave,

http://sprinkles.com/press/_articles/nytimes/060307a.html 'Qf 14/2011
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Not that they, or sthers who have made the tradeoff, regret it.

Genevieve Ostrandar, who opened Delilah's Bakexy in the Echo Park neighborhood of Los
Angeles fonr months age, said her former job a8 a beanty publeist was “soul sncldng,”
Now, she specializes in maldng Southern-inspired desserts. "I'm the pootest ghl in all of
L.A. I don't eat out, 1 don't shop, I even had to eancel my cable,” sald Ms. Ostrander, 24.
"ButIlove it." .

Lisa Ritter and Mary Odson, the partners behind the new bakery Big Suger in the Studio
City neighborhood (whose doughmut muffins have a big fan in Mare Chetry, the creator of
"Desperate Housewives™, were stay-at-home mothers with corporate pasts looking for a
flexible way back into the work force, Now, the children have a place to come after school.
“The quality of life is fantastle,” Ma; Ritter said, "Wo get to se our kids so mueh more.”

OF course, turning a baking hobby into e business isn't just a Los Angeles trend. Warren
Brown, the lawyer who apened CakeLove in Washington in 2002, is now the host of the
Food Network show "Sugar Rush." Then there's Jenntfer Appel, the climical peychologist
who, with Allysa Torey, opened Magnolia Bakery in New York in 1596, which many credit
with starting the cupceke obsession.

Sucress deesn't always come easy, The faflure rate in the baking buslness is significant,
said Ahbye Williams, & consultant who i helping & former teacher open a ghiten-free
‘bakery in Culver City, "I think she's crazy, to tell you the truth,” Ms. Williams sald. “She
doesnt have any experience and a brick-and-moctar bakery ia 2. ton of work."”

Which is why Clare Crespo, a former music producer, skipped the storefront and with
two partners rolled out Traat Street, a roving bakery stand, last September. Tnspired by
Lucy's paychiatry kiosk in the Peanuts, the pink pollc-dot stend pops up in the behemian
Silver Lake neighborhood on zandom Saturdays.

“The ideg 1z like a rave,” said Ms. Cregpo, who posts pink sfges to direct customers to the
seoret Jocation, "We set up when peogple are least expesting it. If somecne gave me a ton
of money, maybe I'd open. roy own place, but it's still so much pressure and work —
walding up eexly snd making the eame thing every day.

"“This is rmore like playing bakery.”

http://sprinkles.com/press/_articles/nytimes/060307a.html 9/14/2011



Halfway Around the World - Financial Times - Print - Press - Sprinkles Cupcakes Page 1 of 2

FT.com
|

Halfway around the world and back and increasingly

- confused
By Tyler Brule

The past week was @ bit faster than usual for your doud-bound comespondent. Flying
halfway around the world and back agaln in just over a week, here's what | found.

LHR-LAX-LHR-ZRH-LHR-NRT-SYD-BKK-LHR: those were the letters that jurmped off
tha page whan my Infrapid aseistant Gaby handed me my week's ttinerary last Monday.
Any ragular traveller would recognise that the second and third LHRs should have been
deleted and the ZRH Inserted just after the BKK. Evan the less- seasoned flier would
kriow that London-Los Angeles-London-Zurich- Loncdon-Tokya-Sydhey-Bangkok-
London i pushing it (no matter whaere you're sitling on the plane), but a board mesting
in Zurich demanded | retum to Europe before embarking on my Pacific Rim runarcund.

The first lag of my Joumnsy staried in seat 1A on the early BA 1o LA.

I knew | was in for an Irritating flight as soon as the canapes were placed In front of the
gentieman acrugs the aisle. My follow passenger eventually decided an the prawn and
roe concoction and popped it in his mouth. | normally wouldn't pay such close attentian,
but | was trying to peer out of his window fo get a fix an our jocalion and soon bacame
fransfixed when [ noticed that he was incapabis of eating with his mouth claged. Initially
1 dismissed tha bad table manners as post-take-off nerves or a mild case of "upgrade
excilement” but rapidly concludad that he was a “amacker® - the alrborne adult -
squivalent of the screaming one-year-okd.

Just as it's impossible to block out a walling infant two rowe behind you, it's equally
challenging to cancei out a grown man who smacks through a five-course teal when
-ha's within your Immediale alrspace. At first | tried staring af him with my best look of
bewildarment. On several occaalons | considered saying something and irt the end had

to resort fo headphones fo delete the sound of a pasly tongue disengaging from sticky
gums,

By the time | reached Los Angeles | was in desperate nead of a sugar hit, having baen
put off the aftatnoon acones and Jam by my nelghbour. | replentshed my supplios by
paying a vish to Sprinkles on Liille Sania Monica In Beverly Hills, Launched in April,
Sprinklas is a modemnist cupcake emporium creatad by former Martha Stewart editor
Page Marchese-Noman. Owned by Charles and Cantdacs Nelson, the chocolate-
brown, white and oak space trades in 20 varieties of cupcakes (cosonut's my favourite)
and Js already establishing ltself as a "must-give” brand. Where most cupcake
emmpotiums have gone for twae interlors, Marchese-Norman devised a strict, orderly
eoncept with the help of LA-based Austrian architect Andrea Lenardin Madden. Warking

with the best ingredients and a strong packaging concept, a national roll-out of Sprinkles
can't be far off. :

Back at LAX 24 hours later, and running very iate for my flight fo Heathrow, i only had
tima 10 grab & copy of the New Yorker and Martha Stewart Living from the newastand.
Since Martha'v releasa, it's clear she's been spending her ime under houss arrest
glving her editorlal staff a hard ime as the magazine has improved significantly. White
¢climbing fo our cruising alfitude, | decided that | have 1o bulld a screened-in summer
room something like the one Martha's feam have created in her July issue.

Gonnecting to Zurich the following afterioon | menaged 1o leave my Fay navy blazer an
my Swiss flight and was quite convinced I'd never see it again. By the time I'd finished
my board meeting the next morning, the jacket had been recovered and was walting for
me at tarminal ons. The lady at lost and found proudly told me that pretty much
everything gets retumed &t Zurich aliport. )

) http:/lspﬁnkles.com/pressl_arﬁcleslﬂ.cqmﬂ.hnnl ' 9/14/2011
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Two hours later | was back at Heathrow, whese [ picked up Gaby for the Aslan parfion of
my tour - and her first trip to Tokyo.

As avar, the city put on a good show. In Marunotichl | visited the flaggship store for
Darjesiing Days - the atest concept to come from the United Arrowe retall group. Aimed
squarely at the male FT reader who doesn't want fashion but doas want an alegant,

_ high-quality wardrobe, the concept [s aiready going national across Japan. In Ginza |
vialtad the atelier of Shigeru Takizawa, who's fast becoming Tokyo's most sought after
bespaoke tailor, In Shinjuku | matvelied at the new-ish Isetan men's store and decided
it's the new global benchmark for menawaar. Although ( didn't nead any new garments, |
still managed to walk out with a summer frilby from the old-school Tokioc Hat brand,
eyeglasses fram Four Nines and some crisp cotion Gunza briefs.

Remembearing that this was also 2 cullural/social study for Gaby, | took her overte the
main |setan bullding and gave her & four of the pinay and slipper section. Thare's been
a proliferation of labels chuming out housedresses, aprons, headkerchiefs and Jittis folt
bastles, so everyone residing In Ebleu and Acyama can pretend thay're either living off
the land in Norway (the Ogg brand has cornered this look) or raising chickens in the
Piemonte raglon of laly, '

Eecaping the 40°C heat of Tokyo, Sydney greeted us with sunny skies and a orisp 18°

C. Still playing tour guide to Miss Gaby, | taok her to visit the newast branch of my fiend

Bill Granger's collaction of restaurants, Blils Woollahra, on the tomer of Quesn Shelft

;n;{ Moncur. This latest branch has the added benefit of an entire courtyard filled with
es,

At the time of flling this copy, i's now somewhere between Wednesday and Thursday.
. and | beeve 'm on the Qantas QF1 to London. The reason fm unsure is that there's
barely an Australian crew member in sight,

The back of the airoraft seems ta be manned by Thal crew and First and Business by
English flight attencdants. The experienca dossn't fael very Qantas - more a set of o
disoonnected pecple working on a 747-400 that's the flag carvisr for a countly they heve
no relationship with. No doubt there are some short-term cosl-savings, but for me, who's
been around the world in a wesk, I'd like to know exactly whers | am and who I'm fly
with. Qantas's finance depariment might be seeing an upsids, but m only seeing brand
arosion. .

tyter brule@ft.com
I .

http://sprinkles.com/press/_articles/ft.com/FT.html ‘ 9/14/2011
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shﬁnkl Cupcakes cashes in on Houston's sugar
rush

Premium content from Houston Business Journai - by Alllson Wollam

Date: Monday, June 14, 2010, 12:00am CDT - Last Modifled: Thursday, June 10, 2010, 5:09m CDT
Tom Cruise used them to woo Katie Holmes. '

Hugh Hefier and his band of buxom beauties sampled them on "The Girls Next Door.”
Thay've even been on Oprah. And now they're coming o Houston.

After trying to find a sultabla Bayou Clty location for the past three years, Sprinkles Cupcakes, the spparent

cupcake of choice among several high-profile celabrities, Is preparing to open a shop this month In Hightand
Village, . '

Charles Relson, who owns Sprinkles Cupcakes along with his wife Candace, says the ownars wanted 1o come

to Houston yeers ago, and began talking to Highland Village in 2007 after the Californla-based company
opened Its first shop in Dallas.

"We'va had a couple of near misses at Highland Village,” he says. "They ended up puiting some other

tenants in spots where we thought we were going. The lease has been signed for a year and a hak, but wa
think t will be worth the walt.” :

'Sprlnkla Cupcakes will be located in a 2,000-squere-foot site In a building cumently under construction in the
h upscale shopping center at the corner of Drexel and Wastheimer.

The store Is slated to cpen June 21. Sprinkles is donating ks first day of ales — an estimated $25,000 — to
the Shane Battler Take Charge Foundation, Battiar, 2 Houston Rockets player, will be behind the counter
serving cupcakes that day from 11 a.m. to 1 pm. )

He says the most popular cupcakes, by far, are the red velvet cupcakes and the black and white cupcakes.
Sprinkles Cupcakes also sells cupcakes without frosting for customers who aren't fans of the sweet shiff and
frosting shats for customers who only want the frasting.

When the Nelsons opened the first Sprinkies Cupcakes location In 2005, it was the orily bakery In the U.S.
that just sold cupcakes. Now, cupcake cafes are popping up In every market that Sprinkles Cupcakes enters
— or [n tha case of Houston, saverat have already been established prior to its arrival.

Local spots like Crave, Sugarbaby's Cupcaka Boutlque, Celebrity Cupcakes and Frosted Betty wi all be
competing with Sprinkdes for business. .

"It's fun that there aré 50 many cholces now,” he says. “There's been sort of a renalssance for bakertes and
pecple are onca again appreciating homemade, made-from-scratrch desserts.” . :

Elizabeth Harrlson, owner of Crave cupcakes, which apened in Houston twa years ago, agrees thare Is plenty
of room in the markst for a new concept.

*Qur customars come from all over the place and Houston Is such a huge city,” she says.

Harrison has experienced such a positive reception to her first stora In Uptown Park that she's ﬁlanning to
open a second incabion In West University by the end of the summer.

The second store, at 5600 Kirby, will offer an expandad selection of breakfast cupcakas, six new cupcake
fiavors and a full coffee and espresso bar,

*Cupcakes are still avaflable at bakeries all over town, bt I think that when you focus on fust one thing you
are able to do K very well,” she says. “I think pecple appreciate the commitment.”

Based on current pricing, local high-end cupeake outlets are compating more on taste and service rather than
price. ’

http:/fwww bizjournals.com/houston/stories/2010/06/14/story2. himl : 10/27/2010
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Sprinkies charges $3.25 per cupcake or $3 each when purchased by the dozen, the same prices as when the
Nefsons faunched the concept five years ago. That is the same price as Crave cupcakes, and the same price
for Sugarbaby's “Sugar Chic Line” cupcakes., Sugarbaby's sefis its "Old Fashloned” Tine of cupeakes at a
slightly lower price, at $2.75 for a single and $31 for a dozen, .

Nelson and his wife were both investment bankers before starting Sprinkles Cupcakes. He recalls that, at that
time, starting a cupcake bakery was 2 high-risk vanture, )

“From our research, a cupcake bakery had the highest risk for falling and a low potential for return, but we
went ahead and did it anyway,” he says.

Nonetheless, ha says the bakery segment In generai has seen an uptick in business In recent years. For a
while, he says, many second and third-generation bakeries were not recelving enough Investment and were
" not using the highest-quality Ingredients, eventually causing the industry to suffer,

Much fike the dot-com bust, he belleves that the current cupcake craze could crast, but he says thera will

always be a placa for a business that offers a good product at a reasonable price polnt and great customer
service,

“It's really a retum to artisan Food,” he says, “We're offering a new, modern take on the cupcake.”
Crave's Harrison also doesn’t see the cupcake craze going away anytime soon,

"I eat a good number of cupeakes and I don see myself Bking cupeakes any less In a year from now, so I
don't see why people would lose interest,” she says,

Nelson recalls that an Immediate buzz began fiftaring through Hollywood soon after his wife Candace started
Sprinkles Cupcakes out of thelr home, and phone calls from celebrities scon followed. The oouple kneiv i was
time to find a retall site after Hollywood stars began requesting dozens and dozens of cupcakes.

Desplte that red-carpet connection, Nelson says Sprinkles Cupcakes target audlence spans all walks of [ife
because high-end cuptakes are affordable, partable and popular at famlly celebrations.

“Qur first store is just off Rodeo Drive. We always tell people that they may not be able to afford a celebrity’s
drass, but they can affortd a celebrity’s cupcake,” he says.

http:/fwww.bizjournals.com/houston/stories/2010/06/1 4/story2 html 10/27/2010.
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Sprinkies bakery to open in Corona del Mar
Sprirkles Cupcakes, a popular bakery In Baverly Hills, looks to open & second shop in

Corona dal Mar. Inka Grill
50X offt 515 for $30 Worth of Food at
Q Remmmend Share 2 Inka Grilir :
sEmall 7 Share U €

By NANCY LUNA | The Orsinge County Regiater

ADVERTISEMENT
BEVERLY HILLS - Sprinidea Cupcakes got the last-minuis order at2 pm. A producer with "The Opran

. mshuw' aaked If the Beverly Hills shop coukd deliver 300 designar ciipomiees to Chicago by Ta.m, - the EVERYTHING YOUR

The tealts woukd ba featurad on "Breakiast with me_h.' whera the inllusntisl Isk-show hos! bouts her favorits SMA"L BUSINESS NEEDS

Y ol carl say no to Oprah,” Speikien co-owner To GROW

IS HERE,

traats befure millione of viawera,

Candaca Nelson said of the apportnify.

5o, shet boarded a red-eye flight o the Windy
City, lugging suitcases and | brown shopping
bags carefully stuffed with her { favars: red
velvet, coconut, chocolte and vanilia . all topped
ma hattinch thick layer of butter-cream

Ing.

Aftor the Feb, 1 show, sales of Sprinkine JJEINERSES
1 which go for $3.25 & pap, grew sC
percent in 1,500 per day,

Now, Nelsan plans to open a second Sprinkies in
Coronz del Mar, When the store apens in July,
tho coasta! anciave wil bs among a handful of BLIDE SHOW:
trandy U, cifies sesving gourmel varskans of an Bprinkies hakery fo
BEYOND EMPTY CALDRIES: A cusiomor, s, ; oll-fashioned party trent. o oy baleey 10 apen
ociate” Lindse; or
:.Sprmu. “%?“pwmm unwm.y’ ) Bmmﬁywv:(llll. Retal consuliant Grag Stoffel said the ritzy 5 Photos »
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during = "Breakfast with Opral* asgwment. amumum perfect apot for shoppors t
H.LORREN AU JR., THE ORANGE COUNTY spluige & dozan cupcekos.
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food, Xwould raqplme a higher-income am?'l'uuld .
MOREFHQTOR2  Siolfal, of Stufinl & Assacialas In lvine, “And, in More from Busingss

Orangs County, you can't get imuch higher than
Corcna del Mar.” = Hi, Mamand Dad, I'm }omal ... agein

Local swsat tooths can hardly wait, :::m;f:nunuhsue v off for ks
Do tiot buy untll you read this 4 vy et vapvet wil changa your e, s 8 " opert: Enployoes can take tma off for
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‘This weak, the couple scouted & thixd location in
Mors information ) Scottsdale, Artz, Evmlnd!y. they want {0 expand Do not buy untll you read this 4
Sprinkies Cupcakes 13 slated t open this summer ia Chivayo, Les Vagas and their hometown of wask aludy on ths restéis of
at tho Gorone del Mer Plaze, 300 Avocado Ave. For  San Franclaca, where ihey once worked as using the E-Cigarstts 1o quit
more infommation, go to The Frostad imvestment bankers, R ﬂﬂ?:ﬂnﬂ Laara more q
e o - n "
Cupcakery 184 195 Clacomord Ava. In Lo Bemch,  poesyerriéfrom kanking to baking.” laughs -

Beiria e e -
al on pam. ARer the daya of the dot-com Nalsonﬁold
Free cupcakes will be sarved, For more infarmation, her huskand she wanted ta ansoll in pastry school
call Btucls Samarlan at (948} 922-D658, {o parfact a fstime love of baking. She emargad
. from the training with the idea of opuring a shop
dedicated {0 the chidhood desnart

"This is something people grow up with, We've )

Rand our shocking raport on o~

@b the break thraugh
devics for bettar Iving in 2041,
Leam mor

Caifomia: If you owe at least
$125k on yaur homa, new tick
allows you to pay much [esk.
Leam mory

just elavated it," Neison sald.

Al Spiinkies, Nalson offors 10 of her 20 fiavors azch day, Fan favoritos such as nad velvet and dack chocolals
;:,mhv:d :‘n:ly wﬁh apuchilly flavars siich as carrot cake, psanut bulber chocolade Inﬁehnl {atte inte
ughout the wael

A $3.25 siandand-sizs cupcake, nuarly half the cost of a dozan K Krame glazed denuts, comes with &
umwﬁbuli»ermmaﬂmumuwnﬁm sprinkles oran e t fonciant dot, Theve's no gaudy piping

Nelcen aaid her concept wes partty nsplred neilx Bakeryin Manhattan, credited for m: skeg
vogue n the BlyAphP:ﬂsr m-y%"f’-m?am- pupﬂ!ﬂl';o gatpal serias “Sex and mmw

AL the Eme, New York was one of the only U.S. markats tuming the mira dassert Iinto & affordabla luxury, saki
Tina Casaceh, direcior of pastry arts at the Franch Guilnaty Inefiluts In New York Cily,

"Now | sos s bw-bluﬂﬂmmuhm.‘cnneeﬂum
But could this be anather food fad that fdes faster than a sugar crash? Gasacell doesn't think so. .
"This fs something st ia comrort foad for evaryons. ife not a trend, It's & steple.” sha said.

Other aupicake ahope popping up scross the country Includa cupun Royala |5 Seattle, Cupcaks In
Minnsapolie, Cake Fetlsh in Albuquerque arxl Frosted Cupcalkery in Long Seach.

Naxt year, Sterbucha plans {o add cupcakes to lis pasiry shelves afier successfully tesling thres flavors in
steres in Februsly, the company sald this wesk. .

Stacla Samartan ballaves the trand has legs,

Sha and her mother, Nancy Hanley of Huntingian Beash, opened the letld Cupcahery In Long Beach's
upscale Elmant Shore nsighborhood three wacks ago. Thelr plan: Sedl 200 cupoxkes & duy o break sven,

"But, enice we apanad the door, wa reallzed wa couldn't keap up with iha demand,” said Samarlan, who sl
phns hmmmhhnrdnyjnh #t Paut Frank Indnstries in Coxta Masa.

Nolson asid Sprlnlrhl soid 200 cupcaicss in two hotm on opaning day. Tha number eventuslty Jumped to 1,500
& duy onoe werd sprgad in the "80210" thet colsbrities such as Tyr Banks end Barbru Streisand woro
devoless. Babs.ulmmnuuw Oprah the gift of Bprinkisa aver the holidays, which led to that fateful
January cuf, baid far #ix hours straight before cetching a slsepiess fight ta the Windy Chy.

"It was 80 sutresl,” she a2id of the Cprah experience,
‘What was real was the fronzy that followsd.

Last Friday, an cvarfow crawd spiifsd outaide Sprinkles over 2 two-hour period, Some wanted a elngle fix of
md vaivel, whils others ordared by-the-dozon boxes for dnner parties, ply dales und co-warkers.

“Thurman, & tourist from a ono-m;:m fown in Misslssippl, spent more than an hour circling the traffic-
ﬂmm af Los Anieles in & despammte ssacch for the cupcakes she saw on Oprah. Bh:uwnund up
apending $22 at Sprinkles during twa visits,

"Thesa aro diving,” esld Thurman with Iung, nlldying Soulvem aigh as shes nibbled on a slrawbery
cipcaks. "'m ooming back this ufhs * Yol Gt Fulrbanis of Mission Visjo, who visited Sprinkles
rcantly baceuse of tha Oprah hype, said she didnt undemtand "the fuss.”

" *IE's not that dida't [ike & Falibanks sald, Vi Just had cupcakes frem Betty Crocker 1hat ware just as goad ¥
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Cupeake Wars: Sweet Vietory

Page 1 of 3

The Washington Post

'GORRECTION TC THIS ARTICLE )
A previous verslon of this articie incorresily said that Hallo Cupcakes is -

ronsidering adding savory cupeakes to ils ment. It iy Couture Cupcakes
that has been lesling savory Mlavors.

Sweet Victory

- Ittook 8 weeks, 141 varictics and exira gym time, but
we found the best cupcake in town,

By Jang Black
Washingtan Post Stalf Writer
Wednesday, Novemnber 5, 2008

There's almost always a line at Georgetown Cupcake,
especially on weekends. But on Oct. 11, the queue had
snaked out the door of the cult bakery on Potomac

Street and was threatening to block traffic. Perhaps it was spillover from the Taste of Georgetown food
festival, which drew more than 10,000 people. Perhaps it was that the bakery had scored several, perfect
10s that week in our Cupeake Wars taste-offs. Whatever the reason, police arrived to help manage the
fiow. By the end of the day, the eight-month-old bakery had sold 5,000 cupcakes.

That's busier than most Saturdays. But only by about 25 percent. Co-owners and sisters Saphie
LaMontagne and Katherine Kallinis, winners of our Cupcake Wars, bake from 5:30 a.m. to 7:30 p.m.
most days. And though they allow empioyees Lo scoop batter into tins and check the ovens, they pipe the
frosting on every single cupcake themselves. On average, the store sells between 2,000 and 3,000
cupcakes Tuesdays through Fridays (up from 800 when it opened in February), 4,000 on Saturdays and

2,000 on Sundays. Do the math: AL $2.75 each, that conservatively adds up to sales of more than
338,000 a week and $2 million annually. :

No wonder then that "cupcakeries” continue to open in Washington and around the country, This past
summer, Lavender Moon Cupeakery opened in Alexandria and Hello Cupeake debuted in Dupont
Circle. And just when it seets the market is saturated, more are on the way. Before the end of the year,
Nostalgia Cupeake will open in Annapolis, and Red Velvet Cupcakery, sister to Dupont Circle's
TangySweet, will open in Penn Quarter. Online-only Bakeshop DC, which sells at Murky Coffee, plans
a storefront in Clarendon. Upstart Cup o6f Yumm is searching for space in and around Gaithersburg.

Sprinkles, the famed Los Angeles cupcake shop, is hunting for space in Northwest Washington, with
plans to opes late next year, " :

To be honest, we thought that cupcakes’ 15 minutes might well be over when we launched Cupcake
Wars, a round-robin showdown of Washington area bakeries. But after receiving hundreds of e-mails
and phone calls from bakers and rabid fans, we could see that the trend has life in it yet. We established
clear rules to keep lhings manageable -- all bakers must have a retail storefront presence inside the

Beltway -- and extended the battle from six to eight weeks to accommodate a mountain of reader
suggestions,

It wasn't long before we had a bad case of cupcake fever, too. In and out of the tasling_roolﬁ, we debated
at length the proper ratio of frosting to cake and how much more quickly a vanilla cake can dry out than
a chocolate one, We had a spreadsheet to crunch the numbers on the cupcakes' weights, prices and

htip://www.washingtonpost. com/wp-dyn/content/article/2008/1 1/04/AR20081 10401015 _pf... 542012
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HEADLINE: Palm Beach Rape Trial Faces Test: Finding Jury
BYLINE: By DAVID MARGOLICK, Special to The New York Times
DATELINE: PALM BEACH, Fla., Oct. 30

BODY:

Jury selection is to start Thursday in the case of William K. Smith, the 31-year-old Kennedy heir charged with rap-
ing a Florida woman on the family's Palm Beach estate over Easter weekend. But the task of finding six citizens suffi-
ciently unaffected by the saturation news coverage the case has already received could prove formidable.

Lawyers say interviewing potential jurors could take two weeks to a month or more, longer than the time ear-
marked for testimony in the trial, which is scheduled to begin Dec. 2.

But could a fair jury be found more quickly elsewhere? One jocal lawyer, Joel Weisstan, said "you'd have to go to
Haiti" to find someone unfamiliar with the case. And Judge Robert Parker of Palm Beach County Circuit Court went

further. In an opinion upholding the right of a supermarket tabloid to print the complainant's name, he sugpested that
even sclentists in igloos on the South Pole were following it.

Pervasive Influence

It is hard to walk into any of the bars or restaurants either party patronized without encountering waiters, maitres'd
and bartenders who have been subpoenaed to testify.

And now it's time for the hundreds of potential jurors, all residing in the epicenter of the case, to take a tum.
Starting Thursday, they will be asked whether they can serve and remain sequestered for the duration of the trial. They
will alse be asked if they have been affected by the publicity about the case and their feelings about what Judge Mary E.
Lupo of Palm Beach County Circuit Court, who is hearing the case, has called "any Kennedy-family issues.”

Tt is not uncommon in cases of great notoriety for jury selection to be both arduous and tedious, It took lawyers in
New York two months to select the four women and eight men to hear the 1988 murder triai of Robert Chambers, who
was convicted of killing Jennifer Levin in Central Park.

The task here could prove even tougher, since the cast of characters is better known, the story starker, the facts far
more widely disseminated and arguably, the composition of the panel even more crucial.

Lawyers for Mr. Smith say the only other portion of the case as critical as jury selection is the ruling Judge Lupo
will make on what may be allowed as evidence, most notably the prior sexual histories of Mr. Smith and his accuser.
Allegations that Mr. Smith has assaulted several other women and that his accuser has a history of psychological insta-
bility have already been splattered worldwide.
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Unpredictable Factors

- The impact of the hearings on Clarence Thomas's nomination to the Supreme Court, in which the issue of sexual
misconduct loomed large, is unpredictable.

Moreover, this is a jury on which, notwithstanding its inconveniences and meager compensation -- $10 & day plus
14 cents a mile or a free ticket on local mass transit - people may well want to sif, and would, therefore, be more intent
on masking their prejudices.

Judge Lupo has imposed a gag order on all lawyers in the case, and neither the assistant state's attorney prosecut-
ing the case, Moira Lasch, nor the head of Mr. Smith's defense team, Roy E. Black of Miami, would say what sort of
jurors they were seeking,

In July both sides submitted proposed guestionnaires for potential jurors. Ms. Lasch's two-page form contained
standard queries. Mr. Black's was considerably longer and more exotic, including questions on the potential jurors' "ﬂa-
vorite famous persons” and the nature of any bumper stickers they had ever placed on their cars.

Lawyers for Mr. Smith have retained Cathy E. Bennett, a jury consultant from Galveston, Tex, Ms. Bennett did
not return & repotter’s phone calls. But a friend and professional colleague, Amy Singer of Trial Consultants Inc. in

Miami, said that Ms, Bennetf usually questioned several hundred people in the county from which the jury is to be
drawn.

The Kennedy Factor

She would ususlly ask them their views on the guilt or innocence of the defendant in the case, then correlate her

findings to age, sex, educational level and ethnic proup, Ms. Singer said. Such investigations, she said, can last six
weeks and cost $150,000.

Ms. Singer said the variable that could prove most imporiant was "the Kennedy love-hate factor.” "The Kennedy
lovers talk about the girl's moral character, sexual conduct and possible financial gains,” she said, "The Kennedy haters
talk about the Kennedy boys' moral character, sexual behavior and spoiled-rottenness.”

Just as the stolid, utiliwiah courthouse in West Palm Beach bears little resemblance to the fanciful, nou-

veau-Spanish motif of the rest of this gilded ghetto, the Smith case seems in some ways quite remote from quotidian
Palm Beach.

The local squirearchy always considered the Kennedys arrivistes, even after one of them was elected President of

the United States. Now that Rose Kennedy no longer comes here and her descendants take turns visiting here in season
in three-week stints, they are more alien than ever.

That has not dimmed the ardor of local entrepreneurs, who are hawking Kennedy-themed T-shirts. The most pop-
ular, with 1,500 sold thus far, parodies the shirts that itemize rock stars' itineraries. On the front is an unflatiering cari-
cature of Senator Kennedy holding a mug of beer, along with the words "The Kennedys Easter Tour."

On the back, where the rock star would list the cities where he played, is instead a list of watering holes that fami-
ly members patronized that Easter weekend, including Au Bar, where Mr. Smith and his acenser first met, Bradley's,
Chuck & Harold's, LuLu's and the Safari & Polo Club.

Sprinkles Ice Cream snd Sandwich Shop will soon introduce a flavor called "Teddy's Best,” which contains Chi-
vas Regal, the scotch Senator Kennedy ordered at Au Bar.

Under the intensity of the television lights, bit players in the drama have gone through whole lifetimes in a maiter
of weeks.

Smith [s Expected

Since claiming to have seen Senator Kennedy without trousers at the family compound and "kinda wobbling" on
the night of March 30, Michelle Cassone of Palm Beach appeared on "Sally Jessy Raphael,” "Geraldo" and "A Current
Affair"; lost her job as a waitress; fled briefly to the Floride Keys; smashed one of Au Bar's doors in anger; was arrested
for violating the terms of her probation for driving violations and was hospitalized after an overdose of sleeping pills.
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Mr. Smith will be on hand Thursday. In an effort to make things more orderly than at his arraignment, when &
pregnant reporter was pushed around and one of Mr. Smith's own lawyers was shoved into a fire hydrant, the news me-
dia have agreed to limit the number of cameramen recording his entrance.

To explore Judge Parker's conjecture, Ron Wiggins, a columnist for The Palm Beach Post, promptly tried calling
the South Pole, but couldn't get through. He did reach Chuck Evans, a scientist near the North Pole, who told him he
had been following the case on "Hard Copy” and "A Current Affair." *If the defense wins a change of venue to Barrow,
Alaska, Chuck Evans wiil have trouble getting on the jury,” Mr. Wiggins wrote,

GRAPHIC: Photo: Local entrepreneurs like David Archibald are selling Kennedy-themed T-shirts in West Palm
Beach, Fla. Mr. Archibald has sold 1,500 of the most popular shirt, "The Kennedys Easter Tour.” (Associated Press)

LOAD-DATE: April 15, 1992
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You've heard about Palm Beach - vacationland for millionaires, hangout of the Pulitzers, the Kennedys, the

Trumps. Just 12 miles long and a quarter-mile wide, this isiand of warm winter sun and year-round scandal is as often in
the news as in travel books.

So driving across one of the three bridges linking ordinary West Palm Beach to this glamour spot where all things
pedestrian — movie theaters, gas stations, dry cleaners — are banmed, [ was expecting a bit more bustle than [ found.

For all its notoriety, all its international ink about Prince Charles playing polo and Roxanne Pulitzer playing socia-
lite, Palm Beach remains, to outsiders passing through, a reclusive enclave of gated mansions and private clubs. A place
whete if you don't have an engraved invitation and a Rolls-Royce, you don't see the action.

Take the clirrent hottest tourist spot, the Kennedy family estate. It's not only inaccessible, it's virtually out of sight.

Of course, everyone here knows exactly which Mediterranean Revival mansion set back from the road it is (1095
N. Ocean Blvd.), and millions have read about the goings-on inside, from President Kennedy's Winter White House
gelas in the early *60s to the alleged rape there seven months ago involving his nephew, William Kennedy Smith, Pag-
sersby, though, see only a sliver of the servants’ quarters and the estate's 176 feet of beach.

Farther south on this oceanfront road, at financier Donald Tramp's historic 118-room peach-colored castle called
Mar-a-Lago (1100 8. Ocean Blvd.), a 75-foot tower with a blue floodlight that mimics the moon is at least visible from
the road. But the posted sign has the unofficial island motto: "No Trespassing."

Undeterred, 1 called Trump's office in New York, and soon the sometime boyfriend of Marla Maples was on the
phone granting a rare tour of his home, where evety president since Truman has dined.

James Griffin, the caretaker who has lived on the 17-acre estate for more than half a century, said every dayorso a
tourist starts down the drivewny, pretending not to know it is private property. He ejects them immediately, he said. But
_now, perhaps becanse Trump is in the midst of a battle with the locals — over his plans to subdivide the property to
build new mini-mansions -- he was conducting this tour of the home, bailt in 1927 by "Post Toasties” heiress Marjorie
Merriweather Post.

Reminiscent of Versailles, this grand palace has velvet thrones, Venetian art, gilded chenibs and vaulted ceilings.
Fifty could be seated around the dinner table. Much to the relief of preservationists, Trump has kept intact the historic
furnishings that Post collected from around the world (even using the rather small antique bed in the master bedroom).

But there are Trump touches: at least five photographs and paintings of the financier on the walls, and two copies of his
book "Trump: The Art of the Deal” on his night table, :
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Mar-a-Lago is off-limits to the public, but fortunately for frustrated voyeurs, there's Whitehall, a 10-minute drive
away near Royal Poinciana Way. The extravagant 73-room mansion was built by Standard Oil milfionaire Henry Flag-
ler at the turn of the century for § 2.5 million. Then he furnished it for another § 1.5 million.

Now a musewn, Whitchall hosts an exhibit of the railway that originally connected Palm Beach to the outside
world and helped make it a resort. The art collection includes a Gainsborough porirait, the music room has a 1,200-pipe
organ, and much of the house has its original furnishings, making it a national landmark and a reminder of the island's
carly days of grandeur. A few days after touring Mar-a-Lago, when I knew I might be staying for some time as one of
400 reporters who stormed the island to cover the Smith rape cese, I foolishly asked a lacal hotel concierge how I could
et a quick organized tour. “As ['m sure you know," he responded smugly, "organized tours are not something that
‘would be allowed here. Buses are not even allowed on the island.”

1 learned later that if you slip encugh money to some of the bellhops and employees at the better hotels, you'll find
yourself in a limousine on a personal tour. Instead, I asked the employees at Main Strect News and Sprinkles ice cream
shop, both on Royal Poinciana Way, to point out celebrity estates and other spots not noted on the maps. Then a local
reporter who knew the island helped me continue my mansion tour, past the former home of Beatle John Lennon and his

wife, Yoko One; past cosmetics magnate Estee Lauder's mansion; past the estates of conntless unknown heirs of
well-known fortunes -- Kleenex, Campbell Soup, Clairot.

With very litile parking allowed along the island's roads, and impatient drivers behind, it can be difficult to drive
slowly by the estates, some of which are valued at more than 3 10 million, One time, as [ furned around to drive by one
particularly gorgeous estate again, a member of the omnipresent police force pulled me over.

"Casing the joint?" he asked. Then, apparently saiisficd that the only thing I was interested in stealing was a lock,
he said, "You'll never see anything. Everybody is in Europe. They won't be back mmtil Christmas "

In wintertime, the island’s year-round population of 10,000 triples.

Almost since the first house was built on the island just after the Civil War, Palm Beach has been a place for the
privileged. Its gentle 70-degree December weather and location between the surf of the Atlantic and the shores of Lake
‘Worth make it an idsal resort. A 19th-cenhiry brigantine named Providencia, it is said, is responsible for the palm trees

that line many of the avenues: Its cargo was coconuts, and when the ship capsized in 1879, they were quickly planted on
the island.

The year before, railroad tycoon Henry Morrison Flagler arrived, financing the first railway to the South Florida
peninsula and building the hotels that would draw the rich. Socn afterward, members of high society -- the Vanderbilts,
Biddles, Wideners and Wanamakers — were fleeing here from northern winters.

Today, the resort island looks as though an army of gardeners rises before dawn and clips each uneven blade of
grass. Jacaranda, orchids, poinciana and scores of other colorful trees shade the streets and estates. There are no bill-
boards, burely any advertising signs at all. The police station is painted cotton-candy pink and other government build-
ings are light pastels. :

Much of the picture-perfect setting is due to an astronomical number of regulations. No laundromats or homes of
"inconsistent architecture" are allowed. Lawn rmowers and tennis ball machines are outlawed after § p.m. Garbage
trucks cannot park on the street overnight. (What! And mar the ambiance?)

Crafty zoning laws have placed private land between the strect and public beach, making much of the fine white

beach sand inaccessible, There is, though, one designated public beach (with accompanying metered parking) on South
Ocean Boulevard just north of Royal Palm Way.

The only time there is anything vaguely resembling a traffic jam is when church lets out on Sunday moming and
many retired people, a little shaky behind the wheel, drive slowly toward one of the island's “in" spots for brunch.

The grandest and oldest hotel, the Breakers, offers perhaps the most lavish Sunday brunch in Flotida, In its grand
Italian Rensissance rooms with gilded gold ceilings, there seems always to be some charity ball or wedding in the
works, The last time I stopped by, T watched national championship ballroom dancing, where the women wore sparkly
costumes and their male partners seemed half their age.

While much of the island’s activity does happen behind closed doors, in the homes, estates, and clubs, eventually
everyone, fesident or visitor, winds up in the island's two main commercial districts: Worth Avenue, one of the most
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expensive shopping districts in the world, and Royal Poinciana Way, where the island's most popular bars and restau-
rants thrive.

Worth Avenue, known simply as "the Avenue," has been called the classiest shopping district in the country. Store
space in this three-block district with Renaissance fountains and wrought-iron lamps has sold for § 1,400 a square foot.

Among the 150 or so shops, Saks Fifth Avenue is the largest in this astronomically priced and architecturally ac-
claimed disteict, Addison Mizner, the island's legendary architect, left his signature Spanish-style red-roof tiles and Re-
natssance architecture on much of the area, Amoug the shops hetween the Atlantic Ocean and Coconut Row are Charles
Jourdan, Cartier, Chane!, Valentino and Van Cleef & Arpels.

Here you can buy everything from pearl-handled caviar servers to fashions by a former Miss America (Kylene
Barker Brandon, Miss America 1979, rous her own shop, d. Kylene's). And for the pets, there is a one-of-a-kind "Dog
Bar,” a pet trough at FAO Schwartz where canines in bows and ties sip sparkling water.

Along with the stores, there are 19 art galleries and notable restaurants, including Renato's, which opens ento one
of Worth Avenuc's tiny passageways with omate water fountains and colorful Spanish tiles.

Another type of action can be found on Royal Poinciana Way, a five-minute drive away. Along this avenue of res-

taurants and bars, where the island's sole newsstand and grocery store are located, are two of the most talked-about lo-
cations in the William Kennedy Smith rape trial.

An Bar, the swanky nightclub where Smith, the nephew of Sen. Edward M. Keanedy, met the woman who accused
him of rape, has been exceptionally busy since the incident became public last spring, None of the Kennedy clan has
been seen here since then, according to the bartenders, but Roxanne Pulitzer and other local socialites still show up.

A bit pretentions and a definite pickup joint, Au Bar is an expensive club filled with well-dressed people of every
age, Rail drinks can run $ 7; the cover charge is $ 10. Decorated in one section like a living room, with pink striped
couch and matching baloon curtains, the nightclub has a tiny hardwood dance floor and a horseshoe-shaped bar.

Across the street lined with palm trees is Chuck & Harold's, where Burt Reynolds, Brooke Shields and Sen. Ken-

nedy have been customers recently. There is a sidewalk cafe, sometimes a jazz band, and always the best Bloody Marys
in town. The food ranges from seafood specials to pizza with sun-dried tomatoes, and the decor is casual.

Kennedy came here for branch the day after the alleged rape, and customers may testify at the Smith trial scheduled
for next month about what, if anything, they heard the senator say about the incident. This Palm Beach institution, like
many others, is visited by many as much for its ambiance as its place in the news.

WAYS & MEANS

Palm Beach's winter season (when prices double) kicks off in mid-December and lasts through February. Tour
buses are forbidden on the island, and there are no organized tours available. Visitors can stop at Main Street News on
Royal Poinciana Way and pick up one of the many maps and guidebooks that point out historic and celebrity honies. It's

easy to drive around (rental cars are available at the nearby West Palm Beach airport). Or you can rent a bike from the

Palm Beach Bicycle Trail Shop (223 Sunrise Ave., 407-659-4583) and ride along the palm-tree-lined trail along the
shoreline of Lake Worth.

GETTING THERE:

Delta, United, Continental and American are among the airlines that offer service between Washington and Palm
Beach and are cwrrently quoting round-trip fares of $ 288 to $ 340, with restrictions.

WHERE TO STAY:

There is a wide variety of accommodations on the mainland in nearby West Palm Beach. Hotels on the island are,
of course, more expensive. Among the choices:

The Breakers (1 8. County Rd., 407-655-6611) is the oldest and grandest hote] in Palm Beach. In-season rates are §
280 to $ 420, double.

Brazilian Court (301 Australian Ave., 407-655-7740) is an elepant, historic hotel. § 185 to $ 290.
The Chesterfield (363 Coconut Row, 407-659-5800) has an English setting, $ 175 to $ 250.
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The Colony (155 Hammon Ave., 407-655-5430) draws a slightly younger ctowd, with a live band in the bar and an
outdoor pool shaped like the state of Florida. $ 180 to $ 240,

WHERE TQ EAT:

Restaurants inctude:

Charley's Crab (456 S. Ocean Blvd.) is famous for French seafood and outrageouns dessetts.

E.R. Bradley’s Saloon (111 Bradiey PL) has a complimentary buffet at happy hour. A very hot singles scene.

Testa's (221 Royal Poinciana Way), one of the island's oldest restaurants, offers Italian cuisine and a sidewalk cafe.
WHAT TO DO

Among the places of interest in Palm Beach:
Palm Beach Shores Park, north of Lake Worth Inlet, has 3,000 feet of oceanfront beach wirh lifeguards.

Bethegda-by-the-Sea (141 5. County Rd., 407-655-4554), an Episcopalian church of Spanish-Gothic design, is one
of the finest small-scale cathedrals in the world.

The Docks, located on the Intracoastal Weterway and Peruvian, Australian and Brazilian avenues, is home to some
of the most lnxurious yachts in the world, including the Octopussy of James Bond movie fame.

Whitehall (Coconut Row at Whitehall Way, 407-655-2833), a k a the Henry Flagler Museum, is open for tours
from 10 a.m. to 5 p.m. Tuesdays through Saturdays, nooti to 5 p.m. Sundays. Admission is $ 5 for aduits, § 2 for child-
ren 6to 12, INFORMATION:

Palm Beach Chamber of Commerce, 45 Coconut Row, Palm Beach, Fla. 33480, 407-655-3282.

Palm Beach County Convention and Visitors Bureau, 1555 Palm Beach Lakes Blvd., Suitz 204, West Palm Beach,
Fla. 33401, 407-471-3995.

GRAPHIC: MAP, ABOVE, AN AIRBOAT ZCGOMS THROUGH THE FLORIDA EVERGLADES; AT RIGHT, AN
OCEANSIDE VIEW OF DONALD TRUMP'S PALM BEACH ESTATE, MAR-A-LAGO. TWP; PHOTO, NA-
TIONAL PARK SERVICE
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Trademark Electronic Search System (TESS) Page 1 of 2

@ United States Patent and Trademark Office ‘
Home |Site Index | Search| FAQ] Glossary | Guldes| Contacts | eBusiness| eBiz alerts | News | Help
Trademarks > Trademark Electronic Search System (TESS)

TESS was last updated on Fri Jun 8 04:35:45 EDT 2012

[LOQE] Please logout when you are done to release system resources allocated for you.

Record 1 out of 1

( Use the "Back" button of the Internet

Bmwser to retum to TESS)

Typed Drawing

Word Mark SPRINKLES OF PALM BEACH

Goods and IC 030. US 048, G & S: Ice cream. FIRST USE: 20021000. FIRST USE IN COMMERCE:
Services 20021000

Mark Drawing Code (1) TYPED DRAWING
Serlal Number 78184898

Filing Date November 13, 2002

Current Basis 1A

Original Flling 1B

Basis

Published for .

Opposition April 20, 2004

Registration

Number 2938800

Reagistration Date  Aprit 5, 2005

Owner (REGISTRANT) Therapy Too, Inc. DBA Sprinkles of Palm Beach CORPORATION FLORIDA

322 valancia Road West Palm Beach, FLORIDA 33401

{LAST LISTED OWNER) SPRINKLES CUPCAKES, INC. CORPORATION TEXAS 422 North La
Cienega Boulevard Los Angeles CALIFORNIA 80048

;::?r'é';‘d‘"‘ ASSIGNMENT RECORDED -

Attomey of Record Hollis Beth Hire

Disclaimer NO CLAIM IS MADE TO THE EXCLUSIVE RIGHT TO USE "OF PALM BEACH" APART FROM
THE MARK AS SHOWN

Type of Mark TRADEMARK

Register PRINCIPAL

Affidavit Text SECT 15. SECT 8 (6-YR).

Live/Dead Indicator LIVE

— 1 1 T 1 [T 1

http://tess2.uspto.gov/bin/showfield?f=docé&state=4001:5ghmkv.3.1 6/8/2012
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@ United States Patent and Trademark Office

Home|Site Index | Search| FAQ| Glossary| Guides| Contacts| eBusiness | eBiz alerts | News | Help

Trademarks > Trademark Electronic Search System (TESS)

TESS was last updatqd on Fri Jun 8 04:35:45 EDT 2012
1 1 1 [ B

[Loog.n_ll Please logout when you are done to release system resources allocated for you.

__Record 1 out of 1

( Use the "Back"” button of the internet

Browser to return to TESS)

Word Mark , SPRINKLES PALM BEACH _
Goods and IC 035, US 100 101 102, G & S: Retait store services featuring ice cream. FIRST USE:
Services 20021000. FIRST USE IN COMMERCE: 20021000

Mark Drawing Code (3) DESIGN PLUS WORDS, LETTERS, AND/OR NUMBERS
Design Search 01.15.04 - Expiosions; Fireworks display; Sparks
Code 05.01.03 - Palm trees

08.09.01 - Ice cream, sherbst and frozen yogurt in cones; Sundas

26.08.07 - Squares with a decorative border, including scalloped, ruffled and zig-zag edges
26.09.28 - Miscellaneous designs with overall square shape; Square shapes {miscellaneous
overall shape)

Sorial Number 76529862

Filing Date July 16, 2003

Current Basis 1A

Original Filing 1B

Basis

Published for

Opposition November 16, 2004

Registration

Number 3004757

Registration Date  October 4, 2005

Owner (REGISTRANT) Therapy Too, Inc. CORPORATION FLORIDA 322 Valencia Rd, West Paim
Beach FLORIDA 33401
(LAST LISTED OWNER) SPRINKLES GUPCAKES, INC. CORPORATION TEXAS 422 North La
Cianega Boulevard Los Angeles CALIFORNIA §0048

Asslgnment ‘

Recorded ASSIGNMENT RECORDED

http://tess2.uspto.gov/bin/showficld?f~=doc&state=4001:5ghmkv.2.1 6/8/2012 -



Trademark Electronic Search System (TESS) Page 2 of 2

Attorney of Record Holiis Beth Hire

Disclaimer NQ CLAIM IS MADE TO THE EXCLUSIVE RIGHT TO USE "PALM BEACH" APART FROM
THE MARK AS SHOWN

Description of Mark Color is not claimed as a feature of the mark.

Type of Mark SERVICE MARK

Register PRINCIPAL

Affidavit Taxt SECT 15. SECT 8 (6-YR).

Live/Dead Indicator LIVE

—T—T 1 | "1 [

|.-HOME | SITE INDEX| SEARGCH | sBUSINESS | HELP | PRIVACY POLICY
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Opposition No.
91194188 (parent)
Opposition No.
91195669
Opposition No.
91195985
Opposition No.
91195986
Opposition No.
91196035
Opposition No.
91196061
Opposition No.
91196087
Cancellation No.
92053109

SOFT SERVE, INC. d/b/a
SPRINKLES,

Opposer/Petitioner,
V.

SPRINKLES CUPCAKES,
INC.,

L e i i

Applicant/Respondent.

Cancellation No.
92054376 (parent)
Canceliation No:
92054401

DECLARATION OF DONNA MARKS

! Donna Marks, declare:

1 am the owner of Sprinkles of Palm Beach, an ice cream and sandwich shop located at 279
Royal Poinciana Way, Paim Beach, Florida. 1 have persopal knowledge of the facts set forth
herein and, if called as a witness, 1 could and would testify competently thereto,

I purchased the Sprinkles of Palm Beach business, including all trademark rights associated
with the Sprinkles name, on October 1,2002. A true and correct copy of the purchase
_agreement is attached to this declaration as Exhibit A.

Eve and Therese Williams were licensed to open the Sprinkles ice cream shop in 1984, and
opened the shop shortly thereafter. A true and correct copy of the original owners’ 1984
occupational license, as provided to me when I purchased the business, is attached to this
declaration as Exhibit B.

After purchasing the Sprinkles business in 2002, 1 started using the name “Sprinkles of Palm -
Beach,” in addition to “Sprinkles,” in connection with the business. Many customers and
media outlets routinely have referred to the name of the business as just “Sprinkles.”

Since | started operating the store in 2002, | have always sold baked goods at the store. [ have
consistently sold muffins, croissants, biscotli, cakes, cupcakes, cookies, and other baked



goods. | was a frequent customer at the Sprinkles store before 1 purchased the businessin
2002, and | am aware that the prior owners of the store sold baked goods at the Sprinkles store
as well.
On November 13, 2002, I filed a federal trademark application for SPRINKLES OF PALM
BEACH. This application matured to registration on April 5,2005. A true and correct copy of
the U. S. trademark registration for SPRINKLES OF PALM BEACH is attached to this
declaration as Exhibit C.
On July 16,2003, 1 filed a federal trademark application for the Sprinkles of Palm Beach logo
(SPRINKLES PALM BEACH & Design). This application matured to registration on
October 4, 2005. A true and correct copy of the U. S. trademark registration for SPRINKLES
PALM BEACH & Design is attached to this declaration as Exhibit D,
Sprinkles of Palm Beach was featured in the September 8, 2003 issue of People magazine,
which voted Sprinkles of Palm Beach’s Triple Chocolate Supreme flavor the #1 ice cream in
the U.S.
Sprinkies of Palm Beach is still a tourist destination, located on a2 main shopping strip in Palm
Beach and featured in numerous guide books to Palm Beach. Sprinkles of Palm Beach still
receives visitors from all across the U.S. and from any countries around the world, including
visitors from the Washington D.C. metropolitan arca. Sprinkles has always received visitors
from all across the U.S. and from many countries around the world, including visitors from the
greater Washington, D .C. metropolitan area.
Numerous celebrities and public figures have visited Sprinkles when in Palm Beach, A list of
such celebrities is attached as Exhibit E.
On July 21,2009, I entered into an agreement to transfer trademark rights in the SPRINKLES
OF PALM BEACH and SPRINKLES PALM BEACH & Design trademarks, together with
the goodwill associated with those trademarks, to Sprinkles Cupcakes, Inc. Sprinkles
Cupcakes, Inc. licensed the trademarks back to me for use with my Palm Beach ice cream and
sandwich shop. A true and correct copy of this agreement is attached to this declaration as
Exhibit F. '
I have used the SPRINKLES and SPRINKLES OF PALM BEACH and SPRINKLES :
PALM BEACH & Design marks continuously since adopting the name and logo in 2002, The
SPRINKLES name and trademark has been in use continuously by me and my predecessors-
in-interest since at [east as early as 1985. In 2009, there was a fire at the Sprinkles of Palm
Beach location, 1had to close the shop for a brief time (approximately six months) to make
repairs; during that time, | made clear to the community and the press that the store would re-
open as soon as possible, under the same Sprinkles or Sprinkles of Palm Beach name. 1
commented in several news articles that the store would re-open soon, and I posted a sign at the
location stating that “Sprinkies will be reopening soon!” True and correct copies of these
articles, including a photo of the sign that appeared at the location, are attached as Exhibit G.
On August 29,2011, at Sprinkles Cupcakes, Inc.'s request, | sent samples of ice cream from
the Sprinkles store in Palm Beach to an employee of Sprinkles Cupcakes, Inc. On

{ ,2012, I sent samples of ice cream and various baked goods (cupcakes, donuts, and
bagels) to an employee of Sprinkles Cupcakes, Inc.

[ declare under penalty of perjury that the foregoing is true and correct. Executed at Palm
Beach, Floridaon /7 2/ ¢ L2012,

By: %ﬁm A



f ( /;\M

DONNA MARKS
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

SOFT SERVE, INC. d/bla SPRINKLES, Oppositien No. 91194188

Opposition No, 91195669

. Opposition No, 91195985
Opposition No. 91195986
Opposition No. 91196035
Opposition No. 91196061
Opposition No. 91196087
Cancellation No. 92053109

QOpposer/Petitioner,
V.

SPRINKLES CUPCAKES, INC,,

Applicant/Respondent.

EXHIBIT A TO THE DECLARATION OF DONNA MARKS

CONFIDENTIAL — ATTORNEYS' EYES ONLY
RESTRICTED DOCUMENTS PURSUANT TO 37 CFR § 2.126

FILED UNDER SEAL SUBJECT TO PROTECTIVE ORDER

' These materials have been designated confidential, pursuant to a Protective Order, and
are not to be disclosed or revealed except to the Trademark Trial and Appeal Board and counsel

for the parties, or by order of the Board.
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EXHIBIT C



Int. (U= 30

Prior US. CL: 46 Reg. No. 2938
United States Patent and Trademark Office nnig:;a Ape. 5, 2008
' TRADEMARK
SPRINKLES OF PALM BEACH

THERAPY YOO, INC. (FLORIDA COBRPORA- NO CLAIM I3 MADE TO “BXCLL

TIGN), DBA SPRINKLES OF PALM BEACH,  RIGHT 10 USEOF PALY BRACHT ALy o
AN VALENCIA ROAD THE MARK AS SHOWN, '
WEST PALM BEACH,, FL 33401 :

FOR: ICE CREAM, IN CLASS 30 (US. CL. 48§ SN T8-134,290, FILED 11-13-2000,
FIRST USE 10-0-2002 [N COMMERCE (002002,  JOHN E MICHOS, EXAMINING ATTORNEY

Trade Secret/

Commercially Seasitive
CrannIA1



EXHIBIT D



e PG -

Int, CL: 35
Prior US. Cls.: 100, 101, and 102

No. 3,004,757
United States Patent and Trademark Office R:Zuumm
PRINCIPAL REGISTER

THERAPY TOD, INC. (FLORIDA CORPORA- NO CLAIM IS MADE TO THE EXCLUSIVE
20 o RIGHT TO uss "PALM BEACH®, APART FROM
WEST PALM BEACH, FL 33401 THE MARK AS SHOWN.

POR: RETAIL STORE SERVICES FEATURING
ICE CREAM, [N CLASS 35 (US. CLS. 100, 100 AND SN 76:525862, FILED 7.16-2003,
).

FIRST USE 10-6-2002; IN COMMERCE 10-0-2002 ODESSA BIBBINS, EXAMINING ATTORNEY

Trade Secret/
Commercially .Sensitive
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Michacl Jackson
Rudy Giuliani
Al Melnick
Robert Kraft
Brett Ratner
Rod Stewart .
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE-
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

SOFT SERVE, INC. d/b/a SPRINKLES, Opposition No. 91194188 (parent)
' Opposition No, 91195669
Opposition No. 91 195985
Opposition No. 91195986
Opposition No. 91 196035
Opposition No. 91 196061
Opposition No. 91196087
Cancellation No. 92053109

Opposer/Petitioner,
v.
SPRINKLES CUPCAKES, INC.-,
" Applicant/Respondent.

Cancellation No. 92054376 (parent)
Cancellation No: 92054401

\/\./\r\/-\-{\—d\/‘-f\-ﬂ-\/‘—’\—v‘

EXHIBIT F TO THE DECLARATION OF DONNA MARKS

CONFIDENTIAL - ATTORNEYS’ EYES ONLY
RESTRICTED DOCUMENTS PURSUANT TO 37 CFR. § 2.126

FILED UNDER SEAL SUBJECT TQ PROTECTIVE ORDER

This exhibit has been designated confidential, pursuant to a Protective Order, and are not
to be disclosed or revealed except to the Trademark Trial and Appeal Board and counse! for the

parties, or by order of the Board.



EXHIBIT G



+ . . .
' o

g0ack L M onies 7 ofieg - v
SEREEE | ” D107 W) xﬁg.ﬂ_ﬁggﬁ;ﬁ

‘-‘.‘1. g}ﬂsg ‘ .......... Egm wa wmw’x
¢ adoososoqy £ 310 N, NG

menD A
- Ay oy [eants
U 30U pRSOP USG SBY B

sojred wean 33 semdod SN

2y} quowapppEag |

12 tadoas ) spada e

upos wedoal pm Aoy, B

euenuiog jeAoy vo dogs &S
%ﬁwﬁﬁa&u

P SoUsna) IDUApUIES e "
 wear) sy oS |

10 RUMO 'SYRIY BRI ;.

E-&E
sappuudg | ¢

8, .
© g%»ﬂ%
¢ M Apamo) goeey wed -ap jo ssaonxd ey paods 03 AuTE
-9en) o J[IGM Sqreen sedio o ~ofEq SUnEPIIRuL TR [HM100.
onssT) AIes(] oFf} 100 ‘SIOTINS 0 KT 54 5132303 [EAPIN A
paIaAfp aFe TOREIpRI Jo 7sEq  §e Sjoos Burdg-Tocred Jo R
240p-3N] 05 STOSURACI T#0 5% swepednd uy wodeam £y ¥

%goﬁﬂ_ﬂmgmﬁuﬁ& ‘
%%gghﬁaﬁ i ffors swant Kpod
0o oy SoBecty Af-orp-uo S8R SEAION WAV AF




-z obed "spie1aq ‘97 vau ammirdu ySuy N
by Kzoaaq pup fumms >q pyoys Kopol.

§%90] ‘NNYRIIVH 398 73599)]

gaggéﬁ.ﬁ.nmﬁ
wre 0f panoe wedoaq 3j 24 TUOM,
0Tz 18 BonEIado IR €1 POAOAT] Al ‘meal

-asy uatpapy | ‘B Ue 0US POSOD 193G pey et UEDIL FRACH
‘ E?ﬂﬁﬂg_g%ggg
aﬁuﬁmﬁ&ﬁgﬁﬁavgm&gﬁg&

Te00IR) YOE]q U PassaIp HI0s "WIN OSHd
T

| o SIOGWYE GAzOpey B Mmoqy gt
smopsa{assy | [

-ng op Turengney 1 Auadord ozme 03 19p10

[P A1Tmop) apeq/EIETA ¢ amsoxs av By | L -

“T10m APpSan], SNIRAY G0 U0 papiads
<op oI $SOURG 0) SO S HTEE
iy qoesy wYed I Jo SRGTIN

s (s sman Kt
YHOOVY TIOAVI 4G

1q2p pio sked |
2101 A1pomal | I8

L WM m.«, "l -
‘m.i.,?.‘m. .. 2 uﬁ * ©

sapuds 10f LIS YS2A]

| | S ome o » S ey s
T E.gggﬁﬁ@é

9 Ang TIFEOLVA 335 302

ggggg% .wucﬂgm
PoEEg ‘O{TCN SSOFEIIM © M 33w o :

. B oI aMD o jo
roq qum op a3 Supron aawy Jel $199f
Qs IOQE B[RAOW SALIM SYE ARG Kya008

|| sSwms wsedo meipdansig o 0 TSR]

| | oy pue oo pog o topue UL

umy 9 ¥ P03 § p7i0 08 IR

‘ _ ,om Jo
jusuodoxd
- 2bny e

we |,

woursofs Nvl &g

smps Suiiim pio o3

— | ploy 1usaop 1oymy

INUAY YIIOM

“sma Alle(]

ypeag wied

] | +1°€1 530y somons omy =



Int. Cl: 30
Prior US. CL: 46
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Opposition No. 91194188 (Parent)
Opposition No. 91195669
Opposition No. 91195985
Opposition No. 91195986
Opposition No. 91196035
Opposition No. 91196061
Opposition No. 91196087
Cancellation No. 92053109

SOFT SERVE, INC. d/b/a SPRINKLES,

Opposer/Plaintiff,
\

SPRINKLES CUPCAKES, INC.,

Applicant/Defendant.

S N’ N N N N N’ N N N

DECLARATION OF JOHN LOJPERSBERGER

I, John Lojpersberger, declare:

1. I am the General Manager of the WILLIAM-SONOMA store located at the
Mazza Gallerie at 5300 Wisconsin Ave NW, Washington, DC. T have worked at this store since
September 2009.

2. This WILLIAMS-SONOMA store has sold cupcake mixes under the
SPRINKLES brand during the entire duration that I have worked at the store.

3. I would expect the WILLIAMS-SONOMA sales associates working at this store
to share with me any reports of customer confusion concerning the source or naming of any
products that the store has available for sale.

4. I am not aware of any customers at our store ever being confused about the source
or naming of the SPRINKLES cupcake mixes. I have asked other employees at the store and
they, too, are unaware of any such confusion.

5. I had never heard of a business called “Sprinkles™ or “Soft Serve” in or near
Potomac, Maryland until this legal proceeding was called to my attention in April 2012.

I declare under penalty of perjury that the foregoing is true and correct. Executed at

Washington, DC, onﬁm% , 2 ﬁ ,2012.

By: A
jpersberger



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

SOFT SERVE, INC. d/b/a SPRINKLES, Opposition No. 91194188 (parent)
Opposition No. 91195669
Opposition No. 91195985
Opposition No. 91195986
Opposition No. 91196035
Opposition No. 91196061
Opposition No. 91196087

Cancellation No. 92053109

Opposer/Petitioner,
V.
SPRINKLES CUPCAKES, INC.,

Applicant/Respondent.

L e

DECLARATION OF TERRA MARSDEN

I, Terra Marsden, declare:

L. [ am the General Manager of the SPRINKLES CUPCAKES store located at 3015
M Street, Washington, D.C. [ have worked at this store since it opened on March 3, 2011.

2. My responsibilities include supervising employees, managing operations, handling
customer outreach and dealing with customer inquiries. I spend a considerable amount of time on
the “floor” of the store, working directly with our sales associates and with customers.

3. Approximately 300-400 people per day have visited the store since it opened in
March 2011. On average, we sell approximately 1000 cupcakes per day. We typically receive
about 450 phone calls a month.

4. [ am not aware of any customers at the store ever being confused about the source
or naming of our products or services. [ have asked other employees at the store and they, too,
are unaware of any such confusion.

5 [ had never heard of a business called “Sprinkles™ or “Soft Serve” in or near

Potomac, Maryland until this legal proceeding was called to my attention in or about spring 2011.

4908291 1



6. Insofar as customers have identified local competitors to the store, those
competitors have included Georgetown Cupcake, Cake Love, Red Velvet, and Hello
Cupcakes, but not any store in or near Potomac called “Sprinkles” or “Soft Serve.”

7. Our store routinely donates any leftover cupcakes to local homeless
shelters, Crowder Owens Food Bank and Central Union Mission.

I declare under penalty of perjury that the foregoing is true and correct.

Executed at Washington, D.C., on June Z ,2012.

By: u NN A ﬂ?ﬂ/L\L/édiL

TERRA MARSDEN

4908291 2



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

SOFT SERVE, INC. d/b/a SPRINKLES, Opposition No. 91194188 (parent)
Opposition No. 91195669
Opposition No. 91195985
Opposition No. 91195986
Opposition No. 91196035
Opposition No. 91196061
Opposition No. 91196087

Cancellation No. 92053109

Opposer/Petitioner,
V.
SPRINKLES CUPCAKES, INC.,

Applicant/Respondent.

S N N N N N’ N N’ N N N S’

DECLARATION OF ANDREA WILLIAMS

1. I am a former owner of the SPRINKILES business in Palm Beach, Florida. I have
personal knowledge of the facts in this declaration, and, if called as a witness, [ could
competently testify to them.

2. My mother Therese Williams and my sister Eve Williams founded the
SPRINKLES business in September 1985. I took over management of the business shortly
thereafter, in 1986.

3. The SPRINKLES business sold ice cream, sandwiches, candy and baked goods to
customers at its store in Palm Beach. Examples of baked goods that we sold at the store are
gourmet cake slices, brownies, and muffins.

4, We promoted the business under the name SPRINKLES using signage, stickers
for packaging, and advertising.

5. The SPRINKLES business routinely attracted customers from across the country
and from other countries. Over half of our customers were from out of state. Among the well-
known customers who came to the store were Bob Hope, Brooke Shields, Jimmy Buffett, Donald

Trump, Cliff Robertson, Dina Merrill and members of the Kennedy family.

4912296_1.DOCX 1



6. The SPRINKLES store was publicized in press reports, such as in People
magazine and on worldwide television and radio programs.

7. For some of the time the business had a second retail location called SPRINKLES
TOO.

8. In 2001 I sold the SPRINKLES business, including the trademarks and trade

names and associated goodwill; to Thomas Walsh. At the time my married name was Andrea

Reickel.

I declare under penalty of perjury that the foregoing is true and correct. Executed at

“Palm BEackh . Flotidaon May s, 2012.

Amndreco Mot Leanmad
ANDREA WILLIAMS

4912296 1.DOCX 2



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

) Opposition No,
SOFT SERVI, INC. d/b/a SPRINKLES, ) Opposition No.
) Opposition No.
Opposer/Plaintiff, ) Opposition No.
V. ) Opposition No.
) Opposition No.
SPRINKLES CUPCAKES, INC., ) Opposition No.
)
Applicant/Defendant. )
)

91194188 (Parent)
91195669
91195985
91195986
91196035
91196061
91196087

Cancellation No. 92053109

DECLARATION OF MATTHEW WALLACE

I, Matthew Wallace, declare:

1. 1 am the General Manager of the WILLIAM-SONOMA store located at the White

Flint Mall at11301 Rockville Pike, North Bethesda, Maryland. 1 have worked at this store since

November 2008.

2. This WILLIAMS-SONOMA store has sold cupcake mixes under the

SPRINKLES brand during the entire duration that [ have worked at the store.

3. I would expect the WILLIAMS-SONOMA sales associates working at this store

to sharc with me any reports of customer confusion concerning the source or naming of any

products that the storc has available for sale.

4, I am not aware of any customers at our store ever being confused about the source

or naming of the SPRINKI IS cupcake mixes. 1have asked other employees at the store and

they, too, are unaware of any such confusion.

5. I had never heard of a business called “Sprinkles” or “Soft Serve™ in or ncar

Potomac, Maryland until this legal proceeding was called to my attention in latc August 2011.

I declare under penalty of perjury that the foregoing is true and correct. Executed at

hbert Prnizspe , Maryland, on et 13,2012,

By: - .
Matthew Wallace

T00F INITA ALIHM SM

XVvd LG60 THd cET/¢T/F0



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

: )
SQFT SERVE, INC. d/b/a SPRINKLES, }  Oppeosition No, 91194188 (parent)
' }  Opposition No. 91195669
Opposer/Petitioner, )  Opposition No. 91195985
' )  Opposition No, 91195986
v, )} Opposition No. 91196035
| }  Opposition No. 91196061
SPRINKLES CUPCAKES, INC,, )  Opposition No, 91196087
) Cancellation No. 92053109
Applicant/Respondent. )
)
)
DECLARATION OF THOMAS WALSH
1, I am a former owner of the Sprinkles business in Palm Beach, Florida. I have

personal knowledge of the facts in this declaration, and, if called as a witness, | could
~ competently teétify to fhem.

2. I acquired the Sprinkles business, together with the “Sprinkles” name and the
goodwill associated with it, on or about Septernber 11, 2001, A copy of the purchase agreement
is attached hereto as Exhibit A, I subéequenﬂy put the business under a Florida corporation with
the name Sprinkles, Inc.

3. T promoted the business under the name “Sprinkles” and the business was
routinely referred to by others as “Sprinkles,” _

4, Sprinkles sold, among ofher things, premium ice cream, sherbet and baked goods
such as croissants, sticky buns and cakes.

5. Palm Beach, Florida is an internationally popular travel destination. The |
Sprinkles store, in particular, regularly attracted customers from throughout the United States,
including from the District of Colombia. Net infrequently, for example, Sprinkles was visited by
members of the U.S. Congress. | also recall other well-known, out-of-state visitors to the store

such as Michael Jackson, Faye Dunaway and Rod Stewart.

4841475_1.DOCX I



6. On or about Qctober 1, 2002, Sprinkles, In¢. sold the business, including the
“Sprinkles” name and the goodwill associated with 1t, to Therapy Too, Inc., whose principal was
a woman named Donna Marks. A copy of the sale agreement is attached hereto as Exhibit B. A
copy of the corresponding trademark assignment is attached hereto as Exhibit C.

¢ | declare under penalty of perjury that the foregoing is true and correct. Executed at

z}““&‘i?‘ W\\\i\r’%{&ﬁ% , California on £ {'[ ('[ ,2012.

By: Efg;s//é'}‘fkc-"m C(_L;(,Cfrﬁ_%

“THOMAS WALSH

4841475_1.DOCX 2



EXHIBIT A



OCT-11-2@@3 11:54A FROM: TO: 8424164 P78

‘THE

RONALD elvedere {08
LAWRENCE GROUP et R orida 33406

Offer For Pyrchase and Sale, Assets, Eamest Mgney Receipt and Agreement
1. Received o ZZHQM wala l, m;Zai«ff 2087 wauny, mZURC DMK DPZMMH

talatred 1o xz PURCHASER, the sumol L gness 7 2 fotedoatsh . DOLLARS (5,5, O €0 tintha term of £
a8 & daposl on p.m:hm?'cl of af the aquipmont, fixtures, gooawlll, invertory, trademarks, trade nemed, 6639 and other tangible assots of hal curlam rzginess
: FLS)

L _a .
Y VT A A S Y ) )

2, The tolal purchase price § §.8°0, D0 shall b paki s follows: ) 33?’_{0
L35 aenR Depxrait on tha cata of this agresrment Ixziudad In down paytent.
b §_ 7 Adasonat depealt on aCcaptance by Selier included in down payrent
¢ §_ %S, Qa0 Balarca ol down payment 1o be daposied with sacrow hakdr al the Safliement (NG skertw] In cish of ceilied fundy.
$50,0 00 Tokal Eown: Payment.
45 Asgurngtion of sxisting obligation, or paki tough Seber, puryabie as folows; 3, e rmorth
fincluding % Iraradr), evidenoed by o Socured Promisanny Nole.
e s Bal of pUrChBGe DCe 10 be Rakl 1o Seller purauant 10 & Secursd Pramissory Note In 884 amoun), payably ot
$ or mare par ranth, with Interest thereon sl Y Pt ANAUM, 1ogeTr with 8 security
agresment 1né e iinancing alatement a3 provided by the Unitorm Commarcial Coce of Florids, which shali be tled with thw
sppropriie Stsle agancy. paymeats.
LS Addtiiona! Peymant terms
$. 01040 TOTAL PURCHASE PRIGE
3, Agctional ConcRlions of Sale: 5o Agdondym A
o )
4. For tha s of compreling i ensaction, asorow thal ba opaned at e ot ol _Airn uld X aiZrnise « N3 At ﬂ —
and ciosing shall Lake place oh o befors ook AM PMen 27 AU 200! v \d'ﬂ
6. the fu? purchasa price shal Inchude inventory of $£50¢ = / St a1 BELEER's coal, 1o ackual amount 1s more o (ass, this Siwn Dayenant of note (o safler shal be adiusied "'U
acoordrly. Birvoniory o b countend, pricad and extanded by PURCHASER aas SELLER.
LI However in 10 gvant shalk tha nvenskory axoesd §, 0 Imvontory 10 b counbed by an ncependent serviog, chargad 10t ahared aqually
between PLURCHASER and SELLER.

4. Pra-pakd sxpanws, H eny, shaoll be pald by the PURCHASER 2t closlng and ll other 1axes and sxpnses Including work in progress shall o pro-rated as of e et~
ol tranefer of ownership,
7. SELLER warranis that at the thme physical peasesyion lu deflvered fo PURCHAGER, a1 aquipmant wifl be In working order and that the prernises wif prasall
Inspasi) ¥ Io conduct such buslness. Posusssion dute hail ba at settiement (cloging). |
8. PURGHASER and BELLER agree to st ¥l 4 yto mae this Jon, Including, where spplicable, such documants as are |
neCoaIaNy 19 Compty with the Bulk Trinsfer provisions of the Uniform Commarcial Code of Florida,
4, PURCHASER and SELLER w&w peverally, ecknowlodge and authortza boker Lo Jeposh RMounts ol sarmes! money A% hold aame
in Leidzr il EWaLrIPa NS KOs
0. A. This documen containg (ha enifg Understandings betwsen the parties arkl, should (her ba any confilct batwaan the provions of tis agroomant and dny 862foe
inglrustiont exaculisd pururnl havato, tha provisions of this agremant shafl control,
" B. Tnis agroomont, and any it extibis aruion aodonda Rached hersts and signed by tha padies, conslities the enting A0reamBnT; (Nars &8 10 Tral BFUETRALS,
understandings f represantations being refied wadn by 16 parties, Any modifcarions must b in wriing erdl s by | paitiees [c this Sgreaenenl

11, The SELLER warpnts tal it hes a goox, clesr ars ded, marketable tils to the business being sald.
12, 1n tha §verd this il nvblves $ho Uanster o} SELLER'S isasetcid intareat, SELLER heroby quarantsas. 1o tolver lo PURCHASER | | vatid lbege assignman of wisting lansa
& naw s
\he cate of closing. SELLER{s) fuhure i 30 delvar shall miieve PURCHASER from i purchase agregrmant b v which wvant L hunds deposited by PUACHASER
. i

ahat be returmed o PIZRCHASER lortwith,

13. PURCHASER, SELLER and broker agree that In tha event any igation is ingtilied to collect any sum cus Brokav o erfonca of intenive aay of tha provisions of this Sgreemend,
:homwmnmmmmoamﬂuouwrmrmthuomar:z)mmmuammemmsnmnmu.mdmmmaaaoammwwmmm
action of Juil.

14, PURGHASER hall oxsming the squipment, fxturea, slock oa hand, lsasehold Improvoimeate and sthar asasts of tha business and hat! rely solaly on his personal
axemingtion in making QU8 offer snd not Upon any statementn or represantiions made by the Brokor, SELLER, or thalr sgonts in deckiing 1o purchass of vaiua tha business.

15, When signod by PURCHASER, this daposit recespt i an oftfon i part of 2 RGHASER to purchuse e shove busineds on U Lvms slatad arxd, shoud 14 SELLER Iaf 16
mumwmnisswmmwmmm_\ggi& €0 /7 _ tho PURCHASER shal! revohs thia oller and 0epo:sk wil Da reumad by Broker to
PUHCHASER.

16. SELLER Irrevocably auihexizas escrow agonk 1a pay $uch (o o Brokaw 88 dencied i Gommission agreamon, o 50% of £va deposil in case such deposit is odeited by
PURCHASER., provicid such payrand shofl ot axcoed the full amrount of Broke's fee in cesh af close of escrtw, 8l in accordance with ibe Zgned Liskng Fegermant. & any.,
praviousty antered into by Brokar and SELLER, . . . - . R =

\T. Upon SELLER(S) accoptance of This ofler io pumchase, SELLER(s} doea/d: herby dinect Brokar nat 1o acdvisa of prosont SELLER{3) with &ry subsaguent oifars) macadvect ty
Beoker kD shar fordeiture by the PURCHASER or ofher nullfication of thia Purthes contract

AS TG PURCHASER, By signing {nis agresment, PURCHASER hereby ackicowledges thal PURCHASER 18 relying solely on PURCHASTR'S own inspaction of he
business Bnd e sepresentalions of SELLER et of Beaker wilh fegarcs 10 the pridr opbrating hizory of the business, tha value of the assels barx) porchased and all
ather matenal facls of SELLER In miaking this ofiar, PURCHASER ecknowledges that Hiroker has not verified, and wil nol varity, the representatans of SCLLER and
should any such representationt b untrue, PURGHASER agrecs 1o lok solely 1 SELLER for reaf and I indemiity Broker ANG hokd Broker hamisss in cannection
wilh alf fosses and damapas caused PURCHASER iheraty.

AS TO SELLER: SELLER acknowleages thal Broker has made no raprazaniatians concerning ho credit-worthiness of abitty of PURCHASER to complete ihis
yansagtion. and relies solaly o PURCHASER represantations and not Beker with réspo¢1 lhereio.

PURCHASER and SELLER individuatly Scknowiedge receipl of s copy of tids agreemant.  This [s 8 legally bineing dncument.

Read It carefully. I you do notynderstand it, consult an stiomey. Broker Ia not authorized to pive legal advice.

SELLER howeby 8groas 1o sefl on the lerrna s jieth shova, wnd 1o pary & Beoker's
PM  Commizsion as por separsla

Doed ‘..Cj “4‘@! At QAN D PM
Puchaser ~ &
Asidrean L Seffer
Gy, Salw, Zp Corotity Mo
Pons () Acresy
. Ctty, Sate, 7
Pronet o .
o

nl for Br { Sorsn A, Lot

16/11/2000 THU 1t:58 [TX/RX NG 96953 [foo7
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The
Ronald
Lawrence Group

. ADDENDUM - A

To a certain contract dated oL ) . &/pe s, Identiflad below
between: ‘f'ﬁm pai cilnba o . as Purchaser
and:

on that business known as; {pnum A2,
i

and located at: 277 é?gs Lo Fow e rasn Lodiud
{Shreal, Clty. Si200 Zip) . v

This ADDENDUM is executed this _// _ day of od2), and shall constitute an integral part of the
Of{er1 ;or Purrchase and Sale of Assets, Earnest Money receipt and Agreament executed by the undersigned on the
date thereof:

as Sellsr

This agreament is contingent upon Purchasers inspection of Selles's financial records. Sellar shall make
financial records availubie to Purchaser for his inspection during & saven {7) day period. Purchaser shall
examine the records within seven (7) days of recsipt of Seller's Financial Records. Failure of the Purchaser o
remove this contingency in wiiling within saven (7) days of receipt of records shall render this agreament null
and void and earnest maney deposlt shail be returned to Purchasar.

2. Seiler o discharge all liabilities, including taxes.

Selar to indemnify Buyer against al claims arising out of cparation prior ta closing.

4, Purchass Money to have right of sat-off.

5. As pant of the conglderation herein paid, the Seller and It's Principals does covenant that they will not engage,
dirgctly or indireclly, in this type of business within a radius of § miles, from the subject
premises for a tarm of ,(,x_ yaars from date of Purchasar's passession.

B.

Furchaser reserves the right {o take title In the name of hia'ner corporation providing the Purchaser agrees to
~ femain personally responsitle for all conditions ¢f this agreement including signing the promissory nate
; referenced herein - Husband and Wife Signatures,

: 1

Eller to remain with Purchaser, withou! compensation, for S Eiiagm—rtd enable the Purchaser to become
acquainted with the business. Seliar's dufies during this peried wiil ba for training and transition.

Sale Is contingent upon Buyer's and Seller's atiomey's acceptance of final closing documents.

m Date:‘a_l_;&_l_?_’ at __am__pm
' (A '
Purchaser Beiler
Purchaser ) Seller

1071172001 THU 11:58 ([TX/RX NO 88851 Qons
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AGREEMENT FOR PURCHASE
QF ASSETS

“HIS AGREEMENT for Purchase and Sale of Assets ( *

of this _/ day of _a&t_‘

(“$eller™), and Therapy Too, Ine. ("Purchager™) with respect 1
RECITALS

WHEREAS. Seller owns and aperales an ice crewm/
(*Business’), located at 279 Royal Poinciana Way, Paim
Premises™); and

WHEREAS, upen the wrms and conditions s¢t forth
the assets of Seller's business and Seller desires 10 sell such

NOW. THEREFORE, in consideration of the sum of
and valuable consideration and the mutual covenants herein

SPRIMKLES )
i
|
fﬁD %ALE
' !

- 2002, by and between Sp!

PAGE B2
N

—

Inc., a Florida corporation,

“%greement’) is entered into as
; liowing facts.

he

dwich shop Unown as Sprirkies,
achl Florida] 33480, (“Business

in. Purchasei desires to purchase
13 o Purchesgr.

n Dhollars ($14.00) and other good
ntabned, the gerties hercto bereby

rastually agree as follows:

1

1.1 'The foregoing Recitals are mrue and correct anHinc

|
|
|
&pomed herein by reference.

2.1 Pur
hereinafter set forth, Purchoser hereby agtecs to purchase fro
10 Purchaser all of the following assets that are owned by 3
Business, together with any rights 10 the neme "“Sprinkleg
“Mpurchased Assets'): (a) such assets listed on Exhibit "A"

ltth

bjelt 1o the §rms and conditions

eller and Sellek hereby agrees to sell
er dnd used in connection with the
[ tha{ Seller owns, (collectively the
hereto; (b) en assigmment of the

leasehold interest in the Premises; (c) all furniture, fixtures, find efjuipment udlized in connechon
; i ibit"A'; (d) ll trade name I-Spinkles”, apd logos related to the
L Business; () all books, financial repons, customer lists anflivengor lists of the Business; (f) all
"::fwé merketing materials and programs, and (g) &l existing inved oryEm the dat¢ of Closing.
2y “1;‘;' 2.2 h ;ce. Tne Purchase Price to be pé l! by Purchaser d accepred by Seller
.(/ A doys for :he Purchased Assets shall be Three Hundred Fifty Thousged anf No/ 100 ($350,000.00) Dollars,
¢ fimr2 yubject 10 adjustments herein, including, but riot limited to, [jose for the inventory adjustment.
L 2.3 Purchas ¢. The Purchase Pice for tbe Purthased Agssets shall be
payable as follows: ‘

(A) AFIVETHOUSAND DOLLAR (55.9p0.00) Deposit[Initial Deposit™) to be
paid by Purchaser upon execution higeof $nd held in escrow in an inferest
bearing account for the benefit of yrchyser by Céhen, Norris, Scherer,
Weinberger & Wolmer (“Escrow AgH ).l

®) A THIRTY THOUSAND DOLLAH (sao.ooo.oo);_ additional Deposit
( Additiona! Deposit™) to be paid by[urchaser by the end of the Inspection
Period as hereinafter described and heflin gscrow by ¢ohen, Normis, Scherer,
Weinberger and Wolimer in an intcigs bearing accpunt for the benefit of
Purchbaser, !

() THREE HUMDRED FIETEEN THQPSAND DOLLARS {3315,000.00) in

cash or local cashier's check at Clo#rmg, $ubject to adjustments as further

described below,
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s
| The Initial Deposit and Additionel Deposit are ¢ ectively refer‘cd to as ""Deposits”
or "Deposit”.
1 Purchaser fails to terminee this transaction in[ritifg within the Inspection Period
in becordance with Purapgraph V., then the {nitial Deposit and Aq itiogel Deposi} are nonrefundable,
su?ject to and provided that Seller performs all of its obligatigs t forth i§ this Agreement.

I

NY
; 3.1 The parties agree that the Purchesed Assets ing
date of Closing, Prior to the Closing Date, Seller shall bqp
ageordance with customary and ordinary operation of the Bp
imventory shail becorne the property of the Purchaser at no adgp

4] inventoty in existence of the
pivtedd to the inventory in
ineds. At Clgsing, the remaining
iorfal cest to Purchaser.

v
LEASE

4]  Purchaser’sand Seller's obligation hereunder
Purchaser receiving by Closing (1) approval of an assignme
Premises (“Lease™) by the \andlord uncier same (“Approval Cq
of all obligations thereunder including, but not Jimited w, the
of Seiler or apy other parties currently obligated under
Qomingcncy“),nnd (i) Purchaser receiving an estoppel from
satisfactory to Purchaser, stating that therc are no outsianding
“Landlord Eswoppel™. If the contingencies and estoppel
Closing, or arc not waived by Seller and/or Purchaser as
Contingency or the Landlord Estoppel respectively, the
Agrecment upon which the Deposits and all interest earned tHpreop shall be t“eturned to Purchaser.
It is understood that Seller may waive the “Release Continge: i y" and that Pufchaser mey waive the
Landlord Estoppel. [fthe Approval Contingency is satisfied ajfl theRelease Contingency is satsfied
or Seller elects to waive the Release Contingency or Purchase lecks to waive phe Landlord Estoppel
then, all parties shall proceed to Closing in accordance with th terins hereof. Purchaser shall make
its best cfforts to obtain all approvals hercin from the landl$ld urfder the Lease including, but not
limited 1o, submitting all requested in formation to the lendlo l , which may irglude financial reporty
and the financial information of Purchaser, If the Landlord stoppel is not rpceived and Purchaser
does not elect in its sole discretion to waive it, then Purchadgr shill have nd obiigation to proceed
10 Closing and Purchaser shall be entitied 10 n refund of all Jjepopits and interest earned thercon.

 cobtingent upon and subject the
bf tife present jease of the Business
inggncy’), (it Seller being released
4 casd from any Gueranty obligations
[ ty (dollectively ‘"Release
il 1addiord under said Lease in aform
ts by the wenant thereunder (the
cdd above fail, are not satisfied a.
&t fdrth hercafter as to the Release
Liler: or Purchpser may cancel this

YL - . . -’ "
51 Purchaser shall have fourteen (14) days (“Ins
(the date when the last of Seller and Purchaser have signed
other party) in which to make such inspections as Purchaser §
Purchaser determincs that the Purchascd Asgets are not salis i
discretion, Purchaser shall have the absolute right to termi
Period. said termination to be evidenced by Purchaser’s de
the Inspection Pericd, and immedistely thereafter, this trand
null and void, of no further force ard effect, and the [nivia
shall be returped to Purchaser. Purchaser's failure to term ]
Pesiod shall constitute Purchaser’s accepiance on the Pud

ctich Period”) from the Effective Daie
is Clontract anil deliverad same to the
al] desire. 1ffdr any reason whatsover
tort to Purchyser, a1 Purchaser’s sole

jvery| of writterl notice 10 Seller within
tio#, this Agrecment shall be decmed

sit and alliinterest earned thercon
: tcp}is Contragt within the Inspection
isedl Assets in Lheir present condition.

2
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Furtlermore, in such case, Purchaser shall have no further rights tq panc i the on¥act provided that
Selidr comnplics with all of s oblipations under this Agreement ;

vi
CLOSING i
6.1 Pluceof Closing. The Closing for the purchase el pfthe Purdhased Assets shall
be neld in the offices of Cohen. Nottis, Scherer, Weinberger ang olkner, 712 U.S. Highway One,

4th Floor, North Paim Beach, Florida (Telephone 561-844-36( D

6.2 Date and Time of Closing. The Closing for the purghase of afl of the Purchased
Assets (the “Closing Date’ Or «Closing”) shall occur on Octobs 2§, 2002, or|on such other date
as the parties autually agree in writing. If the Approval Contiggenc and/or Rélease Contingency
is ot satisfied by the Closing Date (or waived by Seller in ace danpe with Pafagraph 4. 1), Selier
may extend the Closing Date 10 obtain same for a period not 3§ & ced thiny((30) days fiom the
Closing Date. !

63  CostsofClosing. Seller shal) pay all expenses
and intangible 1axes, if any.

6.4 Documents of Closing. Scller shall exccute aj
with Warranty of Title, assignment of the name “Sprinkles”
Busincss Premises, assignment of the telephone aumber 81l ingform satjsfactqry o Purchaser, and
a Jist of relevant contact and other ;aformation for ell custome gandiven of whom are Jisted
on Exhibit “C" attached heretorfe be atacked st Cl "“j-

N 7

- o:+m=ntary stamps, tremsfer faes,

deljver to Purghaser a Bill of Sale
aysigament pf the Lepse for the

vil
I

71  With the exceplion of the Sciler’s interests i

ljabilities whatsoevet. As to any and al} ctaims arising from stign of thje Business end/or the

Purchased Assets prior 10 Closing, Selier shall indemuify anf§hol Purchasef harmiess from such

claims. As to any and el} clajms arsing from the operationk ¢ thd Busipessiand/or the Purchased

Assets arising on the date of Closing or theresfier, Purchasqy in mnifies Sgller and holds Seller

parmless from such claims. Seller will not execute any contrdfts fqr the Busigess or take any aclion

ot behalf of the Business (execpr a3 set forth herenfter) efter losihg, and to the extent Scller does,
Seller indemnification hereunder gpplies to gaid acts.

' pid |indermnifipations shall include
reimbursement of any attorneys’ fees and costs eccrued inthe efeq'se of any dlaims. This parageaph
shall survive Closing. :

sd, Pw T is a3SUMINE NO

ACLO RECEIVAW

8.1 As to any and all Accounts Receivables duel
at Closing, Purchaser ghall be obligated to forward same im|
monies to the extent Purchaser receives same. This paregrag]
litigation ariging out of Seller's collection of these monies frp
be entitled to recover its attorneys’ fees and costs incurred,
from the party responsible for the Accounts Receivable.

llef priot to Closing, but not yet paid
edigely 1o Seiler after receipt of such
suryives Clo‘ang. In the eveat of any

Purchaser, the prevailing party shall
elldr may glsg seek recovery dircotly

p—

X
DTHER AGK ME

9.1 Seller and Purchaser understand end agred}
expressly contained herein, there have been no representatid

thaﬁ excepl for those representations
g5, cither oral ar written, made by either

3
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pacty o the other, which have been or shall be relied upon T
agreemert between the parties with respect to the subject ma
modificd or altered except by an instrument in writing signed

hls Agrcement donstitutes the entire
Pr h of and maey not be changed,
b ofllthe parties hereto,

] RUME [ AND AN
10.1  Seller and Purchaser will, as reasonably requit I

after the Closing, exccute, acknowledgge, and deliver, or caus :
delivered, any and sll documents as may be reasonably necesss '
purpases of this Agreement.

at gny time and from titme 10 lime
to be execcuted, acknowledged, or
in érder to carry out the intent and

xi
DEFAULT
to'a refusal dr defeult on the part

11.1 In the event that this transaction fails to close 4y
. thie Purchaser may (i) obtain the
sement of all teasonable cxpenses

of the Seller, then in such cvent, at the option of the Purche

return of the Deposit(s), all interest eamned thereon and reirmbs

incurred by the Purchaser in connection with the transactio ! contemplated herein, or (ii) seek
specific performance plus all costs of enforcing the same, 1 remedies constituting Purchaser’s
sole remedies hersunder. Upon the filing of such lawsuit for kbecific performance, as & condition
to maintaining same {within two (2) days of filing}, Purchaser ghall deposit with the Registry of the
Court the entire Purchase Price less any Deposit received by Eddrow Agent. Inthe cvent of adefaull
o the part of the Purcheser, the Initial Deposit paid or to be pgid zbd the Additional Deposit paid
ot to be paid by Purchaser may be retzined by and for the acddunt of Seller along with all interest
earned thereon as agreed upon liquidated damages and relea 4 from escrow to Scller forthwith,
consideration for the execution of this Agreement and in full Mk ttiament of any claims whereupon

Purchascr and Seller shall be relieved of all obligations if 8 Initial Deposit and/or Additional
Deposit has not been made, Purchaser will immediately delivil those monjes 1 Seller directly,

Xi1
MISCELLANEOQLS
12.1  All personal property "axes shall be prorated
reinain the property of Seller. Any security deposits and pre
naid to Seller at Closing from Purchaser and Seller will assi
Closing. Purchaser shall be responsitie for establishing its o
obligation to Seller for any deposits relating thereto, Time i
This Agrecment may be executed in any number of counts!
constitute the Agrecment of the parties. The execution of
facsimile signature. No modification or amendment of this A
unless in writing executed by both Purchaser and Seller. T}
accordance with the laws of the State of Fiorida, and jurisdic
Jie in Palm Beach County. In connection with any litigati
appe!late proceedings, arising out of or in Any manner relating
shal! be entitled to recover sll costs and sxpenses, including b
fees and costs. This Agreement and the terms and provisions
e pinding upon the respecsive heirs, executors, personsi re
the parties hereto. Risk of loss until the date of Closi
Purchased Assets shall be conveyed to Purchaser in the
Agreement, ordinary wear and tear excepled.

Clpsing. All utility deposits will
id rent relsted 1o the Lease shall be
thd rights to barme 1o Purchaser ut
n utlity accounits and shell have no
f the cssence 85 to this Agreement.
5, any one and all of which shall
his Agreement may be by actual or
ement shall be of any force or effect
s Agreement shell be interpreted in
on for any litigstion hereunder shall
, adtion, suit or dispute including.
1his Agreemcat, the prevailing party
notlimited to, ressonable slttormey’s
areef shall inute to the bensfitof and
senlatives, sugeessors, or assigns of
|
!

{ challl he that of the Sclier. The
me tondltion a3 of the date of this

4
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13.1 Purcheser and Seller each warrant 1o the other fat Jo real estLtc brocker or agent

{“Biroker”) has been used of consulted in connection with the
Assets. The parties hereto co
from and against any actions,
reasonable aftorney s fees), resulting or arising from any samm
1o any broker or agent because of the purchase and sale of the
and deliver of this Agreement, due to the acts of the indemni

X1y
NOTICE
14.1 Nosice. Notice, request, demand, instructhion or
any party hereunder shall be in writing ond sent by registered of

(hird copy W follow by certified or regi
If to Seller: Sprinkles, Inc.
Atin: Tom Walsh
2415 Meding Way
Wes: Palm Beach, FL 33401
Fux #561 832-0561

With o copy 0

ifto Purchaser Thegepy Too, Inc.
/o Donna Marks
122 Valencis Road
West Palm Beach, FL 33401

Fax # 561 366-8116

With a copy to.

142 Netce shail be deemed to have been giverl
sddressees and addresses for the purpose of this section may

venant to each other and agree to 4
damages, real estate commissions

es, bosts and dxpenscs (including
iond, feas, costs and expenses due
rchigsed Assetk and the execution

herkcommunigation (o be given lo
ru‘ﬂcd mail, t4legram or facsimile
! i

Gregory K. Cohen

712 U.S. Highway One

Sty 400

North Palén Beach, FL 33408
Fux # 561/842-4104

Jordan C.{Paul

¢/o Aquil4 Property Company.
iInc.

13111 Novjl' University Drive,
. Sufte 72

{Coval Springs, FL 33063

| Fax # 954 340 0420

hpog receipt ¢f said notice. The

pursuant hereto, Unless and until such written netice is recH
stated herein shall be decmed to continue in effect for all puy

#r. ged by giving written nofice
ved| the last afidressee and address

hses hereundet,

XV

TIME AND ACC

181 1t this offer is not executed by the Seller and
thereafter be d=emed null and void, The date of this Agreen
when the last of Sctler and Purchaser have signed this Agte

Agreement.
XVl
ADDITIONAL
16,1 All Closing Fees and other costs and expensky

and representatives shall be paid by Selle
Purchaser’'s counse

¥ ]

1, agenis, and wprcsenumirs

hhser by this offer shall
(“Hffective Date") shall be the date
enfl Time is pf the essence of this

of s:mrs Closing Agent, counsel,
All fees, cdsts, and expenses of
shall be paid by Purchaser.
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16.2 Ifarelcase is nut obtainod of Selter under those leH
and towels, Purchaser will pay the balance due under those lea

163 Purchaser assumes responsibility for all gift rifkcates outdtanding as of the
Effective Date. To the exiem Seller issues any new gift certifidles frior to Closing (except as sel
forth below), Seller will credit that amount to Purchaser at Clo{ing.

16.4  Advertising:

Chamber of Commerce - Seller will make 8 payment
No/100 ($270.00) Dollars for the advertising.

Official Guide to Palm Beach - There isa bill of Nin
($$35.00) Dollars with an obligationto provide additional Two
Dollars of gift certificates. 1f Seller s released of all obligatiq
Publications and Media Corporation (the paity 1o the advertisi
all such obligations (including those for the gift centificateg) [f Seller is not released of all
cbligations for said advertising By Passport Publications and i' dia Corporation, Seller will remit
payment of Nine IHundred Thirty Five and No/100 (3935.4) Deilars at Glosing to Passport
Publications and Medis Corporation and provide Passport Pub [ationhs and Media Corporation gift
cetificates up to Two Hundred Fifty and No/100 (§250.00) Dt jars, and Purchaser shall reimburse
Seller Nine Hundred Thirty Pive and No/100 ($935.00) Dollafyat Closing and Purchaser shall be
responsible for honoring the gift certificates (in such instance redlt will be rovided from Seller
1o Purchaser for the gift centificates).

Palm Beach Illustrated - There is a balance as of Septe
Hundred Two and No/100 (32,102.00) ollars. Seller will remplf Segtember and October payments
and be reimbursed such October payinent at Closing. ln itian, if Selldr is rejeased of all
pHiigations for said adverlising by Palm Beach Media Grou Y Inc. (the party to the advertising
contract), Purchaser will assume all such obligatiops. If Seile ll" not released of all obligations for
sald advertising by Palm Beach Media Group, Selier will rem ii he balance of One Thousand Two
Hwndred Sevemty Five and No/100 (81,275.00) Dollars at Clos i to Palm Beadh Media Group, Inc.
and Purchaser will reimburse these monies to Seller a1 Closi H :

168 Purchaser acknowiedges that Purchaser has b ='
Beach has stated that meintaining cha.rs in the Business Pre ‘
Husiness Premises and no written cons:nt has been obtained.
during the laspection Period including conducting conversat
clects  1f Purchaser is not sausfied, Purchaser may terminat
Perjod. If Purchaser is satisfied, Purchaser will proceed to
mescnr state.

166 A: Closing, Seiler will deliver 10 Purchaser
Deparument of Revenue for the month of Scptember.

pes with Boft Serve and for aprons
g ot Closing.

| only Two Hundred Seventy and

urgited Thirty Five and No/ 100
ndred Fifty ant No/100($250.00)
s for said advenising by Passport
contract), Puschaser will essume

r 22,2002 of Two Thousand One

n advised that the Town of Falm
ffiscsthas been grandfathered to the
rchaser can canduct investigations
ins with Brian House, if Purchaser
his Conkract within the Inspection
psing and accopt the situation in its

Mool of sales tax Temittance (o the

xvi

ON

entd and warrants 1o Purchaser that
Lbmplece s of the Effective Date and
2d¢ then and a8 though the Closing
ectibn 17, All representations and

3 4 .
Representations and Wairanties of Se¢ller, Sellerre
the statements contained in this Paragraph 17 are correct and
will be comrect and complete a5 of the Closing Date (as though
Date were substituted for the Effective Date throughout this
warranties berein will survive the Closing Date.

PAGE a7
e
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du\t:rgmiz*, validly existing,

17.1  Organization of Company. Seller is a corporati

hrpotation.
er land authority to execute and

172 Authorization of Transaction. Seller has full pHpwer |
deflver this Agreement and tc perform its obligations hereunde I Without limiting the generality of
the: forcpoing, the board of directors ad the sharcholders i Seller have duly authorized the
exgcution, delivery, and performance of this Agreement and this ; greqment congfittes the valid and
legally binding obligation of Seller enforceable in accordance Jth ifs Lerms conditions.

17.3  Litigation. To the best st Seller's knowledge, [elief represen snd warrants that
Seller is not aware of any actual or threatened litigation relatibk t the Seller, e Business, or the
Asscts,

17.4 Legal Compliance. Excuptas described in Secti
knpwledge, Seller has complied with al! applicable laws (incl
foteign governments (and all agencies "hercof).

»

{ lsrr abave, 1 the best of Seller’s

les, regulbtions, codes, plans,

L]

!
b A H
MISCELLANEQUS

181 Escrow Agentreceiving furds or equivalent is
thereof 1o disburse same in accordance with the terms and con
clearance of funds shall not excuse pertormance by the Purchas
Agent’s duties or fiakilitics under the provisions of this Ag
Escrow Agent's sole discretion continue to hold the subject
nutuslly agree to the disbursement thereof. or uniil e judgmerp
shall determine the rights of the partics thereto, or Escrow Ay
of the Circuit Court having junsaiction of e Jiaputc, and vy 3
such sction, all liability on the part of the Escrow Agent shal l|
of accounting for any items theretofore delivered out of esor
Seller and Purchaser wherein the Pscrow Agent is made 2 pa
hereunder. or in the event of any suit wherein Escrow Agent
escrow, the Escrow Agent shall be entitled 10 recover 1easo
spid fees and costs 10 be charged and assessed as court coS
tscrow Agent dogs not represent Selizr, All parties agree (b3
tp any party of person whomaoever for mis-delivery to Sell
dscrow, uniess such mis-delivery shall be due to willful breac
on the part of the Escrow Agent. The partics acknowledge
connection with the Contract. The purties further acknowl
have the right to represent Seller in sonnection with any di
Seller in conpection with this Agreernent or the Contrect.

ihofized and qgrees by acceptance
ionp of this Agreement. Failure ol
_ Inkhe event 9f doubt as to Escrow
emdnt, the Excrow Agent may in
tterlof this cadrow until the parties
f afoun of campetent jurisdi ction
1 iy depositisame with the Clerk
ntifying alljparties concerned of
|y terminatey except to the extent
. 1h the event of any suit between
by virtue of agding 63 Escrow Agent
terbleads the pubject matter of this
c atforneys’ fops and costs incurred,
in favor of tife prevailing party. if
he Escrow Ageat shall not be lisble
o Plirchaser of items yubject 1o this
fthip Agreemant or gross negligence
nt Edcrow Agept represents Seller in
e arid agree lht1 Escrow Ageot shall
burcd arising between Purchaser and

|
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IN WITNESS WHEREDF, the parties have executed
rdspective heirs, executors, personial representative, successol

fitst above written.

Signed, sealed and delivered
in the presence of’

UUMEN, NUMKES ) . - I

Pﬁnt:

Primt

PHint:

Pidint:

SPRINKLES

is Agrcament, for themaclves, their
and'assigns, a$ of the date and year
i

|

SELLER |
SP .i C.a i cprpofatios
/‘ r
Print
Its: *
i
PURCH El{

THERARY TO, INC

ok

By:
Print: Qu/A AN ApLLSY
fts:

S e 1ol
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COHEN, NORRIS

Exhibit “A”
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EXHIBIT C



ASSIGNMENT

THIS ASSIGNMENT made this 2% day of x5+, 2002, by and between Sprinkles, Inc.,
a Florida corporation (hereinafter referred to as the “Assignor™), and Therapy Too, Inc. (hereinafter
referred to as the (“Assignee™) provides as follows:

WHEREAS, Assignor and Assignee entered into a certain Asset Purchase Agreement dated
on or about je /i » 2002 (the “Agreement”), which is incorporated herein by reference and
made a part hereof), for the sale by Assignor to Assignee of all Assignor’s right, title and interest in
and to certain of the assets owned by Assignor and used by the Assignor in its business conducted
at 279 Royal Poinciana Way, Palm Beach, Floiida 33480 (“Business); and

WHEREAS, as a conditionto the sale, Assignee has required Assignor to execute and deliver
this Assignment.

NOW, THEREFORE, in consideration of the sum of $10.00 and other good and valuable
considezation, the receipt and sufficiency are hereby acknowledged, and intending to be legally
bound, Assignor transfers to Assignee, all its rights, title, and interest in and to the following items:

a The Name “Sprinkles” and any deviations thereof.

b Telephone Exchange Number - S67 £$°G //%Dand

Facsimile Number - W/ Al

IN WITNESS WHEREOF, Assignor has caused this Assigﬁment to be duly executed on the
date first above written

Signed, sealed and delivered :
in the presence of: i

WITNESSES ASSIGNOR: :
45%-"/;/} 2
Print: &,F_? Lo . e
Thomas Walsh, President / !/
. Print: Dated:
y. ASSIGNEE:
/// g2 - THERAPY TOO, INC.
Pring”” Jud, . C- ¢y . - ”
l}}/ 7 By: %/‘9‘"?&’4_ (/2.&.5@, %aw
Donna Marks, President '
Print: Dated: a2y LO08

FAWPDOCSVINICK Yiclients\SPRINKL ES\Sale\AssgnName wpd



