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INTRODUCTION

Opposer, Embarcadero Technologies, Inc. (“Embarcadero” or “Opposer”), a Delaware
corporation engaged in the development, mangethdvertising, distribution and sale of various
computer software products, including, among others, computer software for modeling, software
applications development, and integrated development environments (“IDEs”), and for related
services, including, among others, education and training services in the use of computer software
and computer software consultation, design and development of computer software and technical
support services in connection with computer software, opposed the intent-to-use applications of
Applicant RStudio, Inc (“RStudio” or “Applical) for registration of the following mark in
connection with the goods and services in Application Nos. 77/691,980691,984 and
77/691,987in Classes 9, 41, and 42 (hereinafter collectively referred to as the “Applications”):

RSTUDIO

Embarcadero’s grounds for this opposition are (1) a false suggestion of connection under
Section 2(a) of the TradenkafAct of 1946, 15 U.S.C. 81052(ayé (2) a likelihood of confusion,
mistake or deception among purchasers, usertharmalblic under Section 2(d) of the Trademark
Act of 1946, 15 U.S.C. 81052(d). All of the grounds for opposition arise from Embarcadero’s
extensive common law rights in and incontestable Registration No. 2,203,227 for the mark:

ER/STUDIO

! “Computer software for statisticabmputing; computer software feoftware applications development”

2 “Providing training in the use of computer software; pravidiraining in the use of statistical methods and related
computer software”

3 “Application service provider (ASP¥&turing software for statisticalmogputing and software applications
development; computer software consultation; design and development of cosafiwtare; technical support services,
namely, troubleshooting of problems with computer software programs”
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In particular, Embarcadero contends, and th@ssce presented in the record and discussed
herein proves, that consumers are likely to bewsad or mistaken as to the source, association or
sponsorship of Applicant’s produ@sd services as a result of Applicant’s confusingly similar mark,
RSTUDIO, if allowed to be registered, as the mark will be used for the same or similar purposes,
advertised and promoted to and directed as#me trade channels and the same purchasers, and
will be used for the same or closely related purposes, and in the same environment as Embarcadero’s
software products and related services.

Applicant denied the essential allegationshaf Notice of Opposition in its Answer, filed
January 27, 2010. Both sides have presented tasfiand various notices of reliance during their

respective testimony periods. The matter is now ripe for adjudication.

DESCRIPTION OF THE RECORD

In accordance with Trademark Rule 2.122, 37 C.F.R. 82.122, the record includes the
pleadings in this proceeding, the file historiegpplicant’s intent-to-use applications for the mark
RSTUDIO (AppIn. Nos. 77/691,980, 77/691,984, and 71/687), and Embarcadero’s pleaded
registration for the marER/STUDIO (Reg. No. 2,203,227).

In addition, Embarcadero entered the following additional evidence during its testimony
period:

o Testimonial deposition, with exhibits attached, of Mr. Jason Tiret (February 9, 2011),

Director of Modeling and Design Solatis at Embarcadero Technologies, Inc.

° Notices of Reliance (hereinafter “Opposer’'s NOR” or “Opposer’s Rebuttal NOR”):
o Applicant’s website as of February 28, 2011 and May 25, 2011 showing how

Applicant uses thRSTUDIO mark and how the site has changed since the close of

Emb v RStudio-91193335-Opposer’s Brief on the Merits 9



their testimony period.

o Embarcadero’s website as of February 28, 2011 to show the broad variety of
products offered under tleR/STUDIO brand name.

o The discovery deposition of Mr. Joseph J. Allaire (September 27, 2010)

o Printed publications explaining the émputing language, the R development
environment, and how the R computing language relates to other computing
languages.

o Printed publications explaining how the Rmauting language directly relates to and
is well suited for use with relational databases.

o Printed publications explaining how tB&/STUDIO brand of products interrelates
with a wide variety of databases, including flat file databases.

o Printed publications of dictionary definitions of the term statistics.

o Printed publications of R-specific conference announcements showing the varied
community of attendees.

Applicant, for its own case, presented the following evidence during its testimony period:

° Testimonial deposition, with exhibits, of M¥oseph J. Allaire (April 15, 2011), CEO of

RStudio, Inc.

° Notice of Reliance (hereinafter “Applicant’'s NOR”):
o Designated portions of the discoverydsition of Embarcadero Technologies, Inc.

(November 4, 2010).

o Embarcadero’s Amended Responses to Applicant’s First Set of Interrogatories,
namely No. 14.
o Printed publications discussing the R language and the statistical computing

Emb v RStudio-91193335-Opposer’s Brief on the Merits 10



functions therein.

o Applicant’s website as of April 18, 201fi@ving how Applicant uses and advertises
RSTUDIO.
o Collection of an excessive number of websagfered to show that “Studio” is used

in the names of software products conaée to those offered by both Embarcadero
and Applicant.

o Collections of an excessive number of webpages proffered to show that “ER”, as
applied in a vacuum to relational databases and database software means “entity
relationship”.

o Embarcadero’s website showing the broad variety of products and services offered
by Embarcadero, including those underE#®/STUDIO brand, as well as current
prices for the same.

o Printed publications offered ostensibly to create the impression that there is a

separate and distinct statistical computing software category.

STATEMENT OF THE ISSUES

The sole issue ripe for adjudication by the Board in this proceeding is:

1. Under the analysis laid outrrre E.I. Du Pont de Nemours & Gd.76 F.2d 1357,
177 USPQ 563 (CCPA 1973), is Applicant's mRE&TUDIO likely to cause confusion, mistake
or deception among purchasers, users and the puli¢tes source, association or sponsorship of
Applicant’s products and services in light of Embarcadero’s extensive prior rights in the mark

ER/STUDIO for closely related goods and services in the identical channels of trade?
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RECITATION OF THE FACTS

On January 9, 2010, Embarcadero, with the belief that it has been or will be damaged by
registration on the Principal Register of the mtR8d UDIO shown in Appins. Ser. Nos. 77/691,980
(Class 9), 77/691,984 (Class 41), and 77/691,987 (Clasiid@}he instant opposition. Complaint
at 1. As grounds for this opposition, Embarcadero alleges likelihood of confusion, mistake or
deception among purchasers, users and the plebIfff] 7-9. Embarcadero bases this opposition on
its extensive prior use and incontestable registration of the ERISTUDIO, as shown in
Registration No. 2,203,22W. 1 1-4
l. Creation, Development, and Expansion of ER/STUDIO

Embarcadero is now and has for many years been engaged in the development,

marketing, advertising, distribution and safezarious computer software products,

including, among others, computer software for modeling and for software

applications development and for related services, including, among others,

education and training services in thge of computer software and computer

software consultation, design and develepirof computer software and technical

support services in connection with computer software.

Complaint at 1. Within this mission, Embarcadero first developed and released the initial
ER/STUDIO branded product in 1997, Applicant’'s NOR, Exh. A (discovery deposition of Jason
Tiret on November 4, 2010) at 27:19-25, whichrateuld become the flagship product under the
ER/Studio brand umbrella of software produdi. at 14:2-7. Since the introduction of
ER/STUDIO in 1997, there have been no periods oétimnen Embarcadero has not had ER/Studio
branded products on the market, and, in fact, has continually offered an ever increasing line of
ER/Studio products and services. Tiresflimony 131:23-25, 132:1-2, Feb. 9, 2011, Exh 9 (showing

a variety of archived Embarcadero webpages promoting and selliBgrIBd UDIO brand from

as early as 1997).

Simultaneously with the launch of the flagskiR/Studio product, Embarcadero applied for
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and later obtained on Noveebl0, 1998, Registration No. 2,203,287 ER/STUDIO in Class 9
for “entity relationship modeling software for SQL databjseemplaint at 3. This registration
became incontestable and conclusive evidence of Embarcadero’s exclusive rights therein as provided
under the Lanham Act on November 10, 2003, and Erabaro filed a Declaration under Section
15 immediately thereafter, which was acknowledged by the USPTO on January 20¢d20@4.
Embarcadero duly renewed the registratiorafturther 10-year term on May 19, 2009. Complaint
at 1 3. As discussed furtherltn®, the description of the goods the registration, while still
accurate today as to some of the software available undeéRi#$aUDIO brand, represents only
a small portion of the vastly expanded common law rights that have been steadily developed and
enjoyed by Embarcadero under EiR/STUDIO umbrella of products and services since the initial
launch. Applicant's NOR, Exh A at 93; Tiret Stenony, Exh 9 (showing a variety of archived
Embarcadero webpages cataloguing the expansion of products and services offered under the
ER/STUDIO brand since 1997).

When firstreleased in 1997, the initial ER/Styglioduct could (1) build database structures;
(2) lay them out visually; (3) generate code tinatites a database; (4) reverse engineer the database
structure; and (5) publish all of this information to HTML in order to distribute information to the
end user. Applicant's NOR Exh A at 14:13-20hese functions were developed for “any data
professionals that handle either the design development or management of the ddthlkstse.”
28:19-21. ER/STUDIO branded products have, since the beginning, been targeted to any
“customers that have dathf. at 29:25. As the products and services are not industry spktific,
at 30:1-2; Tiret Testimony at 116:21-22, #RR/STUDIO line has steadily grown to becom$l&
million per year line, which has been sold every day since the initial release. Tiret Testimony

131:21-25, 132:1-6, Exh. 9. This is due to the fact thaEBR&STUDIO brand is suitable for all
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businesses, and as such, has naturally expanded well beyond the realm of “entity relationship
modeling software” to become a “line of produttdps a database user through the entire database
cycle” Tiret Testimony at Exh. 2, pg. 3, of designing, developing, and managing a database.
Applicant's NOR, Exh A at 16:21-25.

To further expand its reaches, Embarcadequired CodeGear LLC, a software company
specializing in application development t®ah 2008. Tiret Testimony at 108: 21-25, 109, Exh. 4.
With this acquisition, Embarcadero extended its capabilities and customer base to sell products and
provide services to consumers in all sectors of the application software development continuum,
whether they be database developers or application developers, or a mix . @ith09:17-22
(“the logic behind the acquisition was so we cosgll both [types of products] to both [customer
bases]’ld. at 110:21-24). This acquisition markedew stage for Embarcadero as it now could
offer products and services for the entire software development continuum, following the already
natural, logical expansion of its products and servide&t 110:4-9 (There is a logical connection
between database products and application dprent products. Software applications typically
utilize data and information, which, most logically, is stored in a database.)

Il. The Software Development Continuum and the ER/STUDIO Line

The software development continutiis the spectrum connecting all aspects of software
development together. Although each individual aspect can be considered distinct, the software
development process and implementation as a whole does not work in a vacuum; each individual
aspect is of little separate use without relying on a prior step or proceeding to the next individual

part. Even Applicant readily acknowledges thet & spectrum where opertion of the field, such

4 For more detailed information regamndithe software development continuwg®e Tiret Stipulated Testimony, Tiret
Testimony, Exh 2, at 3-4ftached hereto as Appendix A.
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as database development, is then incorporatedhidlifferent area, suas running analyses and
statistics on the data that is ultimately storettiédatabase created. Allaire Testimony at 136:16-24
(“there’s a sequence of design/architecture and then development”).

Databases are at the core of the modern coniahsoftware application process, which is,
in essence, the creation and use of application programs to act on data important to a business’s
activities. Tiret Stipulated Testimony, Tiret TestimoByh 2 at 3 (“Tiret Stip. Testimony”). Atthe
start of the process, a developer or developagntdesigns and models a database to determine
what data needs to be stored, how it neeth& tstored, and how it will be accessed and uged.

From this model, database designers create databases needed to meet the business tbjectives.
Once created, a database is then filled or populated with relevant data which is then updated
constantly — an ongoing process that continues through the life of a database. Various database
management tools and utilities help with the maiatee, upkeep, statistical analysis or “metrics”,
guality assurance checks, and overall management of the dat&hase.

Once populated with data, a database must take its place in the software development
continuum, else it serves very little purpose. Allaire Testimony at 136:16-19 (“Design and
architecture software [such as ER/Studio] allgws to build a specification for the software and
then application development software enablestgaactually construct the software”). At this
point, a populated database is used by variougagpn programs — some “off the shelf”, but the
majority of which are written using applicatiorvédopment software or IDEs (integrated software
environments) to specifically work with thetdbase to accomplish a specific purpose or function.
Tiret Stip. Testimony at 3. These variousdavide-ranging application programs access the
database to operate on the data within andrmaplish the desired goals and requirements of the

business operatiomd. at 3-4. The final output from these programs is typically in the form of
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graphical reports, statistical reports and analgsethe information needed by the business in tis
day-to-day and/or long term operatiofts.at 4.

All of the above functions are found withitheer Embarcadero’s ER/Studio line of products,
or the companion Embarcadero products sold in conjunction with the ER/Studio line, which
complement ER/Studio products, and are markietedd used by the same customers for the same
or closely related purposds.

ER/Studio products allow customers to begin wtideling the database they wish to create.
From there the ER/Studio brand of products amdaes lead the customer through the design and
development of their individual databakse.Once created, the database is implemented when the
customer inputs the relevant data and informatithimit. Tiret Stip. Testimony at 4. From these
initial steps, the database creavath the help of the ER/Studliproducts and services becomes a
powerful tool to the customer, as they cannesated Embarcadero brands, as well as ER/Studio
branded IDEs to create software applicatitmseasily analyze and report different statistical
analyses on the data or any combination of retudtsiser wishes to see from the data originally
inputted.ld.
lll.  Embarcadero’s ER/STUDIO Product Line Today

Embarcadero’s vastly expandB&®/STUDIO product line today goes well beyond pure
entity relationship modeling. Applicant’'s NOR, Exh A at 12:6-10. TodayE®R&STUDIO brand
includes other modeling tools, such as Univielvéadeling Language (UML), an entirely different
type of modeling from entity relationship modeling, as well as IDEs (integrated development
environments) for developing software applications on top of a database. With products such as
ER/Studio Data Architect, ER/Studio SoftwareRitect, ER/Studio Business Architect, ER/Studio

Repository, ER/Studio Metawizard, and a varmtipundled packages — discussed below — it now
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incorporates tools for consumers anywhere within the software development continuum from

designing and developing a database, to implemeataaabase with relevant data, to analyzing

and reporting different statistical analyses on tha deeded by the business in its day-to-day and/or

long term operations. Tiret Testimony, Exh 2 at 4. Additionally,BRéSTUDIO brand of

products, along with their companion produbtst are sold in conjunction with tle&R/STUDIO

line, See Appendix B to this Brief (showing t&le variety of companion products and services

offered for sale on the Embarcadero website tqdagmlessly interact with various applications

programs — written using application devela@mn software or “integrated development
environments” (“IDES”) — that access a database and operate on the data to accomplish the desired

goals and requirements of the business operation. Tiret Testimony, Exh 2 at 4.

The products within theR/STUDIO family include the following:

° ER/Studio Data Architect is the flagship database design, and modeling development tool
of Embaracadero. Applicant's NOR, Exh Alt:5-6. Originally referred to as simply
ER/Studio]d. at 14:1-5, this product goes beyond merely modeling entity relationships and
allows users to build a database structure, lay it out visually, generate code from which the
database would be created, and reverse engtheatatabase structure to help users publish
the results to HTMLId. at 14:12-20.See alsdiret Testimony at Exh 6. ER/Studio Data
Architect also performs statistical analysesthe database so the users can understand the
size and construct of the database, and factor in these metrics when planning for future
growth. Tiret Testimony at 128:4-6.

° ER/Studio Software Architect is a similaiopiuct to ER/Studio Data Architect, except that

° Reverse engineering a database in ER/Studio Data Architect is the process of taking a pre-made database and
extracting the information on how it is built to understand it, tgveew objects into the database, make changes to thiea@xis
objects in the database, and generate new codeefee changes. Applicant's NOR, Exh A at 15:3-13.
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it is geared toward software rather thamatabase. Also going far beyond pure entity
relationship modeling, ER/Studio Software chAitect is an integrated development
environment (“IDE”) within which consumers develop software applications using the
Universal Modeling Language (UML), a differagpe of modeling from entity relationship
modeling.ld. at 108:7-8, 12-15. Users visually design and analyze complex software
applications by running statistical analysesthe software, in order to better understand
them,Id. at Exh 6, with the results tfese analytics being viewed graphically in a bar chart,
or in a spreadsheet forméd. at 131:2-7.

° ER/Studio Business Architect expands awagfpure entity relatiomsp modeling software
and provides tools for process and conceptual modeling of a database, Applicant’'s NOR,
Exh A at 19:17-18. This produsimplifies very detailed and complex databases into a
smaller number of objects so that a businesssole can understand the data stored within
a database, and how the data is related to each other at a highler. v20:1-4.See also
Tiret Testimony at Exh 6.

o ER/Studio Repository is nantity relationship modeling software, but rather a model
management system, storing the database development models used by a business, and
allowing concurrent access the models so thatldpees can be more efficient with data and
business modeling projects. Tiret Testimoniealh. 6; Applicants NOR, Exh A at 13-15.

This product interacts with a variety of industry leading database management systems,
including Oracle, IBM DB2, Sybase Adaptive Server Enterprise, and Microsoft SQL

Servef. Tiret Testimony at 121:12-13.

6 This vendor list representgly a subset of the actual databases thabeanodeled with ER/Studio or developed
with ER/Studio Data Architecfiret Testimony at 121:14-16.
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o ER/Studio Portal, like ER/Studio Metawizarsinot entity relationship modeling software
at all, but rather distributes and interfageth the models stored in ER/Studio Repository
via the Internet. Applicant's NOR, Exh A at 23:13-18. From this web interface, users can
run graphical reports on the models, do statistical métied analyses on the database
models and other general reporting that would aid the consumers with the models. Tiret
Testimony at 122:3-16See also Idat Exh. 6.

° ER/Studio Metawizard takes the informatidooat a database from the logical or physical
design and exports it to a different format sbied party’s tool can do further analysis, data
modeling, or further software modeling. at 107:19-25, 108:1. Thexportation feature,
far removed from pure entity relationshipodeling, allows consumers to seamlessly
continue through the software development continuum and obtain even more information
and analysis about a particular database.

° ER/Studio Viewer is a read-only product that allows a user to open a model produced in
another ER/Studio product and view it, naviggteoom in, zoom out and print the model.

Id. at 141:3-6.

In furtherance of its goal to be a “one-stop-shimp’its customers, Embarcadero also markets and

sells a variety of bundled packages with ER/Siydoducts, that incorporate other products offered

by Embarcadero to cover the entire software development continuum in one convenient package.

Every one of these packages go well beyond the entity relationship modeling software listed in

Registration No. 2,203,227. Examples of such comprehensive packages include the following:

o ER/Studio Developer Edition is a version of/SRidio Data Architect that is embedded with

" “Metrics” refers to a general reporting interface thimves the customer to do a#ijt counts, averages across
different tables, and other statistical analyses database. Tiret Testimony at 122:17-25, 123:1.
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RAD Studio, a bundle of all of Elparcadero’s application development tools and IDEs that
consumers can use to build any application they warat 152:25, 153:1-2, Exh 10, putting

both application development and database development together in one package. Tiret
Testimony at 110:10-16.

° ER/Studio Enterprise Edition bundles ER/@b Data Architect, ER/Studio Business
Architect, ER/Studio Software Architect, ER/Studio Portal, and ER/Studio Repository in one
convenient package so that companies cbtain all of their database and software
development products and services in one place. Tiret Testimony at 118:4-10, Exh. 6.

° ER/Studio XE bundles together ER/Studia®Architect, ER/Studio Business Architect,
ER/Studio Software Architect, ER/Studio rRd, ER/Studio Repository, and ER/Studio
Metawizard which can be used regardledbetype of database the user Hdsat 114:13-

25, 115:1-10, Exh. 6.

Embarcadero also offers Embarcadero All-Accasproduct that bundles editions of all of the

Embarcadero products, including ER/Studio, so tisaigle user or company can have all the tools

necessary for the entire spectrum of software developiadeiat 113 (“All-Access was launched

. . . [for] smaller companies that have peopl tiho the database development, the application

development, [and] monitoring performance opzation, [so] they can get all of our products at

a nice entry price. . . It [gives] them the full kiafispectrum of tools”). This package of software

allows a single customer to design and develop a database and then build applications in an IDE

using the databaskl.

IV.  Embarcadero’s Marketing, Promotion and Sales
As discussed above, today, Embarcadero offers products and services to large and small

companies, and even single users, ApptisaNOR, Exh A at 50:17-19, that provide a full
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spectrum of tools all phases of the softwdegelopment continuum, and for the entire software
development life cycle. As Embarcadero does natthmeir customer base to any specific industry,

and rather reaches any customer anywhere that hagdlat29:25, 30:1-2Tiret Testimony at
116:21-22, the marketing and promotion of products and services is very broad. In fact about
$500,000 per year is spent on marketing activities, webinars, and trade shows solely for the
ER/STUDIO brand alone. Tiret Testimony at 132:10-Buch broad advertising and marketing,

in addition to the expansi@f the capabilities offered by tHeR/STUDIO brand has allowed this
product family to become a $14 million per year product lisheat 131:24-25, 132:1-6.

In furtherance of the goal to reach every potential customer and to emphasize the
interrelationship of ER/Studio and the companion products for use in the continuum of IDE and
application development, Embarcadero marketefatheir products and services jointly, using a
variety of different technique®irect sales representatifgelesales representativagmote sales
representativé$ global partners that sell in various regions and countries throughout the world,
third-party websites that specialize in reselboffware, Applicant's NOR Exh. A at 45:11-18, and
trade shows such as Enterprise Data Wadldat 54:21-24, are some of the various methods used
to market and sell the Embarcadero products. Mew&mbarcadero’s main sales portal for all of
its goods and services is directly thoughBEBmbarcadero e-commerce online shoplsitat 45:19-

24, 54:1-4.

8 Direct sales representatives field inquiries directly frowspective customers who semit Embarcadero and their
products and services.

% Telesales representatives call prospective customerake sales. They are also referred to as “inside
representatives”. Applicant's NOR Exh A at 49:8-12.

10 Remote sales representatives go directly to a custoplacs of business to sell directly to them. Applicant's NOR
Exh A at 45:13-14.
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Continuing with the trend to market a conpline of products antbmprehensive packages
to aid a customer throughout the entire software development life cycle, Embarcadero sells every
one of their products and services, whether for database development or development of an
application to build upon that database, fiitvn same online webpage. Tiret Testimony at 112:10-
18;1d. at Exh 5; Appendix A to thiBrief. Although the products@aseparated into different groups
on the one online shop page, Embarcadero does not distinguish different sales channels for the
different productdd. at 112:19-21, since, when used together or boughtin a bundle, customers have
a comprehensive set of tools for the entire software development contiduatnl13:19-22.
V. Applicant and its Trademarks

RStudio, Inc., solely owned by Joseph J. kdlawas formed in late 2008. Opposer’'s NOR,
Exh B at 20:9-10. Applicant develop#te name for his company and prodiRETUDIO, by
combining his current desire to provide toolated to the R programming language, with the notion
of an artist’s studio, or a place whefktle tools one needs are in one plddeat 60:13-18. The
RStudio product is advertised as providing ao$ébols to make it easy to learn, understand, and
use the R programming languadd, at 27:2-5, and is expressly described as an integrated
development environment (IDE) to build and depeprograms in the R language to run analyses,
models and data visualizations or grajthsat 39:18-24, 40:1-7. Ultimatelghis tool is a “front-end
facility that calls R”, a free programming languatgscribed by its developers as “an integrated
suite of software facilities for data maniation, calculation and graphical displalgl”at 85:12-16,
Exh. 9. The RStudio product helps its users toguarfanywhere from basic to complex statistical
analyses on data and graphs the results. Allaire Testimony 208:13-14, Apr. 15, 2011; Opposer’s
NOR, Exh B at 78:2.

On March 16, 2009, Applicant filed three inteattise applications for registration of the
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markRSTUDIO in Classes 9, 41, and 42. Allaire Tesiimg Exh. 1. The three applications were
published for opposition on July 14, 2009, and opposed by Embarcadero on January 9, 2010. The
applications as published, include the following goods and services:

Class 9 Computer software for statistical computing; computer software for
software applications development;

Class 41 Providing training in the use of mputer software; providing training in
the use of statistical methods and related computer software;

Class 42 Application service provider (ASP) featuring software for statistical

computing and software applications deypenent; computer software consultation;

design and development of computerwafte; technical support services, namely,

troubleshooting of problems with computer software programs.

Since the start of the instant opposition, Applidaas been beta testing the RStudio product
with about 350 end users, Opposer’'s NOR, ExhEa4, and, as Applicant testified, did not have
a specific release date estimatedtfierproduct at the time of his deposititth.at 23:3-13. While
the website for the product is officially avdila to the public as of February 28, 2011, Allaire
Testimony at 209:22-24, 210:1-3, the website as of May 25, 2011, still showed the product in beta
testing and unavailable for actual purchase. OpfoRebuttal NOR, Exh. A. In fact, Applicant
testified that no pricing plan had been develagedf yet for the RStudio product. Opposer’'s NOR,
Exh B at 34:4-7.

During the course of and asresult of this opposition, Applicant filed both a request to
amend the goods and services to the cuR&GTUDIO applications, Allaire Testimony at Exh 3,
as well as brand new applications in Inteéiorzal Classes 9, 41, and 42 for the mark RFUSION.
Opposer's NOR, Exh B at 100:1-19 (RFUSION is ‘ibally an alternate name for the RSTUDIO

product” that will be used only if RSTUDIO cannot lgk.at 102:5-8); Allaire Testimony at 246:15-

20. In addition, Applicant filed applications fogistration of the mark RADIX in the same three
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classes as well, with distinct plans to chatigeecompany name to RADIX once the company goes
public in the next few years. Opposer’'s NOR, Exh B at 101:22-24.
ARGUMENT

STANDING

Embarcadero has standing to oppose registratidpplicant’s mark because it has properly
made its pleaded registration and extemsincontested prior common law use oEIR/STUDIO
mark of record, and has asserted a cleaoly-frivolous claim of likelihood of confusion..C.
Licensing Inc. v. Berma®6 USPQ2d 1883, 1887 (TTAB 2008) (edang established by properly
making pleaded registrations of recor8ghering-Plough HealthCare Products Inc. v. Ing-Jing
Huang 84 USPQ2d 1323, 1324 (TTAB 2007) (standing based on ownership of pleaded
registrations);Wet Seal Inc. v. FD Management In82 USPQ2d 1629, 1634 (TTAB 2007)
(standing based on common law use of mdkypara’s Bakery Inc. v. Landesma2 USPQ2d
1283, 1285 (TTAB 2007) (standing established by prgpadking pleaded registrations of record
and asserting non-frivolous likelihoad confusion claim); TBMP 8309.03(b).
. PRIORITY

Embarcadero’s priority rights are not at issue in this case because Embarcadero’s pleaded
registration 2,203,227, issued November 10, 1998, is of record in this proceeding, with a priority
date well before the March 16, 2009 filidgtes of Applicant’s applicationd..C. Licensing 86
USPQ2d at 1887 (pleaded rsigations show current ownership and that each is valid and subsisting;
priority is not an issuePemon International LC v. LyncB6 USPQ2d 1058, 1060 (TTAB 2008)
(opposer must properly introduce its pleaded registratinto the record gbat priority will not be
an issue)King Candy Co. v. Eunice King'’s Kitchen, 1496 F.2d 1400, 1402, 182 USPQ 108, 110

(CCPA 1974); TBMP §309.03(c)(A)
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Additionally, Embarcadero’s priority rights naturally extend far beyond than the original
software product listed in the 2,203,227 registration to its extensive common law rights as well, as
Embarcadero pleaded its extensive uncontested prior common law us&Bf8idJDIO mark
in connection with a wide range of goods and services not constituting entity relationship modeling
software, but extensively used on closely relgi@dlucts and in relationship to these initial goods.
Natural Footwear Ltd. v. Don Greeid60 F.2d 1383, 1406, 225 USPQ 118d. Cir. 1985) (once
one has established a common law trademark iacupt, the prior use of that trademark will apply
as well to the use of the satn@demark on related products in ascertaining priority of Gez)May
Dept. Stores Co. v. Princ200 USPQ 803 (TTAB 1978);C. Penney Co. v. Security Tire & Rubber
Co, 382 F.Supp. 1342 (E.D.Va. 1974). As Embarcagéraded its uncontested prior common law
use of th&eR/STUDIO mark in connection with a wide range of goods and services which are not
entity relationship modeling, but are closely related.

lll.  LIKELIHOOD OF CONFUSION

A. The du Pont Factors Favor a Finding of Likelihood of Confusion

The ultimate question in any likelihood of canser confusion case is a question of fact,
Coca-Cola Company v. Snow Crest Beverages, 162 F.2d 280, 73 USPQ 518 (1st Cir. 1947),
cert. Den. 332 U.S. 809, 75 USPQ 36947). As such, there is no black letter rule which can
provide a ready guide to all casesit rather the Board must batedetermination on an analysis
of all facts and evidence that are relevarth&factors bearing on the likelihood of confusi@ee
In re E. I. du Pont de Nemours & Cd.76 F.2d at 1361, 177 USPQ at 56ke also Palm Bay
Imports, Inc. v. Veuve Clicquot Ponsardin Maison Fondee En,I39&F.3d 1369, 73 USPQ2d
1689 (Fed. Cir. 2005)n re Majestic Distilling Ca.315 F.3d 1311, 65 USPQ2d 1201 (Fed. Cir.

2003);In re Dixie Restaurants Inc105 F.3d 1405, 41 USPQ2d 1531 (Fed. Cir. 1997). These
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factors include:

(1) The similarity or dissimilarity of thearks in their entireties as to appearance, sound,
connotation, and commercial impression.

(2) The similarity or dissimilarity and na&uof the goods . . . described in an application
or registration or in connection with which a prior mark is in use.

(3) The similarity or dissimilarity of established, likely-to-continue trade channels.

(4) The conditions under which and buytersvhom sales are made, i.e. “impulse” vs.
careful, sophisticated purchasing.

(5) The fame of the prior mark . . ..

(6) The number and nature of similar marks in use on similar goods.

(7) The nature and extent of any actual confusion.

(8) The length of time during and the conditions under which there has been concurrent
use without evidence of actual confusion.

(9) The variety of goods on which a mark is or is not used . . . .

(10) The market interface between the applicant and the owner of a prior mark . . .
(11) The extent to which applicant has a righeéxclude others from use of its mark on its
goods.

(12) The extent of potential confusion . . . .

(13) Any other established fact probative of the effect of use.

Majestic Distilling 315 F.3d at 1315, 65 USPQ2d at 1203 (qualin@on; 476 F.2d at 1361, 177
USPQ at 567).

It is well settled, of course, that not all factoed be viewed with equal weight or even be
held relevant in any given situatiddixie Restaurantsl05 F.3d at 1406-07, 41 USPQ at 153
also Shen Mfg. Co. v. Ritz Hotel Lt893 F.3d 1238, 1240, 73 USPQ2d 1350, 1352-1353 (Fed. Cir.
2004);Han Beauty, Inc. v. Alberto-Culver C@36 F.3d 1333, 1336, 57 USPQ2d 1557, 1558-59
(Fed. Cir. 2001). Additionally, “while [the Board] must consider each factor for which it has
evidence, [it] may focus its analysis on disposifi@etors, such as similarity of the marks and
relatedness of the goods [and servicddfin Beauty57 USPQ2d at 1559.

Although this Brief will explore all of thelu Pontfactors in the following sections, “the
fundamental inquiry mandated by 8I2¢oes to the cumulative effexftdifferences in the essential

characteristics of the goods and differences in the mafies§at, Inc. v. Viewtech Inc.
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Opposition No. 91174770, Page 11, November 13, 2009 (available at:
http://ttabvue.uspto.gov/ttabviv®pno=91174770&pty=OPP&eno=87) (quotiederated Foods,
Inc. v. Fort Howard Paper Cp544 F.2d 1098, 192 USQP 24, 29 (CCPA 1976)). As such, factors
(1), (2), and (3) should be given greater weighthis likelihood of confusion analysis, although
every factor favors the conclusion that ApplicaRSTUDIO mark is likely to confuse consumers
as to the source of Applicant’s goods and services.

B. The Respective Marks Are Nearly Identical

The first factor in analyzop a potential likelihood of confimn is “the similarity or
dissimilarity of the marks in their entiretias to appearance, sound, connotation, and commercial
impression’ViaSat, Incat 11;Palm Bay Imports73 USPQ2d at 1691. This test is not whether the
marks can be distinguished wheubjected to a side-by-side comparison, but rather whether the
marks are sufficiently similar in their overall commercial impression as to be likely to cause
confusion when used on or in connection with the goods and services aSesled Air Corp. v.
Scott Paper C9.190 USPQ2d 106, 108 (TTAB 1975). Additionally, similarity in any one of the
elements may be sufficientfiod a likelihood of confusiorin re Lamson Oil Co6 USPQ2d 1041,
1042 (TTAB 1987)in re Mack 197 USPQ 755, 757 (TTAB 1977); TMEP §1207.01(b)(i), and the
proper focus is on the fallibility of the average customer’s memory over time, who retains a general
rather than specific impression of trademaBaseball America Inc. v. Powerplay Sports |
USPQ2d 1844, 1848 (TTAB 2004)Yinnebago Industries, Inc. v. Oliver & Winston, |ri207
USPQ 335, 344 (TTAB 1980gealed Air Corp190 USPQ2d at 108.

Here, the overallimpression created by the respective marks, when viewed in their entireties,
is nearly identical. In terms of appearanthe seven letters of Applicant’'s maR&TUDIO, are

wholly contained withirthe eight letters of Opposer’s incontestible m&R/STUDIO. When
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spoken aloud, both marks sound aliks,both have a prefix syllable containing the letter “R”,
followed by the term “Studio”. In light of Eparcadero’s renown for products covering the full
spectrum of software and database developemahtmaintenance, the commercial success of the
ER/Studio family — a $14 million per year productlin and the fact thétte Applicant’s products

and services are used by the same peoplhensame companies for the same purposes as
Embarcadero, the public is highly likely to mistakenly assume that Embarcadero offers or is
somehow otherwise connected to Applicant’s gats services. When consumers perceive the
marks in a commercial environment, the nagketion of one letter at the start of R/STUDIO

mark does not obviate the extreme similarity — eoghint that they are nearly identical — between
the marks.

There is significant precedent finding that sligiiterences between marks are typically not
sufficient to avoid a finding of likelihood of confias, especially when the goods and services are
related or competitive, as the case is h&ee, e.g. KOS Pharm., Inc. v. Andrx CoBp9 F.3d 700
(3d Cir. 2004) (ADVICOR and ALTOCOR confunglly similar for pharmaceutical products);
Blansett Pharmacal Co. v. Carmrick Labs, [r25 USPQ2d 1473 (TTAB 1992) (finding NALEX
and NOLEX confusingly similarBlockbuster Entm’t Group v. Laylco, In869 F.Supp. 505, 33
USPQ2d 1581 (E.D. Mich. 1994) (VIDEO BUSTHEdInd confusingly similar to BLOCKBUSTER
for rental video servicesshemical Corp. v. Anheuser-Busch, 1306 F.2d 433, 134 USPQ2d 524
(5th Cir. 1962) (WHERE THERE'S LIFE, THERE'BUGS found confusingly similar to WHERE
THERE'S LIFE, THERE'S BUD).Additionally, precedent shows that marks are typically found
to be confusingly similar when the only alteration is a mere addition, deletion, or substitution of
letters or words, as was done h&ee, e.g. Dixie Restaurajgsipra(DELTA and THE DELTA

CAFE found confusingly similar despitbe addition of “THE” and “CAFE”")\Viasat, supra
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(VIASAT and VIEWSAT found confusingly similar dpite the substitution of the letter “A” for the
letters “EW”); Nikon Inc. v. Ikon Corp.987 F.2d 91 (2d Cir. 1993) (IKON found confusingly
similar to NIKON for cameras despite the dige of the initial letter). Here, like thdikon case,
Applicant’'s mark merely removes the initial letter from Embarcaddt&STUDIO mark, and
claims that this removal is sufficient to avoid agsibn in the same overall field despite the fact that
the entirety of Applicant’'s mark is still whollithin Opposer’s mark. In fact, the Board and
Federal Circuit have consistently found marks with much less in common than those at hand to be
confusingly similar in appearance, sound, connotation, and commercial impreasene.g.
Earthquake Sound Corp. v. Bumper Industrigs? F.3d 1210 (9th Cir. 2003) (CARQUAKE and
EARTHQUAKE found confusingly similar for auto audio equipmelt®gnavox Co. v. Multivox
Corp. Of Am,. 341 F.2d 139 (CCPA 1965) (MULTIVOXAnd MAGNAVOX found confusingly
similar for electric reed organs and consumer electronics).

Additionally, as stated above, the only visdidference between the letters of the marks is
the removal of the letter “E”. The prefix letter*s commonly used in the computer software and
electronics field to describe an electroniopline product or function. Tiret Testimony at 170:8-14.
Such an addition or removal from an existmgrk does little if nothing to distinguish between
sources from the standpoioit the general publid/isa Int'l Service Ass’n. v. JSL Cor$10 F.3d
1088, 1090, 95 USPQ2d (BNA) 1571"(€ir. 2010) (holding that the two marks are effective
identical when the only differencetise prefix ‘€’). Even where, as here, the additional letter “E”
in Embarcadero’s mark does not have that $jgaueaning, purchasers, and especially unfamiliar
purchasers are likely to associate such a meanthg tetter. Embarcadero sells its products to not
only the highly sophisticated specialized computer software engineer, but also to large and small

companies that require a comprehensive solution for the entire software development continuum.
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As discussed below in Section E of thygument, as unsophisticated purchasers buy
Embarcadero’s ER/Studio products, the Board rtalst the viewpoint of the least sophisticated
consumer to be exposed to the marks at issyu@ this case, the one who will overlook the “E” in
ER/STUDIO as non-distinctive, and likely view the rkain its entirety, as effectively identical to
Applicant'sRSTUDIO.

In view of the extreme simitdies between Applicant's markRSTUDIO, and
Embarcadero’s marlER/STUDIO - to the point that they are nearly identical — consumers are
highly likely to be confused and misled aghe source of the product. As such, the fitsPPont
factor weighs heavily in favor of a finding of likelihood of confusion.

C. The Respective Goods and Services are Highly Related

The nexdu Pontfactor to consider is whether the goaasl services in the applications and
registration are related. The Board must compagtiods and services as laid out in Applicant’s
applications to the nature of the goods and sesvsold by Opposer in order to determine whether
there is a likelihood of confusiorOctocom Systems, Inc. v. Houston Computer Service91&.
F.2d 937, 16 USPQ21783, 1787 (Fed. Cir. 1990) (“The authorigylegion that the question of
registrability of an applicant’'s mark must beceled on the basis of the identification of goods set
forth in the application regardless of what the rdanay reveal as to the particular nature of an
applicant’s goods, the particular channels of trafdie class of purchasers to which the sales of
goods are directed.”). In doing this analysis, the Board is not limited to comparing Applicant’s goods
to those in Opposer’s registration only, but rather can take into account the goods and services upon
which Opposer uses the mark in the marketplacd,all goods and services into which it may be
reasonably expected to expand in the fut8ese, e.g., Faberge, Inc. v. Madison Shirt Catp2

USPQ 223 (TTAB 1976). As such, the realfiprotection given to Embarcader&@&/STUDIO
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mark reaches far beyond just what is listed értygistration, to encompass the common law rights
obtained through years of natural expans The protection for Embarcader&R/STUDIO mark
also extends to any future natural expansion that the ordinary customer may perceive possible,
regardless of whether such an expansi@resality or even intended by Embarcad&ee Dreyfus
Fund, Inc. v. Royal Bank of Cangda25 F.Supp. 1108, 1119-20 (S.D.N.Y. 1981) (consumer
perception of possible expaagsiis more important than the reality of expansi&tyjs Presley
Enter.’s Inc. v. Capecd 4l F.3d 188, 202 (5th Cir. 1998) (“The actual intent of the senior user to
expand is not particularly probative of whether tiragr user’s market is one into which the senior
user would naturally expand ...Consumer perception is the controlling factor.”). Here,
Embarcadero’s expansion is, in fact, a reality. Moreover, despite Applicant’s attempt to limit the
words of the Applications, the reality is thgb@licant’s goods — an IDE — are exactly the same as
Opposer’s under the naturally expan@&R/STUDIO brand.

Additionally, the greater degree of similarligtween the Applicant’s mark and Opposer’s
mark, the lesser the degree of similarity between the goods and services is required to support a
finding of likelihood of confusionKohler Co. v. Baldwin Hardware CorB2 USPQ2d 1100, 1110
(TTAB 2007);Teledyne Technologies Inc. v. Western SkywaysBtlSPQ2d 1203, 1207 (TTAB
2006),aff'd unpublishedNos. 2006-1366 and 2006-1367 (Fed. Cir. 208€g;also In re Shell Ol
Co, 992 F.2d 1024, 26 USPQ2d 1687, 1689 (Fed. Cir. (2980 when goods are not intrinsically
related, the use of identical marks can leade@tsumption that there is a common source). When
virtually identical marks are involved, as is theecasbar, only a viable relationship between the
respective goods is necessaryina a likelihood of confusiorin re Opus One, Inc60 USPQ2d
1812, 1815 (TTAB 2001).

Here, as discussed above, the marks are nearly identical. However, more than merely a
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viable relationship between the goods and senatégplicant’s applications and the goods and
services offered under the extendBR/STUDIO umbrella exist. In fact, Applicant’s applications
include goods and services that are nearly identical to those offered by Embarcadero under its
ER/STUDIO brand. Applicant’s Applicatin No 77/691,980 in Class 9 coveoinputer software

for statistical computing; computer software for software applications developEertarcadero’s
industry is computer software, and more speally, computer software for the entire software
development spectrum. From database dgweént tools to IDEs within which software
applications are written to interact with the databases, Embarcadero provides the computer software
industry as a whole “the ultimafflexibility to design, build, and run software applications and
database systems” in any environment the custai@sires. Tiret Testimony, Exh 5; See Appendix

A to this Brief. As Embarcadero provides tofas much of the computer software industry under

the ER/STUDIO brand, as well as under other marks that are closely interrelated and sold in
conjunction withER/STUDIO products, Applicant’s broad goods which are not limited to any
specific industry or field, clearly overlap.

More specifically, the specific goods listed in Appln. No. 77/691,980 directly intersect with
the extensive prior common law rights of tB&®/STUDIO mark. According to dictionary
definitions, the term “statistics” covers the broadge of mathematics dealing with the collection,
analysis, interpretation, and presentation ogsea of numerical data. Opposer’'s NOR, Exh K
Statistical computing is a very broad term covering any type of statistical analyses done by a
computer, even the most basic averagdsvofnumbers. Tiret Testimony at 120:4-6; Opposer’s
NOR, Exh B at 48:14-24; 49:1-5 (8&dical computing runs the entire gamut of statistical analysis
from the most simple averages to highly complex analyses, including even the most basic average

of two numbers); Opposer’s NOR, Exh B at 342B(“You can add 1 plus 1 in the R [statistical
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computing] language, so to that extent you can do very simple analyses”). Despite the fact that
Applicant attempts to limit this terminology in hdtey will use “statistical computing” by stating

that the intent is for computer software fmlvancedstatistical computing, Allaire Testimony
204:19-23, no definition of how one determines whakes statistical computing “advanced” or not

is ever given, nor is even available orwersally understood. “Advanced” is a creation of
Applicant’s attempt to distinguish its goods from those under the expdRi8TUDIO brand.
Moreover, the goods as listed do not reflect thisrinor limitation, whatever it may mean, instead
capturing the entire spectrum of sttitis that can be done via a comptiexhich clearly overlaps

with the native capabilities of Embarcadero’s/§Rdio products. Tiret Testimony at 117:14-22 ,
119:1-23, 120 (Users can create reports that can summarize, analyze, and present statistics on
performance metrics, and other aspects of abdatausing ER/Studio Data Architect, ER/Studio
Business Architect, and ER/Studio Software Architddt)at Exh 8 (documents functionality of
ER/Studio version 7.6, showing thagtk are native tools related to calculations or statistics that can
presented to and calculated for the user on theets within the program). Once again, just like
Applicant’s lack of restrictions to the goods ansms of the Applications, Embarcadero also does

not restrict their customers as to what typesepbrts or statistics they have their computers run
through the ER/Studio productd, at 122:24-25, 123:1-3, such that the customer decides whether
basic or more advanced statistical techniques are necessary. This overlap in goods and native
capabilities weighs heavily in Embarcadero’s favor for likelihood of confusion.

Even more telling is the overlap with the sed aspect of Applicarg’Class 9 identification

1 Applicant’'s argument that “statisticabmputing” is the same as “advantdtistical computing, Allaire Testimony
at 204:15-19, is undercut by the fact that their own wepsiteides information on how to undg¢and and use the program for
basic statistical calculations. OpposdRabuttal NoR, Exh A at 52 (“The Carnegditellon Open Learning Initiative has a free
online Introduction to Statistics course has an option to do the exercises in R”).
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—“computer software for software applications developm@ritis extremely broad good covering
all aspects of the development spectrum not dimctly conflicts with the more narrowed goods
seen in thé&&R/STUDIO registration, but also with the natural expansiorBRéSTUDIO brand
has undergondd. at 106:7-15 (ER/Studio Software Architecapplication development software,
which can also be thought of as an integrateid@ment environment or IDE). Even should the
Board find that the first aspect of Applicant’s Class 9 goods are not overlapping, “likelihood of
confusion may be found based on any item thatesowithin the identification of goods in the
involved application and registrationsi re Davey Products Pty Ltd92 USPQ2d 1198, 1202
(TTAB 2009);See also Tuxedo Monopoly, Inc.General Mills Fun Group648 F.2d 1335, 209
USPQ 986, 988 (CCPA 1981). As such, Applicaeikeremely broad coverage in their Class 9
goods clearly overlaps directly with Opposeggistration and the extensive common law rights
developed since tHeR/STUDIO product was first introduced over 10 years ago.

The other opposed applications in this case are under Classes 41 and 42 for the extremely
broad services ofProviding training in the use of computasftware; providing training in the use
of statistical methods and related computer softMar€lass 41, andApplication service provider
(ASP) featuring software for statistical conipg and software applications development; computer
software consultation; design and development offader software; technical support services,
namely, troubleshooting of problemd&th computer software programisn Class 42. For both
parties, the services offered under the eepe marks are closely related to the products
themselves. Opposer's NOR, Exh B at 54:11-24, 55:17-22 (stating that the training under the
RSTUDIO mark includes training on how to use the product itself and related topics that are
required to work with the product); Oppose®R, Exh L (showing that each product under the

ER/STUDIO mark offers support to the users in howse the product and other related topics that
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are requried to work with thgroduct). As the goods offered under each respective mark are so
similar, to the point that they are nearly idealj likelihood of confusion for the services at issue
should also be found as the services offered by each party are merely to support the overlapping
goods.

1. Applicant’s Motion to Amend theplications Will Not Avoid Likelihood of
Confusion and Should be Denied.

In an effort to avoid the likelihood afonfusion between the goods and services of
Applicant’s Applications and Opposer’s uses of BERSTUDIO brand, Applicant is attempting
to amend the goods and serviceshaf Applications, Recitation of Facts (“ROF”) at 20; Allaire
Testimony, Exh 3. The Board deferred consideration of the Motion to Amend (“Motion”) until final
hearing, and Embarcadero filed an opposition to Applicant’s Motion, which is hereby incorporated
by reference within this brief. Embarcaderkesthis opportunity to briefly summarize its position
on Applicant’s Motion to Amend.

First off, the Motion is not, in fact, a rion to amend at allput only a conditional
“bargaining chip” offered to the Board. Applicanbves to amend only in the event that the Board
deems such amendments necessary to diimeispposition. Essentially, Applicant will only make
these amendments if the Boasdvilling to dismiss the opposition if Applicant amends. Such an
odd deal should not even be considered by the Board in the first place, let alone granted.

Looking beyond Applicant’s strange request, Embdero is entitled to a determination of
the issues based on the recitation of Applicant’s goods and services as puSkshBdopleware
Sys., Inc. v. Peopleware, In@26 USPQ 320, 321 (TTAB 1985).nj application involved in an
opposition may not be amended in substance exaépthe consent of #hother party and the

approval of the TTAB, or except upon moti@7.C.F.R. § 2.133(a); TBMP 8§ 514.03. Notonly is
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the proposed amendment “in substaffcdsut Opposer has never and continues to not consent to
such an amendment. AdditionalBAgpplicant has not made the requiggiima facieshowing that

the proposed amendments change the nature andotér of their goods and services, or restrict
their channels of trade such that a substantiafifgréint issue is presented for determination in the
opposition Drive Trademark Holdings LP v. Inofi83 USPQ2d 1433 (TTAB 2007).

In spite of Applicant’'s extremely lacking Nlon, even if the Board allows Applicant to
amend the goods and serviceghad Applications, there will still be a likelihood of confusion,
mistake and deception among the public as to the source of the goods and services provided.
“Goods that are neither used together nor ref@@he another in kind may still ‘be related in the
mind of the consuming public as to the origin of the goods. It is this sense of relatedness that
matters in the likelihood of confusion analysisstien Mfg. Co73 USPQ2d at 1356 (citirigecot,

Inc. v. Becton214 F.3d 1322, 54 USPQ2d 1894, 1898 (Fed. Cir. 2000)). Furthermore,

“it has often been said that goods or services need not be identical or even

competitive in order to support a likelihood of confusion. Rather it is enough that

goods or services are related in somamea or that circumstances surrounding their

marketing are such that they would beslikto be seen by the same persons under

circumstances which could give rise, because of the marks used thereon, to a

mistaken belief that they originate from or are in some way associated with the same

producer or that there is an association between the producers of each [party’s] goods

or services.

In re Melville Corp, 18 USPQ2d 1386, 1388 (TTAB 1991). Thus, even assuming that the
amendments proposed by Applicant narrow the goods and services offered to a specific area of

software application development and related services — which Embarcadero does not concede —

the end result is still the same. The Board hdd thet even an amement to the goods fully

12 “Where, as here, a claim of likelihood of confusion basn pleaded, it will be the case . . . that any proposed
amendment to an identification of goods in an applicatiwnlved in a proceeding before the Board is an amendment “in
substance” under Trademark Rule 2.133iéint Food, Inc. v. Standard Terry Mills, In231 USPQ 626 (TTAB 1986).

Emb v RStudio-91193335-Opposer’s Brief on the Merits 36



removing the product out of the entire overlappingkagis still insufficient to overcome likelihood

of confusion if the record indicates that sactestriction is not actually placed on the consumer’s
use of the product.iberty Bell Equipment Corp. v. Graco Minnesota Ji@ppo No. 91177965 at

12 (Jan. 31, 2011) (available at: http://ttabvue.uspto.gov/ttabvue/ttabvue-91177965-OPP-37.pdf).
Here, the record is clear that Applicant plagegestrictions on how the RStudio product is used

by its consumers. The proposed amendmentpfidant’s Applications merely purportedly limit

the goods and services to the R computing langalagédata from two dimensional datasets. Allaire
Testimony, Exh 3. However, Applicant does not ptgrestrictions within the goods or services

for on add-on packages that customers may otmauork with their product. Opposer’s NOR, Exh

B at 42:6-15 (“RStudio can work with any R package that’s developed, so we don’t specifically
exclude any third-party packages. So it’s cotilpp@with all third-party packages no matter what
their intended use”); Allaire Testimony at 247:8-17. Applicant claims th&8¥JDIO product

only works with the R programming language, and can only obtain the data upon which to run
statistical analyses from a twonakensional, or flat-file databa$enot a relational database, such as
those using thER/STUDIO brand. However, by not placing amge or consumer base restrictions
within the amended goods and services, potentsbouers have the ability to do what has become
more and more common over the past 10 yeassalirthird-party add-on packages that directly
allow a program written in the R language to obtain its data directly from a relational database rather
than a flat-file dataset. Opposer's Rebul®R, Exh D (Because of the increased reliance on
databases since the early 2000s, statisticiansrbailized the need to communicate with relational

database management systems (“RDBM&1Y improved support has been added tédR#t Exh

13 A “flat-file database” is a simple twdimensional table of data that RStudio uses to store and retrieve the data upon
which analyses are run. Allaire Transcript at 126:20-23, 220:2-84tabase is a medium fopghg, managing, and retrieving
data”).
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E (R is not well suited for large datasets, or corent access to data. But RDBMSs are well suited

for it, so there is a common overlap between the R language and relational databases, including
several packages available on CRANh&p R communicate with DBMSdHY. at Exh F (“As
scientists wrestle with the exponential growth eftkdatasets, the power and utility of the relational
database is being applied with increasing breadth and frequency across a range of scientific
disciplines”). With such freedom, consumers are likely to be confused in the marketplace, as they
would have the ability to use Applicant’soplucts, even under the amended goods and services
proposed, in a manner that would still overlap \ilittngoods and services offered by Embarcadero
under theER/STUDIO brand.

In view of the foregoing, the goods and services as seen in AppliRET&LDIO
applications, in addition to those in the potentiabadments, are clearly related to — indeed closely
related to — those offered under #R/STUDIO brand by Opposer, weighing the secadndPont
factor heavily in favor of a likelihood of confusion.

D. The Goods and Services Associated witioth Marks Will be Used by the Same
People in the Same Companies for the Same Purposes.

Because there are no restrictions as to tla@méls of trade or classes of purchasers with
respect to either ApplicantRSTUDIO products and services or EmbarcadeERISTUDIO
products and services, the Board must prestirae the goods and services identified in the
applications and registration are available linttee normal channels of trade to all the usual
purchasers of the goods and servi€xstocom System$6 USPQ2d at178'Benguin Books Ltd.

v. Eberhard 48 USPQ2d 1280, 1286-87 (TTAB 1998jpp. dismissedl78 F.3d 1306 (Fed. Cir.
1998) (“While applicant has argued that his corapptograms are relatively costly and designed

for engineers and maintenance managers, suutittions and limitations are also not reflected in
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the description of the goods in applicant’s applaragiand must be ignored”). As such, Applicant’s
goods and services are presumed to be marketed to the general public through all normal trade
channels, which are identical to those of OppoBene Warner Entm’t Co. v. Jonedb USPQ2d

1650 (TTAB 2002).

Notwithstanding the legal presumption that gaties’ respective @mnels of trade and
potential customers are identical, the factual evod also support the similarity of the trade
channels and potential purchasers. The softfiglick in which both Applicant and Opposer list
their products and services, does not work in@um. Rather it is a continuum where one portion
of the field, such as database development and modeling, is then necessarily incorporated into a
different area, such as running analyses and statistics on the data that is ultimately stored in the
database created. Allaire Testimony at 136:16-87e(e’s a sequence of design/architecture and
then development”); See Appendix A to this Bffife Stipulated Testimony of Jason Tiret) for a
description of the software development continuum. Applicant apparently believes that database
design, architecture, and maintenance — the piligcbut not sole area of software development
within which theER/STUDIO brand is found — differs significantfsom the types of programs that
can be developed with theRSTUDIO product. However, because of the overlap between
disciplines is necessary to make either produetuls- there is no purpose a database if it does
not hold any data to be retrieved — many purchasers of database design software would also be
interested in purchasing an IDE to develop software to analyze and use the data in the database. The
Board has held that such an overlapping interesifigcient to find that te channels of trade and
potential customers are, in fact the sawiasat, supraat 19.

Additionally, with the expansion of tHeR/STUDIO line over the past fifteen years, ROF

at12-17, as well as the acquisition of Code@&&& by Embarcadero, ROF at 10, Embarcadero has
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positioned itself within the field as a “one-stop-shtg”all needs within the software development
continuum — from design and development of alukgea, to developing software applications that
will utilize such a databas8eeTiret Testimony, Exh 10. Embarcadero further emphasizes the fact
that not only do many of thER/STUDIO branded products take a consumer through the entire
software development continuum, but that they also offer many other compatible and
complementary products to easily help consumers through the entire continuum, by listing all of
their products and services needed for softvdeneelopment in one easy to understand location,
regardless of any potential “sub-category” within which the products may individually fall.
Applicant's NOR, Exh G; See Appendix B to this Bri/ith such a broad range of products offered
by Embarcadero, a customer canlERESTUDIO to design a database or software and then go on
to build applications on top of the database or software using other Embarcadero tools. Allaire
Testimony at 145:9-21. Even Applicant admitatthy offering such a full spectrum of products,
in addition to the ER/Studio bundled packagasd Embarcadero All-Access which features
ER/Studio, SOF at 16, corporations who know praduct from Embarcadero are more likely to
buy other products from them. Allaire Testimony at 256:2-14. As such, even if the products and
services offered under ApplicanB&STUDIO brand and OpposerSR/STUDIO brand did not
overlap as they are shown to do in the precedaugion, the fact that Embarcadero offers a full
spectrum of tools for software development shawdear overlap in the channels of trade and
potential customers who would see the two marks.

In view of the foregoing, the parties’ similgrof trade channels and potential customers
strongly supports a finding of likely confusion.

E. The Sophistication Level of Consumer®oes Not Outweighthe Potential for
Confusion.
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Typically, ordinary end-users, or “the vast multitude which includes the ignorant, the
unthinking and the credulous, who, in making purchases do not stop to analyze, but are governed
by appearance and general impressklntence Mfg. Co. v. J. C. Dowd & Cd.78 F. 73, 75 (2d
Cir. 1910), are more likely to be confused byimmarks for similar goods and services as they
do not take the time and care to distinguish between brands the way a sophisticated corporate or
professional buyer woul®Recot, Inc.suprg See Kimberly-Clark Corp. v. H. Douglas Enter., |td.

774 F.2d 1144, 1146, 227 USPQ 5842 (Fed. Cir. 1985)unt Foods & Indus., Inc. v. Gerson
Stewart Corp. 367 F.2d 431, 434, 151 USPQ 350, 350 (CCPA 1966). However, even highly
sophisticated buyers are not immdireem source confusion where, as here, the marks are effectively
identical.Cunningham v. Laser Golf Cor222 F.3d 943, 948-949 (Fed. Cir. 2000)re Pellerin
Milnor Corp., 221 USPQ 558, 560 (TTAB 1983). Herepplicant argues that the customers
purchasing the products are highly sophisticatdidjr& Transcript at 185:13-23, and therefore are
not likely to be confused as to the source degsheenearly identical marks for nearly identical
goods and services. While it is true that some forethought goes into the purchase of the
Embarcadero products, these products are not sbitarin price to assume that only the highly
sophisticated are buying theBeeApplicant’'s NOR, Exh B at 667, 70-71 (filed under seal). The
board has previously held that the price of gooaiseglespecially when they are not very expensive,

is insufficient to find that all afhe consumers are highly sophisticatigsat suprg at 20 (goods

sold at around $300 deemed “not very expensivi@gEdwards Lifesciences Corp. v. VigiLanz
Corp, 94 USPQ2d 1399 (TTAB 2010) (holding thednsumers are assumed to be highly
sophisticated when the technical goods atessme sold or licensed for over $10,000 per item).
Additionally, it cannot be outrighdassumed that all of Embarcadero’s customers who purchase an

ER/STUDIO product or corresponding service are soptastid. Even Applicdnestified to the
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fact that once a company is known for one produig ntore likely that the customer will return to
them for other products, indicating that the custswvill spend less time researching and reviewing

the technical differences between brands, and pgshém more toward utilizing only ordinary care

in such a purchase. Allaire Testimony at 25832¢‘Q: As part of the purchasing decision, the
purchasers, especially the corporate purchabkesto know the company they’re getting their
product from? A: They do. Q: And if they like one product, are they more likely to buy other
products from the same company? A: | would imagine they would be”). In addition to making
purchasing products from the software development spectrum easier for corporate customers,
Embarcadero also offers many bundled packages withERH&TUDIO family and across product

lines, ROF at 15-17, specifically for smaller companiesingle users to be able to easily obtain all

the tools necessary for the entire spectrum ohswé development without needing to do extensive
research. Tiret Testimony at 113 (“All-Access was launched . . . [for] smaller companies that have
people that do the database development, the application development, [and] monitoring
performance optimization, [so] they can get all of products at a nice entry price. . . It [gives]
them the full kind of spectrum of tools”).

In situations where both sophisticated and sophisticated customers are exposed to the
marks at issue, such as the case is hereghi®ontfactor must be determined based on the care
given when purchasing by the ordinary customertimsophisticated customer, as it is likely that
the ordinary customers are likely to be mistalas to the source of the goods or serviges, e.g.
Viasat, supraCheckpoint Sys., Inc. v. Check Point Software Techs.2B®F.3d 270, 285 (3d Cir.

1994) (Where both professionals and the general public are relevant consumers, “the standard of
care to be exercised . . . will be equal to thahefleast sophisticated consumer in the class”). As

such, the ordinary level of care given when vieythe respective marks in the marketplace weighs
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in favor of finding a likelihood of confusion.

Even if the Board finds that the consumerthis situation are all highly sophisticated, this
factor is insufficient to outweigh the oth#u Pontfactors, and likelihood of confusion should still
be found.

F. The Broad Expansion of the ER/STUDO Brand and Length of Time on the
Market Favors a Finding of Likelihood of Confusion.

As discussed in the Recitation of Facts above BHRESTUDIO brand of products and
services has continuously been on the market since 1997. Since this time, the brand and product
family has steadily grown to becomeé®4 million per year line, Tiret Testimony at 131:21-25,
132:1-6, which has been sold and on the market every day since the initial teleats&32:1-2,

Sedd., Exh 9 (Website records showing the counél availability of ER/STUDIO branded products

since 1997). This is due in part to the $500,000/par spent on marketing activities, webinars,

and trade shows to advertise ER/STUDIO brand,ld. at 132:12-14, as well as to the popularity

and loyalty Embarcadero customers udiiRySTUDIO products have shown. Applicant’s NOR,

Exh A, at 73:22-25 (Embarcadero sees a vegh hetention rate of consumers around 80% from
year to year). However, the primary readon such steady and successful growth of the
ER/STUDIO brand is due to the extensive expansion of the products beyond “entity relationship
modeling software”, into the realms of database development and management, and software
developmentld. at 29. The line has expanded dramatically with the acquisition of CodeGear, LLC

in 20084 such that the products and services undeERKSTUDIO name now not only help a

database user through the entire database cycle, Tiret Testimony at Exh. 2, pg. 3, of designing,

14 CodeGear LLC was a software company specializingjatieation development tools. Tiret Testimony at 108:21-
25, 109, Exh. 4.
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developing, and managing a database, ApplisddOR, Exh A at 16:21-25, but also attract
customers interested in all portions of the software development continuum, whether they be
database developers or application developers, or a mix ofthodh 109:17-22 (“the logic behind
the acquisition was so we could sell boyipfs of products] to both [customer basés]at 110:21-
24); SeeAppendix A to this Brief explaining the software development continuum. Today,
Embarcadero offers products and services for ttieeeoftware development spectrum, in a natural,
logical expansion of its lies, including bundles under tB&®/STUDIO brand for all of its varied
customersld. At 110:4-9 (There is a logical connectioetween database products and application
development products. Software applications tylyideave information or need to work on data,
which, most logically, is stored in a database)

As Embarcadero has continually used BR/STUDIO brand for the past 14 years, with
extreme success as seen by the sales figurestiaohgeexpenses, and diversification of the brand,
the Board should find that the maskvell-known within the communityHasbro, Inc. v. Braintrust
Games, Ing.Opposition No. 91169603 (July 9, 2004) (Holdthgt even without context for the
figures presented, the CLUE marks are deemelttknown in the community due to long use,
diversification of the brand, and substantial sales and advertising figures and such a finding
significantly supports a finding of likelihood of confusion).

In view of the fact that thER/STUDIO brand has significantly expanded and diversified,
and is well-known and popular within the industrys tfactor weighs heavily toward a finding of
likelihood of confusion.

G. The Lack of Any Marks Similar to ER/STUDIO in Use for Any Similar Goods

15 For more detailed informationgarding the expansion of tE#R/STUDIO brand and the common law rights
enjoyed under this brand, see ROF, Sec. | - IV, at 8-18.
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or Services Favors a Finding of Likelihood of Confusion

As discussed above, Embarcadero enjoys a wide scope of protectiorEiefSEUDIO
mark. Despite Applicant’s assertion that the manweak because “ER$ a known term in the
industry, Applicant’'s NOR, Exh F, and “Studis’commonly used, Applicant's NOR, Exh E, the
fact that there are no other brands on the mankeino other registered marks remotely similar to
theER/STUDIO brand in its entirety is tellingsee Id This lack of evidencef use of third party
marks simply “adds support to Opposerfaim that its marks are strong@eée Schering-Plough v.
Ing-Jing Huang 84 USPQ2d at 1328ee also Specialty Brands v. Coffee Bead USPQ 1281,
1285 (Fed. Cir. 1984) (discounting third party stgitions which are of significantly greater
difference from the two marks in issue are from each other).

H. Applicant Has No Right to Exclude Others Because Opposer’s Rights are
Superior.

This du Pontfactor is intended to consider whether Applicant has a long-term and well-
known use of these marks associated with the spégjfe of goods and services at issue here prior
to filing the Applications, such that theyould have developed a right to excludie. Pont suprg
In re Davey Products, supr€&learly, here, Applicant does not enjoy such a right. Applicant only
applied for thdRSTUDIO marks in 2009, over 10 years after Embarcadero had originally obtained
its valid registration foER/STUDIO and began building its extensive common law rights in the
mark. Since the filing of the Applications, Applicant has only done stealth beta testing to a very
small group of end users, and cg\pplicant’s testimony, the agil product was not yet available

for sale or even to the publit. at 19, such that there has been no use in commerce at all for
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Applicant to even begin building any righfs.

As Applicant does not have any prior rightshis mark that would allow him to exclude
others, this factor favors a finding of likelihood of confusion.

l. A Real Potential for Confusion Exists and is Substantial

Afinal factor to analyze is the extent of potial confusion —whether any confusion is likely
to bede minimisor substantialdu Ponf 476 F.2d at 1361. As discudsgbove, a real, substantial
potential for confusion, mistake or deception amongwmess exists. First, the marks at issue are
virtually identical in their visual appearance, sound, and connotation. Second, due to the expansive
common law rights Embarcadero has developed und&RH&TUDIO brand and the nature of the
software development continuum (See Appendix A to this Brief), the products and services sold
under the respective marks are in identical channels of trade to a virtually identical group of
consumers which, from Embarcadero’s past 10 years of vastly expanding common law right, would
expect Embarcadero to sell the same product Applicant intends to sell.

Applicant’'s RSTUDIO product is first and foremost an IDE within which to write and
develop a software application. Opposer's N@Rh A at 1, Applicant's NOR, Exh D at 1,
Opposer’s Rebuttal NOR, Exh A at 1 (“RStudia isew integrated development environment (IDE)
for R”). Nothing in the listed goods and sees of the published Applications limits this to
anything less than a general IDE. In fact, Applicaren testifies to the fact that “customers can
perform whatever analyses or write whatever code they would like to”, Allaire Transcript at
247:8:10, within the product withouwgestriction. As such, theis no way to know how users of

Applicant’s product would obtain their data to analyze, be it from a third-party package, or a

16 Applicant’'s website went “live” for thpublic to obtain a beta version of the RStudio product as of mid-2011, after
the close of testimony and evidence.
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database such as those developed ESRI$TUDIO branded products$d. at 247:11-17.

Not only does the nature of the software development continuum and the need for many
consumers using the R programming language toorelyatabases such as those developed using
ER/STUDIO products, Opposer’s Rebuttal NOR, Exhs. BDCE, F, but Embarcadero itself offers
in conjunction with and under tHeR/STUDIO brand, IDEs for consumers to develop software
applications to interact with and analyze thetabases. ROF at 12-17. With such a distinct and
clear overlap between the trademarks and their goods and services, a real potential for confusion
exists and such potential is substantial. Aistlas factor weighs heavily in favor of finding a
likelihood of confusion.

J. The Remainingdu Pont Factors are Irrelevant or Weigh toward Likelihood of
Confusion

As Applicant’s applications were based on an intent to use in commerce, and the record
clearly shows that Applicant is not yet on tinarket, there has been no opportunity for actual
confusion or market interfacén fact, actual confusion and matknterface is outright impossible
under these circumstances. However, a likelihoambofusion claim need not include a showing
of actual confusion in order to be sustairteele Weiss Assoc., Inc. v. HRL Assoc., 1ddUSPQ2d
1840, 1842 (Fed. Cir. 1990) (It is noécessary to show actual confusion in order to establish a
likelihood of confusion)See also Giant Food, Inc. v. Nation’s Foodservice, [it0 F.2d 1565,

218 USPQ 390, 396 (Fed. Cir. 1983). Nonetheless, the previously disdusBedtfactors all

weigh in favor of a finding of likelihood of confusion.
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K. Conclusion

The Board has consistently held that in balancinglthBontfactors, any doubts as to the
likelihood of confusion, mistake or deception must Iseineed in favor of the senior user, or, in this
case, EmbarcaderSee Hard Rock Café Int'l (USA) Inc. v. ElsB& USPQ2d 1504, 1514 (TTAB
2000) (“[O]ne who adopts a mark similar to the mark of another for the same or closely related
goods or services does so at his own peril,aaryddoubt as to the likelihood of confusion must be
resolved against the newcomer in favor of the prior registramWt.RR. Grace & Co. v. Herbert J.
Meyer Indus., In¢.190 USPQ 308, 311 (TTAB 1976). Embarcadero has established its long-
standing, well-known prior rights, including itstersively broad common law rights within the
software development spectrum. Additionally, based on the foregoirdy thentanalysis results
heavily toward finding of likelihood of confusiomistake or deception arising from Applicant’s
proposed use of the maRSTUDIO, which would be substantially detrimental to Embarcadero if
registration of the Applications were allowed. Asesult, registration ddll three applications

should be denied.
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SUMMARY
Based on the foregoing, the Board shouldasndEmbarcadero’s opposition and refuse the
registrations of Application Nos/7/691,980, 77/691,984, and 77/691,987 for the R&kUDIO
in Classes 9, 41, and 42 on thewrd that it is likely to cause confusion, mistake or deception
among purchasers, users and the public as to the source, association or sponsorship of the

Applicant’s goods and services.
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Jason Tiret - Backeround Testimony: Exhibit 2

My name is Jason Tiret. I am currently the Director of Modeling and Design Solutions in
the Product Management Department of Embarcadero Technologies, Inc. (hereinafter
“Embarcadero Technologies” or “Embarcadero™). Embarcadero Technologies is located at 100
California Street, 12" Floor, San Francisco, California 94111. My phone number at
Embarcadero Technologies is (415) 834-3131, extension 300.

CodeGear, LLC is a wholly owned subsidiary of Embarcadero, and was acquired on June
30, 2008, In the acquisition, Embarcadero obtained all of CodeGear, LLC’s software products

and trademarks.

Educational Background:

I graduated from U.C. Davis with a Bachelor of Science degree in applied mathematics
and a minor in economics. During school, I took some courses in programming, but focused

mainly on mathematics.

Employment History:

I was hired by Embarcadero Technologies after graduating from U.C. Davis in October,
1999. My initial position with Embarcadero was in Technical Support, which lasted until
January 2001. My work in Technical Support was not product specific, and covered all of the
Embarcadero products. My responsibilities included fielding customer calls, as well as
diagnosing and testing bugs in softiware. In January 2001, I moved to the Presales Department,
where I worked until June 2004. In the Presales Department I worked with sales representatives

to demonstrate the Embarcadero line of products. My work in Presales also did not focus solely
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on one product line, but rather across the entire gamut of the products offered by Embarcadero.
In June 2004, I became a Product Manager at Embarcadero where I began to focus my attention
on ER/Studio, which evolved since June 2004 to encompass the entire ER/Studio Brand of
products. Within the Product Management Department, I was a Product Manager for 3 years,
and then became a Senior Product Manager for 1 year, ultimately culminating in my current
position. Today, I am the Director of Modeling and Design Solutions in the Product
Management Department of Embarcadero, a position I have held for about 3 years, In this
position I set the roadmap and strategic direction for our modeling design and development tools
under the ER/Studio brand name. In a typical day I work with teams representing the entire life
cycie of the ER/Studio brand of products and services. I work with the Development
Department both on current releases of the ER/Studio brand of products and services, as well as
developing requirements for future releases. 1 work with the Sales Department on selling the
ER/Studio brands of products and services to current and future customers. I work with the
Support Department on any issues that have been elevated to them, and I work with the Product
Marketing Department during release cycles to develop the product messaging associated with
the ER/Studio brand of products and services. Additionally, as my responsibilities include
designing the requirements for the development of the ER/Studio Brand of products of services, I
work closely with those who maintain contact with our customers to determine what types of
features, capabilities, and interoperability with Embarcadero’s other product lines our customers
require.

Although my job focuses on the ER/Studio brand of products, my previous Embarcadero
positions has familiarized me with the entire line of products and services offered by

Embarcadero. Additionally, as many of the products offered under the ER/Studio brand name



bundle in various products from across the Embarcadero lines, I am familiar with all of
Embarcadero’s products and services, and how they interoperate with the ER/Studio brand of
products and services. With my 11 years of experience throughout different departments of
Embarcadero and working with different brands of products, I am able to testify on behalf of

Embarcadero Technologies.

Continuum of a Database:

The ER/Studio line of products helps a database user through the entire database cycle.
Databases are very much at the core of the modern commercial software application process,
which is, in essence, the creation and use of application programs to act on data important to a
business’s activities.

At the start of the process, the professional developer (or development team) will design or
model a database to determine what data needs to be stored, how it needs to be stored, and how it
will be accessed and used.

From the database model, database designers can then create the database needed to meet those
objectives.

The database, once created, is populated or filled with the relevant data - an ongoing process that
continues through the life of the database. Various database management tools and utilities help
with the maintenance, upkeep, integrity checks and overall management of the database.

The data in the database is used by various applications programs - some “off the shelf”’ but most
others written for specific purposes - written using application development software or
“integrated development environments” (IDE’s). These various and wide-ranging application

programs access the database and operate on the data to accomplish the desired goals and meet



the requirements of the business operation. The output is typically in the form of reports or data
exported to or accessed by other programs. Along the way, the various programs - programs for
database modeling, design and creation, programs for database maintenance and management,
applications development software, user-specific applications, reporting programs and others all
typically create statistical reports and summaries of activities, statistical analysis and reports on
the data in the database, statistical reports on information needed by the business in its day-to-
day and/or long term operations and analysis.

Many of these functions are found within Embarcadero’s ER/Studio line of products. Others are
found in companion Embarcadero software programs that are sold in conjunction with the
ER/Studio line, which complement and are used with the ER/Studio line, and which are
marketed to the same customers, and utilized by those customers for the same or closely related
purposes.

The ER/Studio brand of products allows customers to begin with modeling the database
they wish to create. From there the ER/Studio brand of preducts and services lead the customer
through the design and development of their individual database. Once created, the database is
implemented when the customer inputs the relevant data and information within it. From these
initial steps, the database created with the help of ER/Studio products and services becomes a
powerful tool to the customer as it can easily analyze and report different statistical analyses on
the data or any combination of results the user wishes to see from the data originally inputted.
Exhibit 3, from the ER/Studio Data Architect manual, shows some of the close relationships
between various components of the ER/Studio line of products and data, database design,
database management systems (DBMS) and the input and output functionality of data as it

moves through the application development and implementation process.
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PRODUCTS

COMPANY

Home > Products > All Products...

All Products

Dataibase Software and Devéloper Tool...

BB | v | e | o |

Follow Us:

SCOLUTIONS RESOURCES

SELECT COUNTRY

E search... ‘ﬂ

SUPPORT

NEWS & EVENTS

Recognized for our award-winning software, Embarcadere puts the industry's mest powerful tools into your hands, giving you the ultimate fiexbllityto design, build, and
run software applications and databases systems in the environment you choose.

Heterogeneous, On-Demand Tool Chest

Application Development

Database Management & Development

All-Access XE
" On-demand, heterogeneous tool chest

Design and Architecture Tools

RAD Studio XE

Complete solution for Windows, .NET, PHP
and Web application development.

DB PowerStudio for SQL Server

Sim plify database development,
administration, and performance tuning

ER/Studio® XE

The ultimate design and modeling solution
for enterprise information architecture

Delphi® XE

The fastest wayto buikl native Windows
applications

ER/Studio® Data Architect

Data modeling tools for deslgning and
understanding databases

C++Bullder® XE

Rapid C++ development envirenment for
Windows

ER/Studio® Business Architect

Real-world process and conceptual
modeling

ER/Studio® Software Architect

Visually analyzs and design complex
appllcations on the UML 2.0 specification

Delphi Prism™ XE
" Cross-platform .MET and Mono IGE

RadPHP™ XE
The fasfest wayto build PHP applications

DBArtisan® XE
Heterogeneous database administration

Rapid SQL® XE
Heterogeneous SQL IDE

DB Change Manager XE

Simplify, automate, and report on database
changes

Performance Optimization

ER/Studic® Portal

Centralized self-service reporting and
searching of ER/Studio metadats

Schema Examiner

Automated error chacking for database
schema

JBuilder®

The fastest wayto develop enterprise Java™
applications

3rdRail™
The High Power Rubyon Rails IDE

ER/Studio Add-on Products:

- Universal Data Models

- ERfStudlio® MetaWizard
- ER'Studio® Viewer

- ERIStudlo® Reposltory

TurboRuhy®
The fastest wayto develop Ruby applications

DB PowerStudio for SQL Server

Simplify database development,
administration, and performance tuning

DB Optimizer XE
Heterageneous database SQL profiling,
tuning, and manitoring

Download Embarcadero Product Overview »>

Home  Copyright  Legal Contact

http:/fwww.embarcadero.com/products

Report software piracy

Database Tools | Developer Taols | Channel-E

J Optimizar
Aprofiling and tuning IDE for delivering high-

performance, high-quality, scalable Java
applications

Embedded & Workgroup DEMSes

InterBase XE

Highly scalable, powerful, embeddable
database.
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