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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Optima Health Plan,

Opposer,
V. Opposition Nos. 91191603;

UnitedHealth Group Incorporated,
Applicant.

Serial No. 77/298,340
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CONSENTED SECOND MOTION TO CONSOLIDATE

Pursuant to Federal Rule of Civil Procedure 42(a), Opposer Optima Health Plan
(“Opposer”™), with the consent of Applicant UnitedHealth Group Incorporated (“Applicant”),
hereby moves to consolidate the various opposition proceedings related to its applications for
marks that include OPTUMHEALTH. In support thereof, Opposer shows the following:

1. Applicant has previously applied to register OPTUMHEALTH BANK, Serial No.
77/207,652, OPTUMHEALTH FINANCIAL SERVICES, Serial No. 77/207,674,
OPTUMHEALTH, Serial No. 77/207,637 and OPTUMHEALTH OPTIMIZING HEALTH AND
WELL BEING, Serial No. 77/207,609 (collectively, the “First OPTUMHEALTH Applications™).
Opposer has opposed cach of the First OPTUMHEALTH Applications. The First
OPTUMHEALTH Applications are the subject of four separate opposition proccedings:
91183209; 91183211; 91185592; and 91185590, which have been consolidated into proceeding
91183209. Proceeding 91183209 is currently suspended pending settlement discussions between
the parties.

2. Applicant has now applied for the marks OPTUMHEALTH ESAVER, Serial No.
77/298,340, OPTUMHEALTH EINVESTOR, Serial No. 77/297,787, and OPTUMHEALTH
EACCESS, Serial No. 77/297,772 (collectively, the “Second OPTUMHEALTH Applications”™).
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Opposer has recently timely opposed cach of the Second OPTUMHEALTH Applications. The
Second OPTUMHEALTH Applications are the subject of two separate opposition proceedings:
Opp. No. 921191603 against OPTUMHEALTH ESAVER, Serial No. 77/298,340; and Opp. No.
91191605, a consolidated opposition proceeding against OPTUMHEALTH EINVESTOR, Serial
No. 77/297,787, and OPTUMHEALTH EACCESS, Serial No. 77/297,772.

3. The parties and attorneys in the consolidated proceeding, 91183209, and the two
new opposition proceedings, 91191603 and 91191605, are identical. Additionally, each mark
that Applicant seeks to register in all seven applications contains the element
“OPTUMHEALTH.” The recitation of services in International Class 36 is substantially similar
in each of the First and Second OPTUMHEALTH Applications (collectively, the
“OPTUMHEALTH Applications”), with regard to health and medical savings account services.

4. Opposer relies on the same OPTIMA HEALTH mark in each of the six
proceedings, and each opposition proceeding is based in part on Opposer’s allegation that
Applicant’s OPTUMHEALTH Applications are likely to cause confusion with Opposer’s
registered OPTIMA HEALTH mark.

5. Additionally, Opposer relies on the same OPTIMA mark in each opposition to the
Second OPTUMHEALTH Applications, and each opposition to the Second OPTUMHEALTH
Applications is based in part on Opposer’s allegation that Applicant’s Second OPTUMHEALTH
Applications are likely to canse confusion with Opposer’s registered OPTIMA mark.

6. Because the relevant parties are identical, and there are common issues of law and
fact in all six proceedings, consolidation of the two new proceedings into proceeding 91183209

would allow for the most expeditious and cost-effective resolution of these matters.
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7. Although an answer has not yet been filed in the new opposition proceedings,
91191603 and 91191605, the parties arc already at issue by virtue of the previously filed
oppositions and answers to the First OPTUMHEALTH Applications. Opposer respectfully
requests that the Board exercise its discretion to consolidate the new opposition proceedings into
proceeding 91183209, for the purpose of expediency and efficiency in management of the
proceedings.

8. The parties have further agreed to suspend the new opposition proceedings, and
request that the deadlines for the new opposition propeedings, 91191603 and 91191605, be
suspended and recalculated as set forth in the consolidated proceeding 91183209. Resetting the
deadlines in this manner will permit the orderly conduct of discovery, prevent unnecessary
duplication of discovery, and will facilitate the consolidation of all proceedings.

9. An identical motion is being submitted concurrently herewith in Opposition Nos.
91191603 and 91191605.

WHEREFORE, PREMISES CONSIDERED, Opposer requests that this Consented
Second Motion to Consolidate be granted, that the new oppositions proceedings, 91191603 and
91191605 be consolidated into proceeding 91183209, and that deadlines be reset to be in

conformity with proceeding 91183209, and for afl other relief to which it is justly entitled.

7180496



DATED: _ September 14, 2009_
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Respectfully submitted,

By

&7

Crae L Mytelka

William R. Poynter

Amy G. Marino

WILLIAMS MULLEN

A Professional Corporation

222 Central Park Avenue, Suite 1700
Virginia Beach, Virginia 23462-3035
Telephone: (757) 499-8800
Facsimile: (757) 473-0395

ATTORNEYS FOR OPPOSER



CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing was served by first class mail on September 14th,
2009 upon Applicant’s attorney at the following address:

Richard J. Groos

C. Ashley Callahan

Timothy M. Kenny

FULBRIGHT & JAWORSKIL.L.P.
600 Congress Avenue, Suite 2400
Austin, TX 78701-3248

Telephone: (512) 474-5201
Facsimile: (512) 536-4598

Patrick J. Gallagher

FULBRIGHT & JAWORSKIL.L.P
2100 IDS Center

80 South Eighth Street

Minneapolis, Minnesota 55402-2112
Telephone: (612) 321-2800
Facsimile: (612) 321-2288

ATTORNEYS FOR APPLICANT

/&my G- Marino
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