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UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application

Serial No. 77624586

E. & J. GALLO WINERY, Opposition No, 91191124
Opposer, ANSWER AND AFFIRMATIVE
DEFENSES TO OPPOSITION
Vs,

DARRYN TRAVIS ENTERPRISES, LLC,

Applicant.

Applicant Darryn Travis Enterprises, LLC, (“Applicant™) by élnd through its attorney,
Hamilton H. Gardiner, respectfully provides its Answer and Affirmative Defenses to the
Opposition of E. & J. Gallo Winery (*Opposer™) as follows:

ANSWER

1. Answering paragraph 1 of Opposer’s Notice of Opposition, Applicant is without
sufficient knowledge to form a belief as to the truth or falsity thercof and, therefore, denies the
same. |

2. Answering paragraph 2 of Opposer’s Notice of Opposition, Applicant is without
sufficient knowledge to form a belief as to the truth or falsity thereof and, therefore, denies the

same.
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3. Answering paragraph 3 of Opposer’s Notice of Opposition, Applicant is without
sufficient knowledge to form a belief as to the truth or falsity thereof and, therefore, denies the
same.

4, Answering paragraph 4 of Opposer’s Notice of Opposition, Applicant is without
sufficient knowledge to form a belief as to the truth or falsity thereof and, therefore, denies the
same.

5. Answering paragraph 5 of Opposer’s Notice of Opposition, Applicant denies the
same.

6. Answering paragraph 6 of Opposer’s Notice of Opposition, Applicant admits
that it first used its O’SHEA SCARBOROUGH mark on wines in March of 2005 and in
commerce in August of 2007. Applicant denies that these statements were false and denies the
remaining portions of paragraph 6 not already specifically answered.

7. Answering paragraph 7 of Opposer’s Notice of Opposition, Applicant denies the
same.

AFFIRMATIVE DEFENSES

BY WAY OF FURTHER Answer and as its Affirmative Defenses, Applicant alleges the

following:
8. Opposer’s claims are barred by the docirines of estoppel and / or waiver.
9. Opposer failed to state a claim upon which relief may be granted.
10. Opposer’s claims are barred by the statute of limitations and / or repose.
11.  Opposer’s claims are barred laches and / or unclean hands.
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12.  Apphcant first used its O’SHEA SCARBOROUGH mark in March of 2005
which was before Opposer used the STARBOROUGH mark and, therefore, Applicant was first
in time to use its mark and has the exclusive rights to its O’SHEA SCARBOROUGH mark.

13.  Applicant has extensively used and promoted its O’SHEA SCARBOROUGH
mark in commerce since August of 2007. This is before Opposer first used the
STARBOROUGIH mark in commerce in March of 2008 and, therefore, Applicant was first in
time to use its mark and has the exclusive rights to its O’'SHEA SCARBOROUGH mark.

14, The O’'SHEA SCARBOROUGH mark and STARBOROUGH mark are distinct,
separate, and will not confuse consumers to the producer of each respective wine.

15.  Investigation and discovery have been commenced or will be commenced
shortly. Applicant reserves the right to amend the foregoing Answer and to assert Affirmative
Defenses as may be reasonable and necessary before trial.

PRAYER FOR RELIEF
WHEREIORE, it 1s respecttfully prayed that the opposition of Opposer be overruled and

that the mark which is the subject of Serial No. 77624586 be granted registration.

Dated: August 28, 2009

Hami tgfn H. Gardiner /
Washington State Bar Association No. 37827

Stat¢ Bar of California No. 249038
1000 Second Ave, Suite 1770
Seattle, WA 98104

(206) 438-9116
hamilton@@lawhe.net

Attorneys for Applicant,
Darryn Travis Enterprises, LLC
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CERTIFICATE OF SERVICE

[ declare under penalty of perjury under the laws of the State of Washington that the
following is true and correct:

I am employed by the law firm of: HOLMQUIST & GARDINER PLLC.

At all times hereinafter mentioned, I was and am a citizen of the United States of
America, a resident of the State of Washington, over the age of eighteen (18) years, not a party
to the above-entitled action, and competent to be a witness herein.

On the date set forth below I served in the manner noted: ANSWER AND

AFFIRMATIVE DEFENSES OF DARRYN TRAVIS ENTERPRISES, LLC on the following
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persons:

Paul W. Reidl

THE LAW OFFICES OF PAUL W. REIDL
3300 Wycliffe Drive

Modesto, CW 95355

[X] VIA U.S. MAIL

[ ]VIAFACSIMILE:

[ ] VIA MESSENGER

[X] VIA EMAIL: reidl@sbeelobal.net

Michael P. Mahoney

BAILEY CAVALIER LLC

10 West Broad Street, Suite 2100
Columbus, Ohio 43215

[X] VIA U.S. MAIL
[ | VIA FACSIMILE:
[ ] VIA MESSENGER

[X] VIA EMAIL: michael.mahonevi@cavalieri.com

DATED this 28™ day of August, 2009.

Opposition No. 91191124

ANSWER AND AFFIRMATIVE DEFENSES OF DARRYN TRAVIS ENTERPRISES, LLC




