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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFRE
THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Opposition No. 91190654
For the Mark Shake-n-Grow
Filed on: July 13, 2008
Published on: December 16, 2008

OMS Investments Inc. )
)
)
Opposer, )
)
v )
)
Hidden Creations )
)
Applicant )

APPLICANT’ S ANSWER TO NOTICE OF OPPOSITION

Applicant, Hidden Creations (“Applicant”) Heeanswers Opposer OMS Investments Inc. (“Opposhidjice of Opposition”
as follows:

Opposer’ s Introductory Paragraph: OMS Invasts (“Opposer”), having its principal place oblmess at 10250 Constilation
Blud. Suite 3800 Los Angeles California 90067, bydipplication Serial No. 77520947 filed July 13, 2d88Hidden Creation
(“Applicant”), and hereby opposes the same pursteabb U.S.C.§ 105&t seq, including specifically 15 U.S.C. § 1063.

Applicant’ s Answer:  Applicant denies that Oppwosk be damaged by the issuance of a registrdtiothe trademark

shown in Application Serial No. 77520947. Applitawithout sufficient knowledge or information tsthe truth of the remaining

allegations set forth in Opposer’ s introductorageaph and, accordingly, denies same.

Opposer’ s Paragragh  upon information and belief, applicant Hiddereations, is a California sole proprietorship,
with a mailing address of 1000 Lincoln Road, StitdNo. 123 Yuba City, California 95991 (“Applicant”

Applicant’ s answer: Applicant admits that Hidden Coeatis a California sole proprietorship, with a lingiaddress of 1000

Lincoln Road, Suite H, No. 123 Yuba City, Californ991.

Opposer’ s Paragraph Rpplicant’ s ApplicationAs evidenced in Application Serial No. 77/520,94ppAcant seeks to
register the mark SHAKE-N-Grow for “food supplemefdr agricultural products and other plants” itemational Class 1.

Applicant’ s Answer: Applicant admits that itdilapplication Serial No. 77520947 for “food supplertsefor

Agricultural products and other plants in Interoatl Class 1 for the mark SHAKE-N-GROW with filingtda July 13, 2008.

Mark Reg. No./ Goods/Services
App. No.
SHAKE ‘N 77520947 | International Class: 001
GROW Class 7:
Food supplements for agricultural products and other plar
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Opposer’ s Paragraph Bse of the Mark:Since at least as early as 2001, Opposer hasugeenin commerce in the United
States the distinctive and famous mark SHAKE’ N FitE&nnection with lawn and garden goods, nanmsnt food, and owns the
following federal trademark registration for the 8kE’ N FEED mark:

Mark Reg. No. / Goods/Services
App. No.

SHAKE ‘ N FEED| 2,705,327 | Class 1. Slow release plant food.

SHAKE ‘' N FEED| 3,254,549 | Class 8: Manually operated fertilizer and plant food spreg

True and correct copies of the electronic recoodsHfese registrations printed from the Unitedest&atent and Trademark Office’ s
(“USPTO’ s”) online database are attached heretgtasiEA. Each of the registrations noted aboveenssued on the Principal
Register and are presently in full force and effédttably, Registration No. 2,705,327 is incontelgtab

Applicant’ s Answer: Applicant lacks sufficient kiledge or information as to the truth of the allémas set forth in

Paragraph No. 3 and accordingly, denies same.

Opposer’ s Paragraph #h addition, Opposer owns two pending federaldradrk applications for the mark SHAKE' N SEED,
with filing dates of September 19, 2006:

Mark Reg. No. / Goods/Services
App. No.

SHAKE ‘* N SEED| 77/002750| Class 8: Manually operated seed and fertilizer spregd

SHAKE ‘ N SEED| 77/002759| Class 31: Grass seed and bird seed.

True and correct copies of the electronic recordshfese applications printed from the USPTO’ s emlatabase are attached hereto
as _Exhibit B.

Applicant’ s Answer: Applicant lacks sufficient iiedge or information as to the truth of the altagzs set forth in

Paragraph No. 4 and accordingly, denies same.

Opposer’ s Paragraph5: Opposer also owns a federal trademarktragjisn for an additional “SHAKE” formative mark,
containing the word component “GRO”.

Mark Reg. No. / Goods/Services
App. No.

SHAKE A LITTLE GROW A LOT | 2,792,358 | Class 1: Slow release plant fo(

A true and correct copy of the electronic recandthis registration printed from the USPTO’ s enliatabase is attached hereto as
Exhibit C. The SHAKE A LITTLE GROW A LOT MARK IS DISTINCTIVEAND FAMOUS (the SHAKE N” SEED, SHAKE A
LITTLE GROW A LOT marks are hereinafter referred sothe “SHAKE * N FEED Marks”).

Applicant’ s Answer: Applicant lacks sufficient iiedge or information as to the truth of the allemyas set forth in

and accordingly, denies same.

Opposer’ s Paragraph6: Moreover, Opposer, through its predecedadrgerest and affiliates, has used in commeree th
famous and distinctive MIRACLE-GRO mark since at feasearly as 1951 in connection with plant foodeiQhe years, the mark
has been used in connection with a wide range of Eawehgarden services and goods. Opposer owns ausiaderal trademark
registrations and applications incorporating thradas and distinctive MIRACLE-GRO mark as reflectedhe following
representative registrations and application (thRACLE-GRO Marks”):
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Mark Reg. No./ Goods/Services
App. No.

MIRACLE-GRO 0668868 Class 1: Water soluble plant food.

MIRACLE-GRO 1223038 Class 1: Fertilizer in the form of spikes for trees andlshr

MIRACLE-GRO 2235973 Class 31: Flower, vegetable and plant seeds for domestic an
agricultural purposes.

MIRACLE-GRO SELECT 2525828 Class 31: Live plants.

PLANTS

MIRACLE-GRO POUR & 2601682 Class 1: Fertilizer for home and garden use.

FEED

MIRACLE-GRO GARDEN 2601682 Class 1: Fertilizers for domestic use.

WEED PREVENTER & Class 5: Herbicides for domestic use.

PLANT FOOD

MIRACLE-GRO GARDEN 2618611 Class 1: Fertilizers for domestic use.

WEED PREVENTER Class 5: Herbicides for domestic use.

MIRACLE-GRO SELECT 2723181 Class 31: Live plants and containers therefore.

PLANTS & Design

MIRACLE-GRO 2758533 Class 44: Lawn, tree and shrub care, landscape gardening

PROFFESIONAL TREE & services and consulting services in the field of lawn,drek

SHRUB CARE & Design shrub care and landscaping gardening.

MIRACLE-GRO FAST ROOT 2787356 Class 1: Root stimulating hormone that converts plant cells tg
stem cells

MIRACLE-GRO TREE & 2809982 Class 44: Lawn, tree and shrub care, landscape gardening

SHRUB CARE services and consulting services in the field of lawn,arek
shrub care and landscaping gardening.

MIRACLE-GRO SELECT 2816031 Class 21: Containers not of metal for use with plants and for

PLANTS & Design commercial use.

Class 31: Live plants.

MIRACLE-GRO & Design 2820953 Class 1: Fertilizers for domestic use; plant food; garden soil;
potting mix; seed starter mix for domestic use; root stimulatin
hormone that converts plant cells to stem cells.

Class 5: Herbicides for domestic use.

Class 21: Garden feeders, namely containers desigeddto
plant food and are used to feed and water plants.

Class 31: Sphagnum peat moss.

MIRACLE-GRO 2856922 Class 21: Flower pots and planters.

MIRACLE-GRO & Design 2856923 Class 21: Flower pots and planters.

MIRACLE-GRO & Design 2856924 Class 21: Watering cans
Class 31: Flower, vegetable and plant seeds.

HAVE YOU USED MIRACLE- 2870768 Class 1: Lawn and garden fertilizer for domestic use; plant

GRO LATELY?

food; fertilizer in the form of spikes for houseplants, ootd
plants, trees and shrubbery for domestic use; peat fertilizer
composts; humus; loam; manure; potting soil, soil conditioner
soil amendments, growing media for plants, all for domeséc U
Class 16: Brochures about subjects of lawn care andciapels
gardening and the sue of products relations go lawrarate
landscape gardening, including fertilizers, herbicides,
fungicides, insecticides, grass seed, flower seeds, gaedeis,
plant food, potting soil, soil conditioners and amendments,
ground cover and land and garden equipment and aduicks
information related to flowers and their care.
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MIRACLE-GRO SELECT Plant
& Design

2900658 Class 31: Living house plants.

MIRACLE-GRO SELECT
PLANTS

77/421528 Class 31: Live plants.

MIRACLE-GRO & Design 2906855 Class 31: Live plants.

MIRACLE-GRO & Design 2906856 Class 31: Live plants.

MIRACLE-GRO MOISTURE 2935663 Class 1: Potting soil, growing media for plants.

CONTORL POTTIN MIX

CONTAINS AQUACOIR &

Design

MIRACLE-GRO & Design 2996098 Class 9: Protective work gloves.
Class 21: Gardening gloves and gardening gloves folihgnd
chemicals.

MIRACLE-GRO 3074660 Class 9: Protective work gloves.
Class 21: Gardening gloves and gardening gloves folihgnd
chemicals.

MIRACLE-GRO GARDEN 3156217 Class 1: Garden soil, planting soil, soil containg additives,

SOIL ROSES BONE MEAL
ADDED TO GROW BIG,

chemical soil conditioners, soil conditioners for agricultural,
domestic, or horticultural use and fertilizers for soil and potti

BEAUTIFUL BLOOMS! soil.

(PACKAGE) (COLOR)

MIRACLE-GRO ORGANIC 3180531 Class 1: Fertilizers for domestic use, potting soil, blood meal
CHOICE & Design and bone meal.

MIRACLE-GRO GARDEN 3182529 Class 1: Garden soil, planting soil, soil containg additisei,

SoIL
TREES & SHRUBS
(PACKAGE) (COLOR)

conditioners for agricultural, domestic or horticultural use: an
fertilizers for soil and potting soil.

MIRACLE-GRO GARDEN
SOIL

FLOWERS & VEGETABLES
&

Design

3190987 Class 1: Garden soil, planting soil, soil containg additisei,
conditioners for agricultural, domestic or horticultural use an
fertilizers for soil and potting soil.

MIRACLE-GRO & Design

3233837 Class 1: Charcoal for horticultural purposes and forassz soll
conditioner, perlite for horticultural purpose and for ase soil
conditioner.

MIRACLE-GRO

77/215022 Class 7: Composter machines and components thereof for
recycling solid waste.

True and correct copies of the electronic recoodstfese registrations and applications printethflee USPTO’ s online database are
attached hereto as Exhibit EEach of the registrations noted above were issnati@Principal Register and are presently in full
force and effect. Notably, Registration Nos. 06@B86223038, and 2235973 are incontestable.

Applicant’ s Answer: Applicant lacks sufficient kiiedge or information as to the truth of the altewyss set forth in

Paragraph No. 6 and accordingly, denies same.

Opposer’ s Paragraph 7: Further, Scotts owns numerous additional tradkragplications and registrations containing the
GRO suffix or component, including GARDEN-GRO, PRO GRAD SLO-GRO (“GRO Component Marks”), all as refket

below:
Mark Reg. No. / Goods/Services
App. No.
EARTHGRO 1378337 | Class 31: Top soil and peat humus.
EARTHGRO 1378721 | Class 1: Cow manure, composted cow manure, dehydratedhanure, potting

soil.

EARTHGRO THE | 1723116
NATURAL

Class 1: Natural organic and mineral fertilizer for lawn azidien use,
agricultural use and commercial use; cow manure dehydratednanure, potting
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CHOICE & Design soil and hums.

EARTHGRO THE | 1726060 | Class 31: Top soil.
NATRUAL
CHOICE & Design

GARDEN-GRO 76/653762| Class 1: Fertilizers.

GARDEN-GRO 3498947 | Class 31: Mulch.

ITS GRO TIME 77/341556| Class 1: Fertilizer for domestic, agricultural and horticultural aeil
amendments, soil conditioners, and soil improving agentsoimestic,
agricultural and horticultural use; plant food; potting soil; plansail; growing
media for plants; humus; manure; peat; compost; and loam.

ITS GRO TIME 77/341562| Class 31: Grass seed; grass products, namely, gchasdgrass plugs; top soil;
mulch; raw bark; peat moss; combination of grass sedilizens and mulch for
the purpose of lawn repair, soil containg fertilizers, live plants

ITS GRO TIME 3552933 | Class 44: Providing advice and information on the subfggardening and lawn
care and the use of products relations to gardeninépamdcare, namely, plant
foods, fertilizers . . . via the internet; providing in storastdting services on the
subjects of gardening and lawn care and the use ofdglatelucts, namely, plant
foods, fertilizers . . . and shrub care service; landsgap#ening service;
consulting service in the filed of lawn, tree, and shrub ead landscape

gardening.
LET YOURSELF | 78/795657| Class 1: Lawn and garden fertilizer, plant food, fertilizethimform of spikes for
GRO houseplants, outdoor plants, trees and shrubbery; pegtosty humus, loam and

manure; potting soil, soil conditioners, soil amendments andiiggawedia for
plants all for domestic use.

Class 5: Herbicides for domestic use.

Class 21: Fertilizer mixers and sprayer attached to gardmsho

Class 31: Flower, vegetable, plant and grass seed; live plants.

Class 44: Providing information via the Internet on lawn earklandscape
gardening, including how to use and apply fertilizers, ic&tbs, fungicides,
insecticides, grass soil conditioners and amendments anddycover; providing
information via the Internet on the use of equipment for tiva End garden;
providing advice and information via the Internet on flasnvand their care.

PRO GRO 77/1406779| Class 1: Fertilizer for domestic, agricultural and horticulturel gsil
amendments, soil conditioners, and soil improving agentsoimestic,
agricultural and horticultural use; plant food; potting soil; plansail; growing
media for plants; humus; manure; peat; compost; and loam.

SLO-GRO 77/727569| Class 31: Grass seed.

True and correct copies of the electronic recoodshfese registrations printed from the USPTO’ is@ulatabase are attached hereto
as_Exhibit E(the MIRACLE-GRO MARKS and GRO Component Marks leeeinafter collective referred to as the “GRO k4.
Notably, Registration Nos. 1378337, 137821, 14033823116, and 1726060, are

incontestable.

Applicant’ s Answer: Applicant lacks sufficient kiedge or information as to the truth of the altewyss set forth in

Paragraph No. 7 and accordingly, denies same.

Opposer’ s Paragraph ®pposer’ s Senior Rights in the Marklhe distinctiveness of the SHAKE' N FEED Markg the
Gro Marks is buttressed by their widespread secgrmdaaning in the marketplace. Opposer has expemmtgdontinues to expend
substantial time, money and effort in advertising prominent the SHAKE * N FEED Marks and the GRGkbIt0 identify itself as
the source of its goods and services, such asnepapers, magazines, sponsorships, and througinathi broadcast television and
radio commercials.

Applicant’ s Answer: Applicant lacks sufficient kneddie or information as to the truth of the remajratiegations set forth
in Paragraph No. 8 and, accordingly, denies same.

Opposer’ s Paragraph ® addition, the SHAKE * N FEED Marks and the GR@rlk# and products have been prominently
featured on Opposer’ s popular wehsitev.scotts.comamong others. Over the years, the SHAKE ‘ N' R#&fRs and the GRO
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Marks and the products associated with those nterks received a significant amount of unsolicitezsp and have been the subject
of numerous articles in major publications . Iniéidd, the strength of SHAKE ‘* N FEED Marks and®RO Marks is enhanced by
Opposer’ s vigilant and successful policing effdrthese marks.

Applicant Answer: Applicant lacks sufficient knledge or information as to the truth of the

remaining allegations set forth in Paragraph Nan@® accordingly, denies same.

Opposer’ s ParagrafdD: As a result of Opposer’ s efforts, the SHAKEEED Marks and the GRO Marks have become
assets of substantial value and symbols of Oppogeddswill. Today, these marks are some of the mezsignizable and valuable
brands in the lawn and garden and horticulturestrgu Moreover, due to the national, and indeeat]dwide consumer recognition
of Opposer’ s GRO Marks, consumers have come tgmeeche suffix “GRO” as also symbolizing the gadtinherent in the GRO
Marks, and further, associate the “GRO’ elemeatysaith Opposer and its line of high quality pratki

Applicant Answer: Applicant lacks sufficient kntagige or information as to the truth of the

remaining allegations set forth in Paragraph Noardd), accordingly, denies same.

Opposer’ s Paragraptl: No issue of priority exists with respect tppdser’ s first use of one or more of its SHAKE-N-
FEED Marks. Opposer has used, promoted and ask@iits goods, specifically plant food, under onmore of its SHAKE' N
FEED Marks in commerce for over 7 years, sinceasdtas early as 2001. In addition, Opposer e psomoted and advertised its
goods, specially plant food, under one or moréso6RO Marks in commerce for over 50 years, silezst as early as 1951.

Applicant Answer: Applicant lacks sufficient knladge or information as to the truth of the

remaining allegations set forth in Paragraph Noardd, accordingly, denies same.

Opposer’ s Paragraf?: Conversely, Applicant does not claim to hasedlits mark in commerce or otherwise until July 17
2008, and it did not file its application for remation of the SHAKE-N-GROW mark until July 29, 2008ccordingly, Opposer has
priority over Applicant With respect to the SHAKE FRED Marks and the GRO Marks.

Applicant Answer: Applicant lacks sufficient knladge or information as to the truth of the remagrallegations set forth in

Paragraph No. 12 and, accordingly, denies same.

Opposer’ s Paragraph 13:ikelihood of Confusion. Applicant’ s proposed mark is confusingly simieOppressor’ s
SHAKE N’ FEED and the GRO marks because it is in appee, sound, meaning, and commercial, impressisupnt to 15
U.S.C. §1052(d) among other thing’ s applicantA<GHN-GROW mark is similar to Opposer’ s SHAKE’ N BEd SHAKE' N
SEED marks in sight sound and meaning. Moreoveatle Applicant’ s mark combines the “SHAKE-N”" congmbrat the
beginning of the mark with the “"GROW” componentasuffix, Applicant’ s proposed mark appears todmaination of Opposer’ s
SHAKE' N FEED and GRO Marks.

Applicant Answer: Applicant denies the allegatises forth in Paragraph No. 13 and, accordinglpjetesame.

Opposer’ s Paragrapgh;. The likelihood of confusion between Applicanproposed mark and Opposer’ s SHAKE N FEED
Marks and the GRO Marks is further exacerbated ksecthe goods sold under Applicant’ s proposed mankely food supplements
for agricultural products and other plants are tidahor closely related to the products sold urdpposer’ s “GRO” Marks such that
consumers may believe, incorrectly, that SHAKE-N-GR@ an extension of Opposer’ s family of SHAKE BEPB Marks and the
GRO Marks.

Applicant Answer:  Applicant gemiies tireattepatioes forth in Paragraph No. 14 and, accordinglpjetesame.
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Opposer’ s Paragrafb:. Given the goodwill and public recognition arggifrom the association of the SHAKE ‘* N FEED
Marks and the GRO Marks with Opposer, consumerslaalg to believe that Opposer has licensed, apptaveotherwise authorized
Applicant’ s use of the SHAKE-N-GROW mark when # het..

Applicant Answer: Applicant denies the allegatiees forth in Paragraph No. 15 and, accordinglpjetesame.

Opposer’ s Paragrafd6:  The maturation of Applicant’ s applicatiato iregistration will cause a likelihood of confusj
mistake or deception with respect to the sourceigimoof Applicant’ s goods. Consumers will errarsyp believe that Applicant’ s
goods are produced by or associated with Opposer.

Applicant Answer: Applicant denies the allegatises forth in Paragraph No. 16 and, accordinglpjetesame.

Opposer’ s Paragrafdy: Applicant’ s use and registration of the pgedanark will also cause dilution by tarnishmertt an
dilution by blurring of Opposer’ s famous SHAKE ‘BED Marks and the GRO Marks, whose fame establigiedicoefore
Applicant’ s first use of its proposed mark, asiprad by 15 U.S.C. § 1125(c).

Applicant Answer: Applicant denies the allegatises forth in Paragraph No. 17 and, accordinglpjetesame.

Opposer’ s ParagrafB: Opposer’ s InjurfPursuant to 15 U.S.C. § 1063 (a), Opposer Will beatged by registration of
Applicant’ s proposed mark, which would grant Agpltcaprima facieexclusive right to use the proposed mark despiteo®gr’ s
priority over Applicant and the likelihood of confas, dilution and injury to goodwill that will beatised by Applicant’ s mark.

Applicant Answer: Applicant denies allegationsfeeth in Paragraph No. 18.

Opposer’ s Paragraf®: In summary, registration of the proposed nveslild be incorrect and improper in view of the
requirements of the Trademark Act of 1946, as amenidcluding specifically but not limited to theopisions of 15 U.S.C. 8§ 1051,
et seq.

Applicant Answer: Applicant denies allegationsfeeth in Paragraph No. 19.

Opposer prays that this Opposition be sustia and that registration to the applicant SBIAKE-N-GROW in Application
Serial 77/520,947 for the goods identified in Intfonal Class 1 be denied.
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FIRST AFFIRMATIVE DEFENSE

1. Opposer fails to state a claim upon whiclkefehay be granted.

WHEREFORE, Applicant prays that the “Notice of Opition” be denied in its entirety, and that the Aggttion be allowed proceed

to registration.

Respectfully submitted,

Dated: Aug. 24, 2009 By: _/Gail E. Smith/

Gail E. Smith

HIDDEN CREATIONS

1000 Lincoln Rd Suite H #123
Yuba City, CA 95993

Tel: (530)693-0386

Fax: (530) 755-2461
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CERTIFICATE OF SERVICE

The undersigoed hereby certifies that one copy of the furegoing AFPLICANT'S ANSWER TO NOTICE OF OFPOSITION was
served upan Counsel for Gpposer by emnil and finst-class mail, poutnge pre-prid, this o2+ day of Aug., 2009, oddressed e fotlows:

OMS INVESTIMENTS

Susap E. Hollander, Bsg.

10250 Constellation Boulevard Suite 2800
103 Angeles, California 80067
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