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Production

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
In the matter of Application Serial No.: 77/520947

For the mark: SHAKE-N-GROW
Published: December 16, 2008

OMS Investments. Inc., )
) Opposition No. 91190654
Opposer, )
) RESPONSE TO OPPOSER’S FIRST SET
v, } OF REQUESTS FOR PRODUCTION TO
Y APPLICANT
Hidden Creations, )
)
Applicant. )
)

Pursuant fo Rules 26 and 34 of the Federal Rules of Civil Procedure and the Trademark
Rules of Practice, Opposer OMS Investments, Inc. ("OMS") hereby requests that
Applicant Hidden Creations (“Applicant”) produce for inspection and copying each of the
documents and things identified below within thirty (30) days of service hereof.
DEFINITIONS AND INSTRUCTIONS

1. "Applicant,” “You" or “Your” means the sole proprietorship Hidden Creations
comprised of Gail E. Smith (“Smith”) and any company under which Applicant or Smith
is doing business under a different name, including but not limited to "Gail's Hidden
Creations,” and includes, without limitation, each of Applicant's predecessors and
successors, parent companies, subsidiaries, and divisions, as well as all directors,
officers, employees, agents, distributors, jobbers, salespersons, sales representatives,
licensees, franchisees, attorneys and all other persons acting or purporting to act on its

or their behalf or under its or their control.
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2. "Opposer” means OMS Investments, Inc., and any company under which OMS is
doing business under a different name, including but not limited to “Scotts” and “Scotts
MiracieGro” and includes, without limitation, each of OMS' predecessors and
successors, parent organizations, related groups and divisions, as well as all directors,
officers, employees, agents, distributors, jobbers, salespersons, sales representatives,
licensees, franchisees, attorneys and all other persons acting or purporting to act on its
or their behalf or under its or their control.

3. "SHAKE-N-GROW Mark” means the mark SHAKE-N-GROW, which is the subject of
Trademark Application Serial No. 77/520,947, filed on July 16, 2008,

4. "Opposition” means Opposition No. 91190654 entitled, OMS Investments, Inc. v.
Hidden Creations.

5. "OMS Marks™ means, collectively, the SHAKE ‘N FEED Marks and the GRO Marks
as defined in OMS' Notice of Opposition filed on June 15, 2009.

6. "Person” has the meaning set forth in 15 U.S.C 1127.

7. “Document” or "documents” shall have the full meaning ascribed to it in Rule 34 of the
Federal Rules of Civil Procedure, and refers to all handwritten, typed, printed, or
otherwise visually, mechanically, or electronically reproduced materials, whether copies
or originals, in the possession, custody or control of Applicant or its officers, agents,
employees, consultants or attorneys, including but not limited to labels, letters, e-mails,
cables, memoranda, intracorporate communications, reports, notes, minutes, bulletins,
circulars, instructions, work assignments, invoices, recordings, sketches, drawings,
charts, photographs, prints, artwork, designs, drafts, work sheets, printouts, information

stored in computers or other information retrieval systems, other non-paper information
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storage means such as tape or film, agreements, published material of any kind, annual
reports, and advertising or promotional literature. Where a copy of a document contains
any marking not appearing on the original or is altered from the original, then such item
shall be considered to be a separate original document,

8. Any word written herein in the singular shall be construed as plural and vice versa
when necessary to facilitate the answer to a discovery request.

9. "And” and “or” shall be construed disjunctively or conjunctively as plural and vice
versa when necessary to facilitate the answer to a discovery request.

10. If a claim of privilege is made as to any document responsive to a request herein,
state the following for each such document: the (i) date created or conceived, (ii)
authors, addressees, and recipients, (iii) persons now in possession of the item; (iv)
basis as to the claim of privilege as to each item; and (v) the subject matter, and provide
a summary of the document for which a privilege is claimed, and produce those portions
of the document not subject to the claimed privilege.

11. If any document responsive to a request herein was at one time was in existence,
but has been lost, destroyed, discarded or otherwise disposed of, identify such
document as completely as possible, providing as much of the following information as
possible: (i) the type of document; (ii) its date; (iii) its authors, addressees, and
recipients; (iv) the subject matter of the document; (v) the approximate date of disposal;
(vi) the reasons for disposing of or discarding the document; (vii) the person authorizing
the disposai; (viii) the person disposing of the document or other physical evidence; and
(ix) the identity of any person with knowledge of the contents thereof,

12. These requests are continuing and impose upon Applicant the obligations stated in
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Rule 26(a) of the Federal Rules of Civil Procedure.

DOCUMENTS AND THINGS TO BE PRODUCED

Please produce the following documents and things:

1. All documents identified, referred to or depended upon in responding to Opposer’s
First Set of Interrogatories served herewith.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 1

2. All documents identified, referred to or depended upon in responding to Opposer's
First Set of Requests for Admission served herewith.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 2.

See all documents identified, referred to or depended upon in responding to Opposer's
First Set of Requests for Admission

3. Documents sufficient to identify all names under which Applicant does business
relating to the SHAKE-N-GROW Mark.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 3

See Document Exhibit C.

4. Documents sufficient to identify Applicant's organizational structure.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 4

Document does not exist.

5. Documents sufficient to identify the address, including any website address, of each
location operated by Applicant in which goods or services bearing the SHAKE-N-GROW
Mark

were, are or are intended to be sold.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 5
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See Document Exhibit C..

6. Documents sufficient to identify use of any variation of the SHAKE-N-GROW Mark,
including variations in the spelling in any advertisements, brochures and/or websites,
and all documents which refer or relate to the reason for any such variation of the
SHAKE-N-GROW Mark.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 6

See Exhibit Document No. D

7. One sample of each good or service identified in response to Interrogatory No. 9 of
Opposer's First Set of Interrogatories, including any and all labeling, packaging and
product information therefore.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 7

See Document Exhibit No. E.

8. One copy of each label, tag, sticker, container, packaging ,point of sale display,
signage, brochure, catalog or other material bearing the SHAKE-N-GROW Mark.
RESPONSE FOR REQUEST FOR DOCUMENTS NO: 8

See Document Exhibits E & F.

9. All documents, including online literature, describing any good or service identified in
response to Interrogatory No. 9 of Opposer’s First Set of Interrogatories.
RESPONSE FOR REQUEST FOR DOCUMENTS NO: 9

See Document Exhibit No. M

10. All documents that reflect the channels of trade in which Applicant distributes or
sells products bearing the SHAKE-N-GROW Mark.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 10
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Document does not exist.

11. All documents that reflect any instances of actual confusion that have occurred
between Applicant and OMS, Applicant's goods and OMS' goods or the SHAKE-N-
GROW Mark and any of the OMS Marks.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 11.

Document does not exist.

12. Documents sufficient to identify the date of first use anywhere of the SHAKE-N-
GROW Mark.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 12

Document does not exist.

13. Documents sufficient to identify the date of first use in commerce of the SHAKE-
NGROW Mark.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 13

See Document in Exhibit No. G.

14. Documents sufficient to identify all ways in which Applicant has used, currently
uses, or intends to use the SHAKE-N-GROW Mark.

RESPONSE FOR REQUEST FOR DOCUMENTS NO..14

See Document in Exhibit No. H.

15. Documents sufficient o show any and all use by Applicant of a trademark other than
the SHAKE-N-GROW Mark in connection with the goods or services identified in
response to Interrogatory No. 9 of Opposer's First Set of Interrogatories.
RESPONSE FOR REQUEST FOR DOCUMENTS NO: 15

Document does not exist.
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16. All documents identifying Applicant's advertising or promotion expenditures for each
good or service identified in response to Interrogatory No. 9 of Opposer’s First Set of
Interrogatories, for each month since such gooed or service was introduced.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 16

Document does not exist.

17. All documents identifying the number of units sold for each good or service identified
in response to Interrogatory No. 9 of Opposer’s First Set of Interrogatories, for each
month since such good or service was introduced.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 17

Document does not exist.

18. All documents referring or relating to any customer complaints received by Applicant
for the goods or services identified in response to Interrogatory No. 9 of Opposer’s First
Set of Interrogatories.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 18

No Documents Exist.

19. All documents identifying the revenues derived from the sales of each good or
service identified in response to Interrogatory No. 9 of Opposer's First Set of
Interrogatories, for each month such good or service was introduced.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 19

Document does not exist,

20. All documents identifying the profits derived from the sales of each good or service
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identified in response to Interrogatory No. @ of Opposer’s First Set of Interrogatories, for
each month such good or service was introduced.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 20

Document does not exist.

21. All documents identifying every sale of goods or services under the SHAKE-N-
GROW Mark, including but not limited to invoices, purchase orders, receipts, bills of
sale, sales summaries and state andlor federal tax filings for each month since
Applicant’s first use anywhere of the SHAKE-N-GROW Mark.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 21

See documents in Exhibits 1.

22 All documents referring or relating to any current intention or plans to use the
SHAKE-N-GROW Mark on goods or services other than those goods or services
identified in response to Interrogatory No. 9 of Opposer’s First Set of Interrogatories.
RESPONSE FOR REQUEST FOR DOCUMENTS NO: 22

Document does not exist.

23. Documents sufficient to identify each person or outside agency that has assisted
Applicant in the advertising, promotion, distribution or sale of any good or service
bearing the hat has assisted Applicant in the advertising, promotion, distribution or sale
of any good or service bearing the SHAKE-N-GROW Mark.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 23

Lavonne Desert Treasures
5932 Griffith Ave.
Marysville, CA 95801
SHAKE-N-GROW Mark.



RESPONSE FOR REQUEST FOR DOCUMENTS NO: 23

Lavonne Desert Treasures
5932 Griffith Ave.
Marysville, CA 95901
530-742-7400

Silverado Mercantile
439 Us Hwy 339
Yerington, NV 89447
Phone: 775- 463-5599.

Tom & Pete's Produce
270 Main Street

Half Moon Bay, CA 94019
650-726-7500

INTERROGATORY NO. 31

Production

Identify (by name and address) all distributors or other wholesalers that distribute or sell

any product bearing the SHAKE-N-GROW Mark.

RESPONSE TO INTERROGATORY NO. 31

Lavonne Desert Treasures
5932 Griffith Ave.
Marysville, CA 95901
530-742-7400



Silverado Mercantile
439 Us Hwy 339
Yerington, NV 88447
Phone: 775- 463-5599.

Tom & Pete's Produce
270 Main Street

Half Moon Bay, CA 94019
650-726-7500

Elizabeth Perry

Perry Financial Services
10187 Orchard Way
Live Qak, CA 95953

Gail Smith

OWNER

459 Wilder Ave
Yuba City, CA 95993
530-755-1514

Debbie Doty

Master Gardner

13 Bacon St.
Wellsboro,PA 16901

570-439-1867

10
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Jeremy Peasley
Sales Director

3530 Kim Way

Yuba City, CA 95993

C-530-218-5194

Franco Carrubba
Unknown address
Halfmoon Bay
Sales Associate

650-328-0407

Larry Pyle

Sales Associate

3384 Crow MT.Rd
Russeliville, AK 72802

479-567-4200

24. One copy of each advertisement and or commercial created by Applicant or on

Applicant's behalf to promote the SHAKE-N-GROW Mark or any good or service
bearing the SHAKE-N-GROW Mark, whether in print, video, audio or electronic format,
including but not limited to flyers, brochures, newsletters, coupons, websites, Internet

pop-up ads, or written copy relating to advertising, posters or point of sale displays.

11
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RESPONSE FOR REQUEST FOR DOCUMENTS NO: 24

See Daocument in Exhibit No. D & J and email attachment of giant pumpkin video.
25. All press, including but not limited to articles from newspapers third party websites,
or any other publications, whether distributed in print, broadcast or electronic form, not
prepared or solicited by Applicant or on Applicant’s behalf, which refer or relate to
discuss, mention or concern the SHAKE-N-GROW Mark.
RESPONSE FOR REQUEST FOR DOCUMENTS NO: 25
See documents in Exhibits No. K
26. Documents sufficient to show the geographic scope of Applicant's advertising and
promotional activities relating to the SHAKE-N-GROW Mark.
RESPONSE FOR REQUEST FOR DOCUMENTS NO: 26
Document does not exist.
27. A sample of each catalog, price list, webpage or other publication where the
availabiiity and or price of any good or service identified in response to Interrogatory No.
9 of Opposer’s First Set of Interrogatories was or is advertised or made known.
RESPONSE FOR REQUEST FOR DOCUMENTS NO: 27
See documents in Exhibits L
28. A complete printout of each website identified in response to Interrogatory No. 16 of
Opposer's First Set of Interrogatories.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 28
See documents in Exhibits M
9. All documents that refer or relate to any plans to advertise promote or market any

Products under the SHAKE-N-GROW Mark.

12
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RESPONSE FOR REQUEST FOR DOCUMENTS NO: 29

Document does not exist.

30. All Your actual or prospective customer lists and mailing lists, including email lists.
RESPONSE FOR REQUEST FOR DOCUMENTS NO: 30

See documents in Exhibits N

31 Documents sufficient to identify the intended customers or users for each of the
goods or services identified in response to Interrogatory No. 9 of Opposer's First Set of
Interrogatories.

RESPONSE FOR REQUEST FOR DOCUMENTS NO:31

Document does not exist.

32 All documents referring or relating to any search or investigation of records,
including but not limited to the United States Patent & Trademark Office records, state
trademark records, trademark or trade publications, business directories or the records
of any trademark service organization, conducted at any time in connection with the
SHAKE-N-GROW Mark.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 32

Documents do not exist.

33. All documents that refer or relate to any opinion, including any opinion by legal
counsel, as to the availability of the SHAKE-N-GROW Mark as a frade name or
trademark. RESPONSE FOR REQUEST FOR DOCUMENTS NO: 33

Documents do not exist.

34. All documents referring or relating to any outside vendors, such as suppliers or

13
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packagers, which Applicant used in connection with manufacturing any of the goods or
services

identified in response to Interrogatory No. 9 of Opposer's First Set of interrogatories.
RESPONSE FOR REQUEST FOR DOCUMENTS NO: 34

Documents do not exist.

35. All documents referring or relating to any outside party, such as graphic designers,
which Applicant used in connection with creating or preparing any container, iabel,
sticker, tag,

or any other packaging used in connection with any good identified in response {0
interrogatory

No. 9 of Opposer's First Set of Interrogatories.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 35

See documents in Exhibit No. E

36. All documents which refer or relate to Applicant's first knowledge of OMS’ rights in
and to the OMS Marks.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 36

See documents in Exhibit No. O

37. All communications between Applicant and OMS.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 37

See documents in exhibit No. P.

38. All communications between Applicant and any third party relating to the SHAKE-N-
GROW Mark or any of the OMS Marks.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 38

14
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Documents do not exist.

30. All documents referring or relating to Opposer.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 39

Documents do not exist.

40. All documents referring or relating to the OMS Marks or Opposer's goods or
services.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 40

Documents do not exist.

41 All documents which refer or relate to Applicant’s conception, selection process,
And or adoption of the SHAKE-N-GROW Mark.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 41

Documents do not exist.

42. All documents which refer or relate to Applicant's conception, selection process,
And or adoption of the packaging used for products bearing the SHAKE-N-GROW
Mark. RESPONSE FOR REQUEST FOR DOCUMENTS NO: 42

Documents do not exist.

43 All documents which refer or relate to any marketing study, survey or public opinion
poll concerning either the SHAKE-N-GROW Mark or the OMS Marks, or both.
RESPONSE FOR REQUEST FOR DOCUMENTS NO: 43

Documents do not exist.
44 All documents which refer or relate to any instance of actual confusion, mistake or
deception as to source or origin of goods or services sold under the SHAKE-N-GROW

Marks

15
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and goods or services solid under the OMS Marks, or as to association or affiliation of
goods or

services sold under the SHAKE-N-GROW Mark with those sold under the OMS Marks.
RESPONSE FOR REQUEST FOR DOCUMENTS NO: 44

Documents do not exist.
45 All documents referring or relating to Application Serial No. 77/520947 which is the
subject of this Opposition, including the file history.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 45

See document exhibit no. Q

46. All documents referring or relating to any attempts or negotiations by Applicant to
license, transfer, assign or sell the SHAKE-N-GROW Mark.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 46

Documents do not exist.

47. All documents referring or relating to any name, trademark, domain name or other
designation which Applicant uses, has ever used or intends to use, other than the
SHAKE-NGROW Mark, which contains the term “SHAKE” together with the term “GRO”
or “GROW.” RESPONSE FOR REQUEST FOR DOCUMENTS NO: 47

See document exhibit No. C.

48 Documents sufficient to identify every state in the U.S. in which Applicant has made
sales of goods or services bearing the SHAKE-N-GROW Mark.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 48

Documents does not exist.

16



Production

49 All documents and things upon which Applicant intends to rely on in order to
demonstrate that there is no likelthood of confusion between the SHAKE-N-GROW
Mark and

the OMS Marks.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 49

No document exists.

50. To the extent not already produced, all documents and things Applicant intends to
rely on at trial in this proceeding.

RESPONSE FOR REQUEST FOR DOCUMENTS NO: 50

See document exhibit no. R

We are a plant food supplement not a plant food.

Dated: April 30, 2010

LA

Gail Smith

1000 Lincoln Rd. Suite H #123
Telephone: (530)755-1514

Email: hiddencreations@comcast.net
Email. gailhiddencreations@comcast.net

i7
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CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the foregoing RESPONSE TO
OPPOSERS FIRST SET OF REQUESTS FOR DOCUMENTS has been properly
served on the Applicant via email addressed to ssking@manatt.com and
patrademarks@manatt.com on this 30st day of April 2010.

B A de

Gail Smith

Hidden Creations

1000 Lincoln Road, Ste. H #123

Yuba City, CA 95991

Telephone: (530) 755-1514

Email: gailhiddencreations@comcast.net
Email: hiddencreations@comcast.net

18
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Interrogatories

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Application Serial No.: 77/520947
For the mark: SHAKE-N-GROW
Published: December 16, 2008

OMS Investments, Inc., )
) Opposition No. 91190654
Opposer, )
) RESPONSE TO OPPOSER’S FIRST SET
v, ) OF INTERROGATORIES TO APPLICANT

Hidden Creations,

Applicant.

T et o o S’

Pursuant to Rules 26 and 33 of the Federal Rules of Civil Procedure and the Trademark
Rules of Practice, Opposer OMS Investments, Inc. (*OMS”) hereby requests that
Applicant Hidden Creations (“Applicant”) answer the following interrogatories fully and

under oath within thirty (30) days of service hereof.

DEFINITIONS AND INSTRUCTIONS

1. “Applicant,” “You" or “Your" means the sole proprietorship Hidden Creations

comprised of Gail E. Smith (“Smith”) and any company under which Applicant or Smith
is
doing business under a different name, including but not limited fo “Gail's Hidden

Creations,”

and includes, without limitation, each of Applicant's predecessors and successors,

parent
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companies, subsidiaries, and divisions, as well as all directors, officers, employees,

agents,

distributors, jobbers, salespersons, sales representatives, licensees, franchisees,

attorneys and all

other persons acting or purporting to act on its or their behalf or under its or their

control.

2. “Opposer” means OMS Investments, Inc., and any company under which OMS is

doing business under a different name, including but not limited to “Scotts” and "Scotts

MiracleGro,"

and includes, without limitation, each of OMS’ predecessors and successors, parent

organizations, related groups and divisions, as well as ali directors, officers, employees,

agents,

distributors, jobbers, salespersons, sales representatives, licensees, franchisees,

attorneys and all

other persons acting or purporting to act on its or their behalf or under its or their

control.

3. *SHAKE-N-GROW Mark” means the mark SHAKE-N-GROW, which is the

subject of Trademark Application Serial No. 771520,947, filed on July 16, 2008.

4 *Trade Dress” means the overall appearance of the packaging for a product.
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5. “Opposition” means Opposition No. 91190654 entitled, OMS In vestments, Inc. v.

Hidden Creations.

6. “OMS Marks” means, collectively, the SHAKE ‘N FEED Marks and the GRO

Marks as defined in OMS' Notice of Opposition filed on June 15, 2009.

7. “Person” has the meaning set forth in 15 U.S.C. § 1127.

8. “Identify,” when used herein with respect to a person, means to supply the

following information separately as to each person:

If a natural person:

(a) state the natural person’s full name;

(b) state the business position/title of such person at the relevant time;

(c) state the employer of such person at the relevant time,

(d) state the business address of such person at the relevant time:

(e) state the present or last known business positionftitle of such person;

() state the last known or present employer of such person,

(g) state the last known or present business address and telephone number of

such person; and

(h) state the last known or present home address and telephone number of
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such person.

If a juristic person:

(a) state the person’s full name;

(b) state the state, territory, or country in which the person was organized

and/or under whose laws it was formed or exists,

(c) state the nature of the business entity (i.e., form);

(d) state the business address at the relevant time; and

(e) state the last known or present business address and telephone number.

9. “List” or “identify,” with respect to documents, means to supply the following

information separately as to each document:

(a) the type of document (e.g., letter, notebook, etc.) and the number of pages

of which it consists;

(b) the date of the document, if any; if no date appears, the answer shall so

state and shall supply the date or approximate date that such document

was prepared,

(c) the date on which the document came into Applicant's possession or

controf;
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(d) the names and titles of the persons who signed the document; if not

signed, the answer shall so state and supply the names and titles of the

persons who prepared the document, if known, or, if not known, the

answer shall so state;

(e) the names and titles of the persons to whom the document is addressed

and to whom copies were furnished (whether specifically named therein or

not);

(f) the business entity or entities with which each person was associated at the

date of the preparation of the document;

(g) the present whereabouts of the document and the name and address of the

custodian thereof; and

(h) a brief summary of the subject matter of the document.

10. “Document” or “documents” shall have the full meaning ascribed to it in Rule 34

of the Federal Rules of Civil Procedure, and refers to all handwritten, typed, printed, or

otherwise visually, mechanically, or electronically reproduced materials, whether copies

or

originals, in the possession, custody or control of Applicant or its officers, agents,

empioyees,
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consultants or attorneys, including but not limited to labels, letters, c-mails, cables,

memoranda,

intracorporate communications, reports, notes, minutes, bulletins, circulars, instructions,

work

assignments, invoices, recordings, sketches, drawings, charts, photographs, prints,

artwaork,

designs, drafts, work sheets, printouts, information stored in computers or other

information

retrieval systems, other non-paper information storage means such as tape or film,

agreements,

published material of any kind, annual reports, and advertising or promotional literature.

Where a

copy of a document contains any marking not appearing on the original or is altered

from the

original, then such item shall be considered to be a separate original document.

11. Any word written herein in the singular shall be construed as plural and vice versa

when necessary to facilitate the answer to a discovery request.

12. “And” and “or” shall be construed disjunctively or conjunctively as plural and

vice versa when necessary to facilitate the answer to a discovery request.
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13. Pursuant to Federal Rule of Civil Procedure 33, in lieu of describing or

identifying a document, you may produce a copy of that document and identify the

interrogatory

to which it is furnished in response.

14. If a claim of privilege is made as to any information or document responsive to an

interrogatory herein, identify such information or document in your response to such

interrogatory, and for each such item, identify, as applicable, the (i) date created or

conceived,;

(ii) authors, addressees, and recipients; (iif) persons now in possession of the item; (iv)

basis as

to the claim of privilege as to each item; and (v) the subject matter, and provide a

summary of

the information or document for which a privilege is claimed, and produce those portions

of the

information or document not subject to the claimed privilege.

15. If any information responsive to an interrogatory herein was in a document, which

at one time was in existence, but has been lost, destroyed, discarded or otherwise

disposed of,

identify such document as completely as possible, providing as much of the following
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information as possible: (i) the type of document; (ii) its date; (iii) its authors,

addressees, and

recipients; (iv) the subject matter of the document; (v) the approximate date of disposal;

(vi) the

reasons for disposing of or discarding the document; (vii) the person authorizing the

disposal,

(viii) the person disposing of the document or other physical evidence; and (ix) the

identity of

any person with knowledge of the contents thereof.

16. If you cannot answer an interrogatory in full after exercising due diligence {o

secure the information, so state and answer to the extent possible, specifying your

inabiiity to

answer the remainder and stating whatever information or knowledge you have

concerning the

unanswered portions. The fact that a full answer cannot be given is not a basis for you

to fail to

provide such information as is available to you at the time of your response to these

interrogatories.

17. These interrogatories are continuing and impose upon Applicant the obligations



Interrogatories
stated in Rule 26(a) of the Federal Rules of Civil Procedure.
INTERROGATORIES

INTERROGATORY NO. 1

For each interrogatory propounded by Opposer, identify (by name, address, telephone

number)

each and every person who answered, assisted in answering, or was consulted in

preparing the

answers to each interrogatory and the corresponding interrogatory number.

RESPONSE TO INTRROGATORY NO. 1

The applicant answered to each interrogatory and the corresponding interrogatory

number 1,4-8,14-18,20-33.

Gail Evelyn Smith

Owner

Hidden Creations

1000 Lincoln Rd. Suite H #123

Y.C. CA 95891

Owner

458 Wilder Ave.



interrogatories

Yuba City, CA 95993

530-755-1514

The Bookkeeper answers to each interrogatory and the corresponding interrogatory

number 2,3,9-13,19.

Liz Perry

Perry Financial Services

10187 Orchard Way

Live Oak CA 95953

530-632-2684

INTERROGATORY NO. 2

Describe applicant’s business, including its line of business, product
offerings,,orgorganizational structure,, key individuals involved, total number of

employees (if any) and gross revenues since

beginning operations.

RESPONSE TO INTERROGATORY NO. 2

Applicant's business is a sole proprietor, , including its line of business sales of plant

food supplement Shake-n-Grow, product offerings, organizational

10
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structure, Owner Gail Smith is the key individuals involved, and total number of
employees is applicant on and with independent contractor distributors and young

entreprepuiers varies but is currently 5 and with gross revenues since

beginning operations of $1400.00.

See Document Exhibit No. A.

INTERROGATORY NO. 3

State Applicant's current assets and liabilities to the nearest hundred doliars.
RESPONSE TO INTERROGATORY NO. 3

Applicant's current assets and liabilities to the nearest hundred is $2700.00 dollars.
See Document Exhibit No. B.

INTERROGATORY NO. 4

Describe the process by which Applicant selected the SHAKE-N-GROW Mark, and

identify all

persons who participated in the process of selecting the SHAKE-N-GROW Mark.
RESPONSE TO INTERROGATORY NO. 4

Gail Evelyn Smith

Cwner

Hidden Creations

1
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1000 Lincoln Rd. Suite H #123

Y.C. CA 95991

Owner

459 Wilder Ave.

Yuba City, CA 95993

530-755-1514

The name of the product describes the general use terms of shaking the product on

the plant and watching the plant grow. Thus Shake-n-Grow!

INTERROGATORY NO. 5

Describe how and when Applicant first learned of the OMS Marks.

RESPONSE TO INTERROGATORY NO. 5

Applicant was unaware of OMS Marks until notified in letter on May 13, 2009.

See Document Exhibit No. C.

INTERROGATORY NO. 6

Identify any search or investigation of any records such as, but not limited to, the United
States Patent and Trademark Office (‘USPTQ") records, state trademark records,
trademark or tradepublications, business directories, or the records of any trademark
service organization, conducted by Applicant or on Applicant's behalf prior to the

adoption and use of the SHAKE-N-GROW Mark.

12
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RESPONSE TO INTERROGATORY NO. 6

Applicant only used USPTO data base online search.

INTERROGATORY NO.7

Identify any and all person(s) who participated in the decision to file Application Serial

No.77/520947 for the SHAKE-N-GROW Mark at the USPTO.

RESPONSE TO INTERROGATORY NO. 7

Applicant participated in the decision to file Application Serial No.

77/520947 for the SHAKE-N-GROW Mark at the USPTO.

Gail Evelyn Smith

Owner

Hidden Creations

1000 Lincoin Rd. Suite H #123

Y.C. CA 95991

Owner

459 Wilder Ave.

Yuba City, CA 95993

530-755-1514

INTERROGATORY NO. 8

13
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identify any and all person(s) who participated in preparing Application Serial No.

771520047 for the SHAKE-N-GROW Mark for filing at the USPTO,

RESPONSE TO INTERROGATORY NO. 8

Applicant participated in preparing Application Serial No. 77/5208947 for the SHAKE-N-

GROW Mark for filing at the USPTO.

Gail Evelyn Smith

Owner

Hidden Creations

1000 Lincoin Rd. Suite H #123

Y.C. CA 85991

Owner

459 Wilder Ave.

Yuba City, CA 95993

530-755-1614

INTERROGATORY NO. 9

Identify any and all goods and services bearing the SHAKE-N-GROW Mark which have

been advertised, distributed or offered for sale at any time by Applicant.

RESPONSE TO INTERROGATORY NO. 9

14
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See Document Exhibit No. D.

INTERROGATORY NO.10

For all goods and services identified in response to Interrogatory No. 9, state the dates
during which each such item or service has been advertised, distributed or offered for

sale,

RESPONSE TO INTERROGATORY NO. 10

See Document Exhibit No. E.

INTERROGATORY NO.11

State the number of units of sales for each of the goods and/or services identified in
response to Interrogatory No. 9, for each month since each such good or service was

introduced.

RESPONSE TO INTERROGATORY NO. 11

Document does not exist.

INTERROGATORY NO.12

State, to the nearest whole dollar, the revenues received from the sales of each of the
goods and/or services identified in response to interrogatory No. 9, for each month

since each such good or service was introduced.

RESPONSE TO INTERROGATORY NO. 12

See Document Exhibit No. E.

15
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INTERROGATORY NO.13

State, to the nearest whole dollar, the profits received from the sales of each of the
goods and/or services identified in response to Interrogatory No. 9, for each month

since each such good or service was introduced.

RESPONSE TO INTERROGATORY NO. 13

See Document Exhibit No. F.

INTERROGATORY NO.14

Identify the date the SHAKE-N-GROW Mark was first used in a commercial transaction

anywhere.

RESPONSE TO INTERROGATORY NO. 14

SHAKE-N-GROW Mark was first used in a commercial transaction on 1/28/09.

INTERROGATORY NO.15

Identify the date the SHAKE-N-GROW Mark was first used in a commercial transaction

in interstate commerce.

RESPONSE TO INTERROGATORY NO. 15

Mark was first used in a commercial transaction in 8/1/09 interstate commerce.

INTERROGATORY NO.16

16
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Identify all websites operated by Applicant or on Applicant's behalf which advertise or

promote

the SHAKE-N-GROW Mark, including when each such domain name was registered

and when

each such website first published content.

RESPONSE TO INTERROGATORY NO. 16

Websites operated by Applicant to promote the SHAKE-N-GROW Mark, including when
each such domain name was registered and when each such website first published

content.

See Document Exhibit No. G.

www.shakengrow.com Registered on 6/11/08. Published on 8/8/08.

www.shakeandgrow.com Registered on 7/28/08. Publish date unknown.

INTERROGATORY NO.17

Describe with particularity the channels of trade, including Internet channels, through
which each good or service identified in response to Interrogatory No. 9 were, are or are
intended to be distributed or offered for sale, including representative outlets for each

channel identified.

RESPONSE TO INTERROGATORY NQ. 17

17
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Applicant uses Internet sales, independent distributors, and young entrepreneurs {o

distribute goods .
See Document Exhibit No. H.
INTERROGATORY NO.18

Describe the intended consumers or users of each good or service identified in

response to Interrogatory No. 9.
RESPONSE TO INTERROGATORY NO. 18
No Document exist.

INTERROGATORY NO.19

State the typical retail price for each good or service identified in response to

Interrogatory No. 9.
RESPONSE TO INTERROGATORY NO. 19

The typical retail price for each good or service identified in response to Interrogatory

No. 9is $12.99-149.99.
See Document Exhibit No. |
INTERROGATORY NO.20

identify the geographic scope of Applicant’s use of the SHAKE-N-GROW Mark,
including the locations of each of Applicant’s customers and where Applicant has

advertised each good or service identified in response to Interrogatory No. 9.

18
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RESPONSE TO INTERROGATORY NO. 20

No document exists.

INTERROGATORY NO.21

Identify, by month and year, Applicant’s expenditures to date on advertising of each

good or service identified in response to Interrogatory No. 9.

RESPONSE TO INTERROGATORY NO. 21

See Document Exhibit No. J.

INTERROGATORY NO.22

Describe in detail any intention or plans to expand or modify Applicant’s use of the

SHAKE-NGROW

Mark, including but not limited to any plans to use the mark for additional goods or

services.

RESPONSE TO INTERROGATORY NO. 22

No documents exist.

INTERROGATORY NO.23

For each good identified in response to Interrogatory No. 9, describe in detail the
process by which Applicant selected the Trade Dress, including when, where, why and

how it was created

15
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and identifying each labe! and/or packaging that has been used since each such good

was introduced.
RESPONSE TO INTERROGATORY NOQ. 23

Applicant Gail Smith wanted the picture of her pastors Victorian House with the English
Rose Garden on the front of the label. The remainder of the labe! was designed by D!

Alexander.

Gail Smith

459 Wilder Ave
Yuba City, CA 95993

530-755-1514

D! Alexander

Let's Celebrate LLC
Owner

322 8" Street
Marysville, CA 95901

530-743-9100

20
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INTERROGATORY NO.24

Identify all Persons, outside agencies and/or firms responsible for, or who participated
in, the conception, creation, development or design of the Trade Dress for each good

identified in response to Interrogatory No. 9.
RESPONSE TO INTERROGATORY NO. 24
Gait Smith

459 Wilder Ave

Yuba City, CA

95993

530-7565-1514

INTERROGATORY NO. 25

Identify every third party known to Applicant what you contend is currently using, or
permitted to use, any mark containing the term "SHAKE” with “GRQO" or “GROW" and,
for each such party, state or describe the mark and the goods or services with which the

mark is being used.
RESPONSE TO INTERROGATORY NO. 25
Document does not exist.

INTERROGATORY NO.26
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identify every third party known to Applicant that you contend is currently using, or
permitted to use, a predominantly green and yellow color scheme for the packaging of

iawn and garden related products.

RESPONSE TO INTERROGATORY NO. 26

Expert Gardener

Bontanicare CN317

Preen

See Document Exhibit No. K.

INTERROGATORY NO. 27

identify any witness Applicant expects to testify on its behalf and the nature of the

testimony to be given by the witness during Applicant’s testimony period.

RESPONSE TO INTERROGATORY NO. 27

Gail Smith

459 Wilder Ave
Yuba City, CA 95993
530-755-1514

Any Questions

D! Alexander
Let's Celebrate LLC
322 8% Street

22
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Marysville, CA 95901
530-743-9100

{.abel, Logo, Website Questions

Elizabeth Perry

Perry Financial Services
10187 Orchard Way
Live Oak, CA 95953
530-632-2684

Bookkeeping Questions

Debbie Doty

Master Gardener

13 Bacon St.
Wellsboro,PA 16901

570-439-1867

INTERROGATORY NO.28

Describe in detail each of the reasons Applicant began using the SHAKE-N-GROW

Mark.

RESPONSE TO INTERROGATORY NO. 28

No document exist.

INTERROGATORY NO.29
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Describe in detail each of the reasons Applicant adopted a predominantly green and
yellow color scheme for the packaging of its products bearing the SHAKE-N-GROW
Mark.

RESPONSE TO INTERROGATORY NO. 29

No document exists.

INTERROGATORY NO.30

Identify (by name and address) all stores or other retailers that sell to ultimate

consumers or end users any product bearing the SHAKE-N-GROW Mark.

RESPONSE TO INTERROGATORY NOQ. 30

Lavonne Desert Treasures
5932 Griffith Ave.
Marysville, CA 95801
530-742-7400

Silverado Mercantile
439 Us Hwy 338
Yerington, NV 89447
Phone: 775- 463-5599.

Tom & Pete’s Produce
270 Main Street

Half Moon Bay, CA 94019
650-726-7500

24
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INTERROGATORY NO. 31

identify (by name and address) all distributors or other wholesalers that distribute or sell

any product bearing the SHAKE-N-GROW Mark.

RESPONSE TO INTERROGATORY NO. 31

Lavonne Desert Treasures
5932 Griffith Ave.
Marysville, CA 95801
530-742-7400

Silverado Mercantile
439 Us Hwy 339
Yerington, NV 89447
Phone: 775- 463-5599.

Tom & Pete's Produce
270 Main Street

Half Moon Bay, CA 24019
650-726-7500

Elizabeth Perry

Perry Financial Services
10187 Orchard Way
Live Qak, CA 95953

25



Gail Smith

459 Wilder Ave
Yuba City, CA 95993
530-755-1514

Debbie Doty
13 Bacon St.
Welisboro,PA 16901

570-439-1867

Jeremy Peasley
Sales Director

3530 Kim Way

Yuba City, CA 95993

C-530-218-5194

Franco Carrubba
Unknown address
Halfmoon Bay

Sales Associate
650-328-0407

Larry Pyle

3384 Crow MT.Rd
Russellville, AK 72802

479-567-4200

26
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INTERROGATORY NO.32

Identify with particularity any and all instances of confusion that have occurred between

Applicant and OMS, Applicant’s goods and OMS' goods, and/or the SHAKE-N-GROW

Mark and any of the OMS Marks.

RESPONSE TO INTERROGATORY NO. 32

No document exisis.

INTERROGATORY NO.33

Except for the current Opposition, describe every legal challenge involving the SHAKE-
N-GROW Mark or products bearing the SHAKE-N-GROW Mark, including lawsuits,
arbitrations, and/or administrative proceedings, letters or other threats of legal action.
Your description should include the parties to the dispute, a general description of the

issues involved, and the outcome of the dispute.

RESPONSE TO INTERROGATORY NO. 33

No document exists.

27



Dated: Aprit 30, 2010

KDL K

Gail Smith

1000 Lincoln Rd. Suite H #123
Telephone: (530)755-1514

Email: hiddencreations@comcast.net
Email: gailhiddencreations@comcast.net

28
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CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the foregoing RESPONSE TO
OPPOSER'S FIRST SET OF INTERROGATORIES TO APPLICANT has been properly
served on the Applicant via email addressed to ssking@manatt.com and
patrademarks@manatt.com on this 30st day of April 2010.

D A L

Gail Smith

Hidden Creations

1000 Lincoln Road, Ste. H #123

Yuba City, CA 95991

Telephone: (530) 755-1514

Email: gailhiddencreations@comcast.net
Email: hiddencreations@comcast.net
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B:23 PM Shake-n-Grow
04113110 Profit & L.oss
Accrual Basis January 1, 2007 through Aprit 13, 2010

Ordinary Income/Expense
income
40000 - Shake n Grow
Distributor Income
Wholesale Product Income

Total 40000 - Shake n Grow

Totai income

Cost of Goods Sold
50100 - COGS
50010 - Shake-n-Grow Cost
51600 - Materials Costs

Total 50106 - COGS
Total COGS

Gross Profit

Expense

6060001 » $-n-G Biiz Expenses
60310 - Meetings
60600 - Outsource Employment
60700 - Membership Fees
60800 - Licenses and Fees
61000 - Advertising and Promotion
61200 - Computer and Internet Expenses
61500 - Office Supplies
61600 - Postage and Delivery
61700 - Printing and Reproduction
61800 - Professional Fees
65000 - Bookeeping Expense

Total 600001 - S-n-G Biiz Expenses
60010 - Meals and Travel
Total Expense

Net Ordinary Income

Net Income

Jan 4,07 - Apr 13, 10

1,406 58

1,416.57

1,416 57

20073
105 75

308 48

306.48

1,110.08

18.50
154 00
2597
551.21
97 85
13171
17.22
90 62
52.09
492 50
180.00

1,815.77
4.50
1,820.27

-710.18

-710.18

IoTtere

Page 1
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CHASE &

JPMorgan Chase Bank, N.A
P O Box 260180
Baton Rouge, LA 70826-0180

ll'lllililll'Illlil.lilllll’lll'lIl!llllilill'il‘l'Il'lil’llil
00007286 DRE 703 142 10410 - NNNNN T 1 000000000 29 0600
GAIL E SMITH

459 WIL.DER AVE

YUBA CITY CA 95983-8624

(/'Aj Tﬁfé,O < :?éfi ;

March 12, 2010 through April 13, 2010
Account Number:

CUSTOMER SERVICE INFORMATION

Web site: Chase.com
Service Center: 1-800-788-7000
Hearing Impaired: 1-800-242-7383
Para Espanol. 1-877-312-4273
international Calls: 1.713-262-1679

We added a new item to your Checking Summary......

To make it easier to keep track of your transactions, we added “Electronic Withdrawals” to your Checking
Summary at the beginning of your statement. This provides a total amount for things like automatic payments,
account transfers and online bill payments, along with other electronic transactions. Details of these transactions
will continue to be included in the “Transaction Detail” section of your statement.

We also renamed the "Other Withdrawals, Fees and Charges” section to “Fees and Other Withdrawals”.

Please call us at 1-B00-935-9935 if you have any questions.

CHECKING SUMMARY | Chase Free Extra Checking

Beginning Balance
Deposits and Additions

AMOUNT
$2,686.56

16.00

Ending Balance

$2,712.56

TRANSACTION DETAIL
DATE DESCRIPTION AMOUNT BALANCE
Beginning Balance $2,696.56
03/22 Deposit 696502109 16.00 2,712.56
Ending Balance $2,712.56

Page 10f 2

i

Il

0728601

3001

I

i

|

MR



Interrogatories

Exhibit C



INTC e GHS
man att vanat, Praa oo LU

manait | phelps | phillips Direct Dial: (650) 812-1344
E-mail: shollander@manati.com

May 13, 2009 Clicnt-Matter;  28405-248
, 2

VIA FACSIMILE (530.755.2461)
AND FEDEX

Ms. Gail E. Smith

Hidden. Creations

1000 Lincoln Road, Ste. H #123
Yuba City, CA 95991

Re: OMS Investments, Inc.’s Trademark Rights / SHAKE-N-GROW Mark
Dear Ms. Smith:

We are writing on behalf of OMS Investments, Inc., an affiliate of The Scotts Company
LLC (together with OMS Investments, Inc., “Scotts”). Scotts was founded in 1868 by Orlando
M. Scott, under the belief that “farmers need and shall have clean, weed-free fields.” From its
humble beginnings, Scotts grew to be the world’s leading lawn and garden company. Scolls now
owns and martkets some of the most recognizable and valuable brands in the consumer fawn and
garden industry, including SCOTTS®, ORTHO®, MIRACLE-GRO® and SHAKE ‘N FEED®.

The MIRACLE-GRO line was first introduced to the American public in 1951 when
Miracle-Gro founders Horace Hagedorn and Otto Stern ran a full page advertisement in the New
York Herald Tribune for a brand new product — water soluble fertilizer. MIRACLE-GRO was an
instant sensation. Since its 1951 debut, MIRACLE-GRO products have become a staple in
American homes. We write to provide Hidden Creations with notice of Scolts’ prior and seniot
rights in its famous and distinctive MIRACLE-GRO and SHAKE ‘N FEED marks, and to
request Hidden Cieations” assistance in avoiding any potential for consumer confusion between
Scotts’ products and those sold under the SHAKE-N-GROW mark.

1. The MIRACLE-GRO and SHAKE ‘N FEED Marks

Since at least as early as 1931, Scotts, through its predecessors in interesl, has been using
the famous and distinctive MIRACLE-GRO mark in connection with plant foods. Scotts owns
over Lhirty United States trademark registrations and applications for the MIRACLE-GRO mark,
including those listed on Exhibit A hereto (the “MIRACLE-GRO Marks™}. In addition, Scotts
has made use of numerous other trademarks containing the GRO suffix, including EARTHGRO,

1001 Page Mill FRoad, Building 2, Palo Alto, California 94304-1006 Telephone: 650 812 1300 Fax: 8502130260
Albany | Los Angeles | Mexico City | New York | Orange County | Palo Alto | Sacramento | Washington, B.C

UM ERKIR
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Ms. Gail E. Smith
May 13, 2009
Page 2

PRO GRO, and RA-PID-GRO, for over seventy years. Included on Exhibit A is a list of
representative GRO marks (the MIRACLE-GRO® Marks and other GRO formative marks are
hereinafier collectively referred to as “the MIRACLE-GRO Marks”).

In 2001, Scotts unveiled a new line of continuous release plant food in bead form, in a
convenient shaker jug, under the SHAKE ‘N FEED mark. Consumers immediately took to the
easy-to-use product, which generated significant revenues over its first seven years of sales.
Indeed, due to the popularity of the SHAKE N FEED all purpose plant food product, Scotts
expanded the line to include varieties specifically designed for use with roses, citrus, avocados,
mangos, palms, azaleas, camellias, rhododendrons, and other flowering plants. Moreover, Scoftts
owns federal Trademark Registrations Nos. 2,705,327 and 3,254,549 for the SHAKE ‘N FEED
mark. Notably, Registration No. 2,705,327 is incontestable.

Not only have the MIRACLE-GRO and SHAKE °N FEED trademarks become
internationally famous and protectable, but the trade dress that accompanies these marks has also
become famous and protectable, in particular, the widely-recognized yellow and green color
scheme of MIRACLE-GRO products and packaging, examples of which are shown below.

Due in fact to the success of the SHAKE ‘N FEED products, Scotts recently also filed
applications for the mark SHAKE ‘N SEED. A list of Scotts’ SHAKE ‘N FEED and SHAKE
‘N SEED marks are included for your reference on Exhibit B, attached hereto,

The distinctiveness of the MIRACLE-GRO and SHAKE ‘N FEED marks is buttressed by
their widespread secondary meaning in the marketplace. Products bearing the MIRACLE-GRO
and SHAKE ‘N FEED marks are sold in large and small garden centers nationwide. Scotts has
expended substantial efforts and miltions of dollars in promoting and advertising these marks in
newspapers, magazines, sponsorships, and through nationally broadcast television and radio
commercials. The marks and products have been prominently featured on Scotts’ websites in
addition to countless third-party websites, including www. homedepot.com, www.lowes.com,
www.acehardware.com, www.shopping.yahoo.com, and www.amazoh. com.

20214532 1
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Moreover, over the years, the MIRACLE-GRO and SHAKE ‘N FEED marks and the
products associated with those marks have received a significant amount of unsolicited press and
have been the subject of numerous articles in major publications. As aresult of the widespread
public recognition and renown of the MIRACLE-GRO and SHAKE ‘N FEED marks, the marks
have become identified in the minds of consumers exclusively with Scotts’ high quality products
and services offered under those marks. At present, the MIRACLE-GRO and SHAKE ‘N FEED
marks are two of the most recognizable and valuable brands in the consumer lawn and garden

industry.
1L The SHAKE-N-GROW Mark

It recently came to Scotts’ attention that Hidden Creations filed U.S. Trademark
Application No. 77/520,947 for the mark SHAKE-N-GROW in connection with “food
supplements for agricultural products and other plants.” In order to permit additional time to
confer with Hidden Creations regarding this mark, Scotts recently filed an Extension of Time to
Oppose the SHAKE-N-GROW application Serial No. 77/520,947.

The elements of the SHAKE-N-GROW mark are “SHAKE-N” and “GRO,” which are
the same essential elements of Scotts’ MIRACLE-GRO and SHAKE ‘N FEED marks. Further,
the SHAKE-N-GROW mark uses a hyphen in between its word elements, similar to the
MIRACLE-GRO marks. Moreover, the color scheme used in connection with Hidden Creations’
SHAKE-N-GROW packaging is predominantly green and yellow, which is the same color
scheme featured on MIRACLE-GRO products for o7ver fifty years, as shown below.,

Further, the SHAKE-N-GROW mark, like the MIRACLE-GRO and SHAKE ‘N FEED
marks, is also used in connection with plant foods. See Century 21 Real Estate Corp. v. Century
Life of America, 970 F.2d 874, 877 (Fed. Cir. 1992) (“Where the goods are identical, the degree
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of similarity [between the marks] necessary to support a conclusion of likely confusion
declines ”); accord, ECI Division of E-Systems, Inc.v. Environmental Communications Inc., 207
USPQ 443 (TTAB 1980). Finally, an online Google search for the mark SHAKE-N-GROW
yields hits containing the Scotts SHAKE *N FEED products for four out of the first ten results.
Attached hereto as Exhibit C is a printout of pages containing these search results.

As you may be aware, the Lanham Act provides an owner of a federal trademark or
service mark registration with the nationwide right to exclusive use of the mark in connection
with the goods or services listed in the registration. 15 US.C $§ 1052 and 1115, The scope of
protection afforded, however, is not limited to the goods or services listed in the registration.
Rather, trademark protection extends to any use of a mark that is likely to cause confusion as to
source or sponsorship in the marketplace. 15U S.C. § 1125, That is, a trademark may be
infringed under both federal and state law by any use of a mark that is likely to cause confusion
among consumers. Rodeo Colleciion, Lid v. West Seventh, 812 F.2d 1215, 1217 (9th Cir. 1987).
Because the MIRACLE-GRO and SHAKE ‘N FEED marks are famous and distinctive, the
marks are entitled to the widest scope of protection covering variations to their visual and aural
formats and a broad range of related goods or services. See J. Thomas McCarthy, McCarthy on
Trademarks and Unfair Competition § 11:73, at 11-135 (dthed 2000Y); Champion Golf Club v.
Champions Golf Club, 78 F.3d 1111 (6th Cir. 1996) (“The stronger the mark, the more likely it is
that encroachment on it will produce confusion.”).

Even absent confusion, use of a trademark may dilute the distinctive guality of the mark
in violation of both federal and state anti-dilution statutes. 15 U.S.C. § 1125(c). Dilution occurs
where one parly owns a famous trademark, such as the MIRACLE-GRO Mark, and another party
makes a commercial use of that trademark or a similar mark, which causes the famous trademark
to become less distinctive to consumers 15 U.S.C. §§ 1125, 1127, Unlike trademark
infringement, dilution does not require a likelihood of consumer confusion, and the goods and
services do not have to be competitive.

As you can appreciate, Scotts is always careful to take steps to avoid the potential for
consumer confusion between any of Scotts” marks and any similar marks third parties begin (o
use. Itis Scotts’ desire to resolve this matter amicably and reasonably. To that end, Scoftts
requests that Hidden Creations agree to: (1) phase out use of the SHAKE-N-GROW mark; (2)
abandon tademark App. No. 77/520,947 for SHAKE-N-GROW; (3) refrain from using or
registering any additional marks containing the word element “GRO™; and (4) 1efrain from using
the color scheme with predominant use of yellow and green tor its packaging. In exchange for
Hidden Cieations’ agreement Lo these requests, Scotts will refrain from objecting to Hidden
Cieations’ past use. We hope that Hidden Creations will find this proposal acceptable. Scotts is
willing to agree o a generous phase out period.

LR R RAUA



manatt

manat! | phelps | phillips

Ms. Gail E. Smith
May 13, 2009
Page 5

We assume that Hidden Creations, like Scotts, has an interest in preventing any
possibility of consumer confusion between its products and services and those of any other
competitor. Accordingly, we trust that we will be able to resolve this matter without the need for
Scotts to oppose Hidden Creations’ SHAKE-N-GROW application.

We look forward to your prompt wriiten response, and to reaching a business-like
resolution to this matter. This letter is without prejudice to any rights Scotts may have, each of

which is expressly reserved.

Sincerely,

F. Hollander

@ PMWNQM “

SEH/ck
cel OMS Investments, Inc.

203145328



EXHIBIT A

Mark Reg. No./ | Goods/Services
App- No.
MIRACLE-GRO 0668868 | Class 1 Water soluble plant food.

MIRACLE-GRO 1223038 | Class 1: Fertilizer in the torm of spikes for trees and sheubs

MIRACLE-GRO 9935973 | Class 31: Flower, vegetable und plant sceds for domestic and
agricultial purposes.

MIRACLE-GRO SELECT PLANTS | 2525828 Class 31: Live plants

MIRACLE-GRO POUR & FEED 2601682 | Class |: Fertilizer [or home and garden use

MIRACLE-GRO GARDEN WEED 2618698 | Class 1: Fertifizers for domestic use

PREVENTER & PLANT FOOD Ciass 5: Herhicides for domestic use

MIRACLE-GRO GARDEN WEED 2618699 | Class 11 Fertilizers for domestic use

PREVENTER Class 3: Herbicides for domestic use

MIRACLE-GRO SELECT PLANTS [ 2723181 | Class 31 Live plants and containers therefor

& Design

MIRACLE-GRO PROFESSIONAL 9758533 | Class 44: Lawn, tree and shrub care, landscape gardening seivices

TREE & SHRUB CARE & Design and consulting services in the fickd of tawn, tice and shrub care and
landscape gardening.

MIRACLE-GRO FAST ROOT 3787356 | Class 1: Root stimulating hormone that conveits plant cells Lo stem
cells.

MIRACLE-GRO TREE & SHRUB I809982 | Class 44: Lawn, tree and shiub care, Jandscape gardening services

CARE and consulting services in the field of lawn, tree and shrub care and
landscape gardening

MIRACLE-GRO SELECT PLANTS 2816031 ¢+ Class 21: Containers not of metal for use with plants and for

& Dresign commercial use
Class 31: Live plants

MIRACLE-GRO & Design 2820453 | Class 1: Fertilizers for domestic use: ptant food: gmden soii;
polling mix: seed stater mix Lot domestic use; oot stimulating
ot mone that converts plant celis to stem cells
Class 5: Herbicides {or domestic use
Class 21 Garden leeders, numely containers designed 1o hoid plant
tood and are used 1o teed and water plants
Class 3t Sphagnum peal moss.

MIRACLE-GRO & Design 2822655 | Class 1 Fentilizers for domestic use: plant lood: garden soil:
potting mix: seed seurer mix Tor domestic use; root stimulating
hormone that converss plant cells o stem celis.

Class 5: Heybicides [or domuestic use
Class 21: Garden feeders, namely contitiners designed to hold plant
(ood and are used to leed and wates plants.
Class 31: Sphagnum peat moss
MIRACLE-GRO 2856922 | Class 21 Flower pols and planters.

0214532
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Mark Reg. No./ | Goods/Services
App. Ne.

MIRACLE-GRO & Design 2856023 | Class 21: Flower pots and planteis

MIRACLE-GRO & Design 2856924 | Class 21: Walering cans
Class 31; Flower, vegetable and plant seeds.

HAVE YOU USED MIRACLE- 2870768 | Class |: Lawn and garden fertilizer for domestic use; plant food:

GRO LATELY? festilizer in the form of spikes for houseplants, outdoor plants,
trees, and shrubbery for domestic use; peat {ertilizer; composts;
humtes; ko manure; polting soib, soil conditioners, soil
amendments, growing media for plants, all for domestic use
Ciass 16: Brochures about subjects of tawn care and landscape
gardening and the use ol products relating Lo fawn care and
landscape gardening, including fertilizers, herbicides, fungicides,
insecticides, grass seed, {lower seeds, garden seeds, plant {ood,
potting soil, soil conditionets and ameadments, ground cover, and
lawn and gmden equipment and advice and information related to
Flowers and their caie

MIRACLE-GRO SELECT PLANTS 2900658 1 Class 31: Living house plants

& Design

MIRACLE-GRO & Design 2906855 | Class 31: Live plants

MIRACLE-GRO & Design 2006856 + Class 311 Live piants

MIRACLE-GRO MOISTURE 3935663 | Class 1: Potting soil, growing mediz for plants

CONTROL POTTING MIX

CONTAINS AQUACOIR & Design

MIRACLE-GRO & Design 9906008 | Class 9: Protective work gloves.
Class 21: Gardening gloves and gardening gioves for handling
chemicals

MIRACLE-GRO 3074660 | Class 9: Protective work gloves.
Class 21: Gardening gloves and sardening gioves lor handling
chemicals,

MIRACLE-GRO GARDEN SOIL 1156217 | Class i Garden suil, planting soil, soil containing additives,

ROSES BONE MEAL ADDED TO chemical soit conditioners, $oil conditioners for agricultural,

GROW BIG. BEAUTIFUL domestic of horticultuial use and fertilizers for soil and potting sotl

BLOOMS! {PACKAGE)} {COLOR)

MIRACLE-GRO SHAKE "N FEED 1180531 § Class 1: Fenilizers for Jomestic use. potting soil, blood meal, and

& Design hone meal

MIRACLE-GRO GARDEN SOIL 3182529 | Class 1: Gurden soil, planting suil. soil containing additives. soil

TREES & SHRUBS (PACKAGE) conditioners for agricultual, domestic or horticultural use and

(COLOR) lertilizers fos soil and potting soit.

MIRACLE-GRO GARDEN SOIL 3190987 | Class I: Gauden soil, planting soil. soif coniaining additives. soil

FLOWERS & VEGETABLES & conditioners for agricultural, domestic o1 rorticubtural use and

Design lenitizers for soil and potting soil

MIRACLE-GRO & Design 3233837 | Class | Charcoul for horticultural purposes and lor use as a soil

conditioner; perlite for horticultural purposes and tos use as @ soil
condifioner

20284532 4




Mark

Reg. No./
App. No.

Goods/Services

GARDEN GRO

76/653762

Class | Fertilizers

MIRACLE-GRO

77/215022

Class 7: Composter machines and components thereof for recycling
solid wasle.

IT'S GRO TIME

77/341556

Class | Fertilizers lor domestic, agricultural and horticultural use;
soil amendments, soil conditioners, and soil improving agents for
domestic, agricultural and horticultural use; plant food: potting soil;
planting soil: growing medin for plants; humus: manure: peat;
compost; and loam

IT'S GRO TIME

771341562

Class 31 Grass seed; grags products, namely, grass sod and grass
plugs; top soil: muichi 1aw bark; peat moss; combination of grass
seed, fentilizer und muleh for the purpose of Jawn repain; soil
containing fertilizer; live plants

IT'S GRO TIME

71341566

Class 44: Providing advice and information on the subjects of
gardening and lawn care and the use of products relating 10
gardening and lawn care, including plant foods, fertitizers,
pesticides, herbicides, grass sced, polting mixes, soil, soil
conditioners and amendments, mulches, and lawn and garden
equipment via print, advertising, and the internet; providing in-
store consulting ser vices on the subjects ol gardening and lawn care
and the use ol related products, including plant foods, lertilizers,
pesticides, grass seed, potting mixes, soil, soil conditioneis and
amendments, mulches, and fawn and garden equipiment; lawn, tree,
and shrub care services; landscape gardening services; consulting
services in the field of tawn, tree, and shrub caie and landscape
gardening

S5LO-GRO

781614950

Class 31: Grass sced and grass sod for commercial and residerial
use

20214532 |




EXHIBIT B

Mark Reg. No./ | Goods/Services
App. No.
SHAKE ‘N FEED 2036644 | Class 42: Providing specific information as sequested by customers

via the internet on the subjects of lawn care and landscape
gardening, and the use of products relating to lawn care and
tandscape gardening, including fertilizers, herbictdes, fungicides,
insecticides, grass seed, flower seeds, garden seeds. plant {vod,
potting soil, soil conditioners and amendments, ground cover, and
lawn and garden equipment; providing specitic infarmation as
requested by customers via the internet tefated to flowers and their

care
SHAKE ‘N FEED 2978064 | Class 1: Guiden fertilizer: potting soil and garden soil, ait for

domestic use.

MIRACLE-GRO SHAKE ‘N FEED 3180531 | Class 1: Fertitizers for domestic use, poiting soil, blood meal, and

& Design bone meal

SHAKE ‘N FEED 3307689 | Class | Lawn fertilizer, plant loed, soil conditioness, soil
amendments and growing media for plants all for domestic use

SHAKE ‘N FEED 3335618 | Class 31: Grass products, namely, top soil, peat moss

SHAKE ‘N FEED 3372725 | Ciass 7: Composter machines and components thereol, namely, for
recycling solid waste

SHAKE ‘N FEED 777081506 | Class 44: Lawn, tree and shrub case, landscape gardening services

and consulting services in the field ol lawn. tree and shrub care and
landscape gardening

SHAKE ‘N FEED 777154196 | Class 5: Pesticides, insecticides, fungicides, herbicides,
yodenticides, miticides, parasiticides for domestic usc: pesticides
mixed with fertilizers for domestic use; herbicides mixed with
fentilizers for domestic use; turl algaccide, wrt fungicide, and el
pesticide [or agricultural and domestic use: antmal repetlents,
insect repellents, inscct repelients in topical form

SHAKE "N FEED 777184023 | Class 31: Grass seed, fower seeds, live plants, raw bark, namely.
pine bark und pine nuggets: muich. grass producis. namely, grass
sod and grass plugs, wild bird {ood

WA ERER
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SHAKE N GROW - Google Search Page | of z

Web Images Maps News Video Gmail more v Sign in

oy :
é SO0 iﬁ‘" SHAKE N GROW Advanced Search

Web Show options... Results 1 - 10 of about 3,020,000 for SHAKE N GROW. (0.23 seconds)
Tip: Save time by hitting the return key instead of clicking on "search" Sponsored Links

. Gro Shake N
1SC BigExpress o . Bargain Prices. Smart Deals.
Shake'N'GROW-—As easy as ABC {Antibiotic + Bacterial — Culture) ... Save on Gro Shake N!
Ready2AUTOCLAVE, Ready2USE, and Shake'N'GROW are trademarks of BizRate com

Growcells.com. ...
www.‘bioexpress”com/index..html?wscdetwshowd}(){)OOOO{)G1 50176000176070 - 91K -
Cached - Similar pages

Technical Website '
Technical Website. (No Flash). Flash Website.
www.shakengrow com/ - 2k - Cached - Similar pages

flash

We would love your testimonials and pictures of your flower garden treated with Shake-n-
Grow. You never know..we ray use them in one of our newsletters or ...
shakengrow.com/firstilashpage html - 3k - Cached - Similar pages

Shopping results for SHAKE N GROW

Shake-n-grow Adult Garden Qilcloth Apron Gift Set $35.00 - eBay

Scotts Miracle Grow 100819 4.5 Lb Shake N Feed $11.57 - Hardware World
Shake 'n Feed 1.8 Lb. Miracle-Gro Shake'n ... $6.17 - Lowe's

Shake n Grow Update 2009

Product Update Hidden Creations, 1000 Lincoln Road, Suit H#123, Yuba City, CA 95993
Shake-n-Grow is Paiented Technology A concentrated plant food supplement ...
www‘scribd..comfdocﬂ2742057/Shake-n~Grow—Update-EOOQ - 70k - Cached - Similar pages

Miracle Grow Shake 'n Feed Continuous. Release All Purpose Plant ...
Miracle Grow Shake ‘n Feed Continuous Release All Purpose Plant Food. See consumer
reviews, ratings, and advice on the Miracle Grow Shake 'n Feed Continuous ...
www..viewpo%ms,.com!Miracle~Gr0w~Shakewn-Feed-Comtinuous-Release~Al5-Pur;}ose-P!ant-

Food-reviews - 95k - Cached - Similar pages

Shake n grow 1.ilv

May 4, 2008 ... Shake n grow 1 fiv Videos. ... Watch. View this Video: Shake n grow _1 flv
Link this post. HTML Code ...

videos.desishock net/278724/Shake-n-grow- 1 gty - 37k ~ Cached - Similar pages

Miracle-Gro Shake 'n Feed - Ponds & Aquatic Plants Forum - GardenWeb
20 posis - 8 authors

Quick question ponders...can you put some Miracie Gro Shake 'n Feed in the pond? And if
so.._How much would be safe? . This is what the back label says. ...
fo;umsZgardenweb.com/forums/ioad/ponds/mngB'T 5371920215 htmi - 94k -

Cached - Similar pages

SCOTTS 1008751 "MIRAGLE-GRO" SHA KE N FEED BLOOM BOOSTER 3 LB.
Bagged (waterproof packaging for display outside) The Shake "N Feed nroducts from Miracle
Gro continue to grow the category. Consumers enjoy the ease of ...

www acehardwareoutlet.com/ProductDetails aspx?SKL=7147184 - 165k -

Cached - Similar pages

My Plants Need A Miracle To Grow - Miracle-Gro Shake 'N Feed Plant ...

ey e OLIAWELNLCROW&hinG=Search 5/13/2009



SHAXE N GROW - Google Search Page 2 of 2

Miracle-Gro Shake 'N Feed Piant Food - User Rating: 5 stars Review Summary: So far the
growth rate has been better than last year so | think this really ...

www epinions com/review/Miracle_GroﬂShake_nerede%antfood/ccntenth%BQﬁ 518436 -
33k - Cached - Similar pages

Miracle Gro Shake N Feed Bloom Booster price comparison

Compare Miracle Gro Shake N Feed Bloom Booster prices before you buy 1o make sure you
get the best deal. Find a fist of Miracle Gro Shake N Feed Bloom ...

shopping. msn"com/prices/miracle»gro—shake-nufeed~b100m-boosier/%temid1 032790879/7
itemtext=itemname. .gro-shak. - 34k - Cached - Similar pages

Searches related to: SHAKE N GROW

shake ngo shake n shake shake n go hair shake n go wigs

shake n go cars shake n go dragsters shake n go flyers

12345678810 Next

SHAKE N GROW Search

Search within_results - Language Tools - Search Help - Dissatisfied? Help us improve - Try Google Experimenial

Google Home - Advertising Programs - Business Solutions - Privacy - About Google

PRI ¥ SR Sy r‘n;n/upm‘;‘h'?hEx(”,ﬂ@l_(ixsH.Ai{E,'i*N+GROW&blnG=SCiHCh 5/13/2009
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8:14 PM
04/13/10

Shake-n-Grow
Item Listing

Taree ¥ 9

Aprif 13, 2010
item Description Type Price
Logo Development Service aoo
Project Development Service 2.000 .00
Consignment liem Consigned Non-inventory Part ltem Des . Non-inve . 0.00
Distributor MNon-inve. . 0.60
Distributor: 5 oz sample (1/2 oz sampie) . Available to Distributo Non-inve 0.50
Distributor:1 adult apron single adult apron Non-inve. . 9 80
Distributor: 1 bag (35 oz bag) Non-inve .. 13 99
Distributor:1 bottle Non-inve.. 689
Distributor:1 case adult aprons {12 adult aprons) Non-inve 117 60
Distributor: 1 case bags {6- 35 oz. bags) Non-inve 119.94
Distributor:1 case bottles {12 bottles) Non-inve. . 83 99
Distributor: { case kid aprons {12 kid aprons) Non-inve . 140 00
Distributor:1 case totes {6 totes) Non-inve. . 118 84
Distributor: 1 kid aprons single kid apron Non-inve 11.70
Distributor: 1 oz sample (1 oz sample) Available to Distributer only  Non-inve . 075
Distributor: 1 tote single {ote Non-inve .. 1099
Distributor: 15 b bucket {15 pound bucket) Non-inve . 74 05
Distributor:3 pack of 14 oz bollt 3 pack of 14 oz bottles of Shake-n-Grow Non-inve 26 99
Distributor:3502. bag Non-inve 1599
Distributor:50 b bag {50 pound bag) Non-inve 157 45
Distributor:Deluxe Garden Kit Detuxe Garden Kit Nan-inve &67.60
Distribuler:Garden Kit Garden Kit Non-inve . 2000
Distributor:Samples Non-inve . Q75
Master Invoice Non-inve . 1500
Wholesale Non-inve. . 0.00
Wholesate:1 adult apron single adult apron Non-inve .. 14.00
Wholesale:1 bag {35 oz bayg) Non-inve. 19 85
Wholesale:1 bottle Non-inve . 989
Wholesale:1 case adult aprons (12 adult aprons} Non-inve. 168 00
Wholesale:1 case bags {6~ 35 oz bag) Non-inve 118 94
Wholesale:1 case boltle {12 bottles) Non-inve . 119 99
Whotesale: case kid apron {12 kid aprons) Non-inve. . 182 52
Wholesale: 1 case six 35 ¢z bag 1 case six 35 oz bag wholesale Non-inve . 11294
Wholesale:1 case totes (6 tofes) Non-inve . 156 .22
Wholesale:1 kid apron single kid apson Non-inve . 15.21
Wholesate: 1 tote single tote Non-inve. 25 87
Whotesale:15 Ib bucket {15 pound bucket) Non-inve 96.00
Wholesale:15 pound bucket wholesale Non-inve . 11000
Wholesale:50 b bag (50 pound bag) Non-inve. . 205.00
Wholasale:Case-12 Botlles Non-inve. $19 88
Wholesale:Deluxe Garden Kit Deluxe Garden Kit Non-inve. .. 98.46
Wholesale:Garden Kit Garden Kit Non-inve . 2600
Shipping & Handiing Other Ch . 000
Bad Debt Expense Discount 0.00
discount 10% Discount -10%
Calif Sales Tax Calif Tax Sales Ta. 7 25%
tocal Tax Local Sales Tax Sales Ta 0%
Non taxable Sales Tax Sales Ta 0%
Out of State Out-of-state sale, exempt from sales tax Sales Ta 0%
State Tax State Sales Tax Sales Ta . 0%

Page 1



interrogatories

Exhibit E



8:24 PM

0443010
Accrugl Basis

Paris
Distributor
1 case bags
1 case bottles
1 oz sample
1 tote
350z, bag

Total Distributor

Wholesale
1 bottie

Total Wholesale
Total Parts

TOTAL

Shake-n-Grow

Sales by ltem Summary

All Transactions

Torees 12

Mar 17, 10
Qty Amount % of Sales Avg Price
1 8500 6 0% 85.00
10 1,079 35 76 2% 107 94
275 206 25 14.6% 0.75
1 1999 14% 1999
1 15.89 1 1% 1589
1,406 58 99 3%
i 9.99 0 7% 9.99
9.8% 0.7%
1,416 57 100.0%
1,416.57 100.0%

Page 1
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interrogatories

Exhibit F



Shake-n-Grow

8:31 PM
0411310 Profit & Loss Detail
Accruai Basis All Transactions
Type _ Da Num - Name
Ordinary Income/Expense
Income

40000 - Shake n Grow
Distributor Income

Sales Receipt 1/28/2009 1 Edwards, Lavonne
Invoice 41512009 1 Distributor:Perry, Liz
invoice 8/1/2009 2001 Chounet, Bill
Invoice 8/11/2009 101 RS Supply
Invoice 8/15/2000 102 Distributor:Perry, Liz
Total Distributor Income
Wholesale Product Income
invoice 31712010 103 LeTip
Total Wholesale Product Income
“Totat 40000 Shake n Grow
Total income
Cost of Goods Soid
50100 - COGS
50010 - Shake-n-Grow Cost
Check 4/24/2008 receipt  Winco
Check 6/17/2009 2694 Two Chix Garden 8
Check 712412009 deposit

Total 50010  Shake-n-Grow Cost
51600 - Materials Costs

Check 3412000 262009  shake-n-grow
Check 3/1/2008 7188 . Utine Shipping Sup
Check 3/19/2009 Sams Club

Check 3/28/2009 Orchard Supply Har

Total 51600 Materials Costs
Total 50100 COGS
Total COGS

Gross Profit

Expense
600001 - S-n-G Biiz Expenses
60340 - Mesetings

Check 71712009 receipt  Brock's lce Cream
Total 60310 - Meetings
£0500 - Outsource Employment
Check 71212608 640 Melissa Sales
Total 60600 Outsource Employment
60700 - Membership Fees
Check 3/31/2009 No B § Marketing
Total 60760 Membership Fees
§0800 - Licenses and Fees
Check 4/20/2008 6475 Arizona Department.
Bill 6/19/2008 May 2 Regutatory AG Con. .
Check 7/20/2009 675 Regulatory AG Con.
Total 60B0D - Licenses and Fees
§1000 - Advertising and Promotion
Check 4/15/2009 397825  FTS Digital com
Check 7/8/2009 579458  FTS Digital com
Check 7{812009 Bg22 McDonaids
Check 8/8/2009 2674 AAA Awards

Total 51000 - Advertising and Promotion

ToTees, # U3

. Debitu . _Eialance
206 25
226 24
B26 19
1,305 59
____________ = 1,406.58
000 1,406 58
o 996
.00 9.99
0.00 1,418 .57
000 1,416 57
089 089
24 B4 2673
17500 20073
20073 20073
70.00 70 00
000 7060
644 76 44
29.3 ) 105.75
- 10575 10575
306.48 306.48
306.48 306 48
306.48 1,110 09
18.50 18 50
{8 50 18.50
154.00 154.00
154 00 154 00
29.97 25.97
29 97 2997
200 200
26000 262 00
289.21 551.21
551.21 551 21
2165 21.65
23.82 45 47
20.00 65 47
32.48 97.85
97.85 87 95

Page 1



8:31 PM
04/1310

Shake-n-Grow
Profit & Loss Detail

ToTeea #H 13

Accrual Basis All Transactions
Type Date Num Name Debit ) Balance
61200 - Computer and internet Expenses
Check 1/28/2009 Go Daddy com 66.23 66.23
Check 7/9/2009 1784 . Go Daddy com 65.48 131714
Total 61200 - Computer and Internet Expenses 13171 13171
61500 - Office Supplies
Check 4/1/2009 paypal Paypal 12 98 12 98
Check 8/20/2009 receipt  Wal Mart 4.24 1722
Total 61500 - Office Supplies 17 22 i7.22
£1600 - Postage and Delivery
Check 4/24/2009 receipt 2889 28 89
Check 512012009 7188. Regulatory AG Con 3408 62.98
Bl 61972009 May 2 . Regulatory AG Con 27.64 a0 62
Total 81600 - Postage and Delivery 80.62 8062
§1700 - Printing and Reproduction
Check 5/20/2009 7188.. Regulatory AG Con 11 40 11 40
Check 6/11/2009 12507 Qutsource Printers 18.19 29.59
Bill 6/19/2009 May2 . Reguiatory AG Con 16 60 46.19
Check 6123/2009 12513 Outsource Printers 5.90 52 09
Total 61700 Printing and Reproduction 5209 52.09
61800 - Professional Fees
Check 5/20/2009 7188... Regulatory AG Con.. 146 25 146 25
Bilt 6/19/2009 May 2 . Reguiatory AG Con . 346.25 492 50
Total 61800 Professional Fees 492 50 492 50
65000 - Bookeeping Expense
Bill 5/1/2009 April Distributor:Perry, Liz 30.00 3000
Bill 71112008 June .. Perry, L2 4000 70.00
Bill 8/1/2009 Julyb  Distributor:Perry, Liz 3000 100 00
Bili 10/4/2009 Septe.  Distributor:Perry, Liz 30.00 {3000
BHl 12115/2009 Nov & Distributor:Perty, Liz 50.00 180.00
Total 65000 Bookeeping Expense 180.00 180.00
Total 600001 S-n-G Biiz Expenses 1,8165.77 181577
60010 - Meals and Travel
Check 4/9/2009 4.50 450
Totat 0010 Meals and Travel 4,50 450
Total Expense 1,820.27 182027
Net Ordinary Income 2,126.75 ~710.18
Net Income 2,126.75 -710.18
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Printable Page | ot |

GoDaddy.com, Inc.
PRIMT

Receipti: 114699598
DATE: 6/11/2008 9:13:52 AW Customer #: 16200037

Billing Information

Gall Smith

hidden creations

455 wilder ave

yuba city, GA 95083

us

Daytime Phone: 5307551514

Emali hiddencreations@comeast.net

Paid: PayPal ($14.30)
Uit Today's ICANN Extra Total
Label Name Attributes  Price Prce fes Qty Disc. Erce
102-1 .COM Domain Name Registration - 2 Years 31098 $1998 $40 1 $6.08 $14.30

Domain: SHAKENGROW COM
i+ Show Domains

Subtofal: $14.30
Shipping & Handling: $.00
Tax: $.00

Total (US Dollars): $14.30

- R = T ol a1 + | + I ANMINOD



Printable Page 1 of 1

GoDaddy.com, inc.
PRINT

Receipti: 114699588
DATE: 6/11/2008 9:13:52 AN Customer #: 16200037

Rilling Information

Gall Smith

hidden creations

459 wilder ave

yuba city, GA 95093

us

Daytime Phone: 5307551514

Email: hiddencreations@comcast nat

Paid; PayPal ($14.30)

Unit Today's ICANN Extra  Jotal
Label Name Aftibutes  Price Price fee Qly Disc. Prce
102-1 .COM Domain Name Registration - 2 Years $1098 $1998 540 1 S608 $14 30

Domain: SHAKENGROW COM
[# Show Dornains

Subtotal: $14.30
Shipping & Handling:  $.00
Tax: $60

Tota! (US Doliars): $14.30

o . e e aa oot sd-114600508&sa=  4/17/2010



Printable Page 1 of 1

GoDaddy.com, Inc.
PRINT

Receiptit: 121641382

DATE: 7/28/2008 4:58:569 PM Customer #: 16200037

Billing Infarmation

Gail Smith

hiddencreations

459 wilder ave

yuba city, CA 95893

us

Daytime Phone: 5307551514

Email: hiddencreations@comcast net

Paid: PayPal ($39 £6)

Unit  Todays Extra  Tolal
Labe!l Name Atighutes  Price Price  Qiy Disc.  Prge
77-1 Quick Shopping Cart - Economy Edition - 1 Month $9.99 $999 4 $00 %3996

Lenglh: 1 Month(s}

Subtotal; $39.96
Shipping & Handling:  $.00
Tax: 5400

Total (US Dollars): $39.96

. e e 1 apr Lt e aenwPorder 1d=121641382&sa= 4/17/2010
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Young Entrepreneurs
Student Application
Name:
Age: Grade:
Home Address:
Email Address:
Parents Names:

Why do you want to participate in the young entrepreneurship program?

How will this program benefit your future academic and career goals?

What skills and experience can you bring to the young entrepreneurship program?

If accepted, I agree to attend all of the scheduled events and fully participate in the

program.
Parents Signature:

Date:

Student Signature:

1000 Lincoln Road, Suite H #123, Yuba City,

CA 95991 /f Tel: 530-693-0386 // Fax: 530-755-2461
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Shake-n-Grow Plant Food
Supplement 35 oz Refillable Bag

2 Bottles - 14 oz Shake-n-Grow
Plant Food Supplement

14 oz Bottle of Shake-n-Grow™
Plant Food Supplement

Keep our money-saving refill on hand 1o
ensure you have the best looking plonts and
flowers in the neighborhood!

All your plants including roses, flowers, Trees,
houseplonis and vegetobles will thank you.
ond you will save money!

Indoos and out, for beautiful plants and
Howers, lel ShakenGrow™ be your garden
secrel |t also promoles a heallhy and strong
oot syslemi

$13.00 $25.00 $25.00

Children's Qilcloth Garden
Apron Set

Adult Garden
Apron Set

The Family That Gardens
Together Apron Set

A family working togelher in o gorden is always

Fick your [avorile pattern Oilcloth: fabric
wipss clean The four pockeis are o must for
any gardener’s fooks}

includes Adull Apron in White/Red Polka
Dol o Tartan Blue Plaid ond @ 14 oz bollle
of Shoken-Grew Plont Food Supplemenl

Children learmn growing fuil and vegelables
is funt They'll be bursting with anticipation for
their gardening projects to come fo [uilion]

Includes Childrens Garden Agron in
Whits /Red Polka Dot or Tarlan Blue Plaid
ard 14 oz botle of ShakenGrow Plant

so mich funl Evaryone in the fomily will have o
great fime waiching the gorden grow!

includes Adull Apran in While/Red Polka Dol or
Torlon Blie Plaid; Children’s Apron in While/
Red Palka or Tattan Blue Ploid, and 14 oz boille

Food Supplement of ShokenGrow Plani Food Supplement

$35.00 $40.00 $57.00

**Additional aprons available with the purchase of an apreon set.

Tole and Grow 5et Available fabric patterns

Keep it all together with our Tole and Grow Sel. Use the tola Agrons:
for your goedening needs of use it for grocery shopping Jus!
don't lorget to use Shake-n-Grow on your plants and flowers!

Includes large Boutique Style Oilcloth Garden Tote/Bag

tha! measures 177x 20” with o large pockel in front for your
garden tools Avallable in Red Poradise lace. Black Poradise
loce. and Red/While Polka Dol Also includes o 14 oz hatlle
of ShokenGrow Plant Faod Supplemers, and a 35 oz refill of
ShokenGrow Plant Food Supplement

$78.00
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Wholesale Pricing Shake-n-Grow 1-10 Distributor-Wholesale.xls

Sheetl

:g/? Page 1 of 4

https://mail.google.co

A B F G H 1 J K
1 {Product Distributor, Wholesale MSRP
1 case v
12 v A~ 155.88-~
2 | bottles 83.99 111.99 179.88
per A 5 12.99-
3| bottle 6.99 9.99 21.99
4
1 case -
six 35 R V] 149 94-
5 joz. bag 119.94 119.94 161.92
g : 24.99-
6| 1bag 13.99 v 19.991/ 26.99
7
1case p
12 ladult J/ 207.88-
8 | aprons |apron 117.6 168 VI 239.88
, e 18.99-
9 {1 apron 9.8+ 14 Y 19.99
i0
1 case
12 kids A b/ 263 88-
11| aprons 140 182.52 299.88
1 kids - Ve 21 99-
12| apron 11.7 V] 15.21 ¢ 24.99
13
1 case e Ve 198~
i4] 6 totes 119,94 V| 15522 M 234
15] 1tote 19.9 L/ 25.87 M 33-39
16
17
Garden L
18] Kit 20" 26 ¥ 39-44
19
Garden
Kit |/’ l// 132-
20| Deluxe 87.6 98.46 149
21
115
pound ,,f .// 124-
22| bucket 74.05 06 145
23
50
pound // v// 270-
24 bag 157.45 205 325
25 /
1720z N ;/\/
] O — u'_? b

m/mail/7ui=2&ik=cad3acbaSc&vi sweni&th=126956a3¢53e85bedatt. . 2/4/2010
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Response to Admissions

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Application Serial No.: 77/520947
For the mark: SHAKE-N-GROW
Published: December 16, 2008

OMS Investments, Inc., )
) Opposition No. 91190654

Opposer, )
) RESPONSE TO OPPOSER’S FIRST SET TO
\Y } REQUESTS FOR ADMISSIONS TO
) APPLICANT
Hidden Creations, )
Applicant. )
)
)

Pursuant to Rules 26 and 36 of the Federal Rules of Civil Procedure and the

Trademark Rules of Practice, Opposer OMS Investments, Inc. (“OMS”) hereby requests that
Applicant Hidden Creations (“Applicant”) answer the following Requests for Admission within
thirty (30} days of service hereof.

DEFINITIONS AND INSTRUCTIONS

1. “Applicant,” “you™ or “your” means the sole proprietorship Hidden Creations

comprised of Gail E. Smith (“Smith”) and any company under which Applicant or Smith is
doing business under a different name, including but not limited to “Gail’s Hidden Creations,”
and includes, without limitation, each of Applicant’s predecessors and successors, parent
companies, subsidiaries, and divisions, as well as all directors, officers, employees, agents,
distributors, jobbers, salespersons, sales representatives, licensees, franchisees, attorneys and all
other persons acting or purporting to act on its or their behalf or under its or their control.

2. “Opposer” means OMS Investments, Inc., and any company under which OMS is



Response to Admissions

doing business under a different name including but not limited to “Scotts™ and “Scotts
MiracleGro™

and includes, without limitation, each of OMS’ predecessors and successors, parent
organizations, related groups and divisions, as well as all directors, officers, employees, agents,
distributors, jobbers, salespersons, sales representatives, licensees, franchisees, attorneys and all
other persons acting or purporting to act on its or their behalf or under its or their control.

3. “SHAKE-N-GROW Mark” means the mark SHAKE-N-GROW, which is the

subject of Trademark Application Serial No. 77/520,947, filed on July 16, 2008.

4. “Opposition” means Opposition No. 91190654 entitled, OMS Investments, Inc, v.

Hidden Creations.

5. “OMS Marks” means, collectively, the SHAKE ‘N FEED Marks and the GRO

Marks as defined in OMS’ Notice of Opposition filed on June 15, 2009.

6. “Person” has the meaning set forth in 15 U.8.C. § 1127.

7. Any word written herein in the singular shall be construed as plural and vice versa

when necessary to facilitate the answer.

REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO. 1

Admit that on or about May 13, 2009, Applicant received a cease and desist letter from Opposer
demanding that Applicant cease using the SHAKE-N-GROW Mark.

APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 1:

Applicant admits that on or about May 13, 2009, Applicant received a cease and desist letter
from Opposer demanding that Applicant cease using the SHAKE-N-GROW Mark.

REQUEST FOR ADMISSION NO. 2



Response to Admissions

Admit that Applicant’s first use in commerce of the SHAKE-N-GROW Mark was no earlier than
May 1, 2008.

APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 2:

Applicant admits that Applicant’s first use in commerce of the SHAKE-N-GROW Mark was no
earlier than May 1, 2008,

REQUEST FOR ADMISSION NO.3

Admit that Opposer’s rights in the OMS Marks are senior to Applicant’s atleged rights in the
SHAKE-N-GROW Mark.

APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 3:

Applicant lacks sufficient knowledge or information as to the truth of the remaining allegations
set for the in Paragraph No. 3 and, accordingly, denies same.

REQUEST FOR ADMISSION NO. 4

Admit that Opposer first used the OMS Marks prior to Applicant’s first use of the SHAKE-
NGROW

Mark.

APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 4:

Applicant lacks sufficient knowledge or information as to the truth of the remaining allegations
set for the in Paragraph No. 4 and, accordingly, denies same.

REQUEST FOR ADMISSION NO.5

Admit that Applicant was aware of Opposer before it adopted the SHAKE-N-GROW Mark.
APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 5:

Applicant denies it was aware of Opposer before it adopted the SHAKE-N-GROW Mark.

REQUEST FOR ADMISSION NO. 6
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Admit that Applicant was aware of Opposer before it filed Application Serial No. 77/520947.

APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 6

Applicant denies it was aware of Opposer before it filed Application Serial No. 77/520947
REQUEST FOR ADMISSION NO. 7

Admit that Applicant was aware of Opposer’s SHAKE ‘N FEED Marks before it adopted the
SHAKE-N-GROW Mark.

APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 7:

Applicant denies it was aware of Opposer’s SHAKE ‘N FEED Marks before it adopted the
SHAKE-N-GROW Mark,

REQUEST FOR ADMISSION NO. 8

Admit that Applicant was aware of Opposer’s SHAKE ‘N FEED Marks before it filed
Application Serial No. 77/520947.

APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 8

Applicant denies it was aware of Opposer’s SHAKE ‘N FEED Marks before it filed
Application Serial No. 77/520947

REQUEST FOR ADMISSION NO.S

Admit that Applicant was aware of Opposer’s GRO Marks before it adopted the SHAKE-
NGROW

Mark.

APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 9:

Applicant denies it was aware of Opposer’s GRO Marks before it adopted the SHAKE-

NGROW
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Mark.

REQUEST FOR ADMISSION NO.10

Admit that Applicant was aware of Opposer’s GRO Marks before it filed Application Serial No.
77/520947.

APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 10:

Applicant denies it was aware of Opposer’s GRO Marks before it filed Application Serial No.
77/520947.

REQUEST FOR ADMISSION NO.11

Admit that Applicant claims the color green as a feature of the SHAKE-N-GROW mark in
Application Serial No. 77/520947.

APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 11:

Applicant admits that Applicant claims the color green as a feature of the SHAKE-N-GROW
mark in Application Serial No. 77/520947.

REQUEST FOR ADMISSION NO.12

Applicant’s products bearing the SHAKE-N-GROW Mark uses packaging that is predominantly
green and yellow.

APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 12:

Applicant admits its products bearing the SHAKE-N-GROW Mark uses packaging that is
predominantly green and yellow.

REQUEST FOR ADMISSION NO.13

Admit that Applicant was aware of Opposer before Applicant adopted a green and yellow color

scheme for the packaging of its products bearing the SHAKE-N-GROW Mark.
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APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 13:

Applicant lacks sufficient knowledge or information as to the truth of the remaining allegations
set for the in Paragraph No. 13 and, accordingly, denies same.

REQUEST FOR ADMISSION NO.14

Admit that Applicant was aware of Opposer’s MIRACLE-GRO® product before Applicant

adopted a green and yellow color scheme for the packaging of its products bearing the SHAKE

N-GROW Mark.

APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 14:

Appticant lacks sufficient knowledge or information as to the truth of the remaining allegations
set for the in Paragraph No. 14 and, accordingly, denies same.

REQUEST FOR ADMISSION NO.15

Admit that Opposer has not consented to Applicant’s use of the SHAKE-N-GROW Mark.
APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 15:

Applicant admits that Opposer has not consented to Applicant’s use of the SHAKE-N-GROW
Mark.

REQUEST FOR ADMISSION NO.16

Admit that Opposer has not consented to Applicant’s filing of Application Serial No. 77/520947.
APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 16:

Applicant admits that Opposer has not consented to Applicant’s filing of Application Serial No.
77/520947.

REQUEST FOR ADMISSION NO.17

Admit that Opposer’s OMS Marks are well-known in the United States.
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APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 17

Applicant lacks sufficient knowledge or information as to the truth of the remaining allegations
set for the in Paragraph No. 17 and, accordingly, denies same.

REQUEST FOR ADMISSION NO.18

Admit that Opposer’s OMS Marks are famous in the United States.

APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 18: Appticant lacks
sufficient knowledge or information as to the truth of the remaining allegations set for the in
Paragraph No. 18 and, accordingly, denies same.

REQUEST FOR ADMISSION NO.19

Admit that Opposer’s SHAKE ‘N FEED Marks are well-known in the United States.
APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 19

Applicant lacks sufficient knowledge or information as to the truth of the remaining allegations
set for the in Paragraph No. 19 and, accordingly, denies same.

REQUEST FOR ADMISSION NO.20

Admit that Opposer’s SHAKE ‘N FEED Marks are famous in the United States.

APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 20:

Applicant lacks sufficient knowledge or information as to the truth of the remaining allegations
set for the in Paragraph No. 20 and, accordingly, denies same.

REQUEST FOR ADMISSION NO.21

Admit that Opposer’s GRO Marks are well-known in the United States.

APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 21:

Applicant lacks sufficient knowledge or information as to the truth of the remaining allegations

set for the in Paragraph No. 21 and, accordingly, denies same.

7
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REQUEST FOR ADMISSION NO.22

Admit that Opposer’s GRO Marks are famous in the United States.

APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 22:

Applicant lacks sufficient knowledge or information as to the truth of the remaining allegations
set for the in Paragraph No. 22 and, accordingly, denies same.

REQUEST FOR ADMISSION NO.23

Admit that Opposer’s Registration No. 2,705,327 for SHAKE ‘N FEED has achieved
incontestable status.

APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 23:

Applicant lacks sufficient knowledge or information as to the truth of the remaining allegations
set for the in Paragraph No. 23 and, accordingly, denies same.

REQUEST FOR ADMISSION NO.24

Admit that Opposer’s Registration Nos. 668,868 (MIRACLE-GRO); 1,223,038 (MIRACLE
GRO); 2,235,973 (MIRACLE-GRO); 2,820,953 (M1RACLE-GRO); 2,822,655 (MIRACLE
GRO); 2,856,922 (MIRACLE-GRO); 2,856,923 (MIRACLE-GRO); 2,856,924 (MIRACLE
GRO); 2,906,855 (MIRACLE-GRO); 2,906,856 (MIRACLE-GRO); 1,378,337 (EARTHGRO);
1,378,721 (EARTHGRO); 1,723,116 (EARTHGRO THE NATURAL CHOICE & Design),
1,726,060 (EARTHGRO THE NATURAL CHOICE & Design); 2,601,682 (MIRACLE-GRO
POUR & FEED); 2,618,698 (MIRACLE-GRO GARDEN WEED PREVENTER & PLANT
FOOD); 2,618,699 (MIRACLE-GRO GARDEN WEED PREVENTIER); 2,787,356 (MIRACLE
GRO FAST ROOT); and 2,809,982 (MIRACLE-GRO TREE & SHRUB CARE) have achieved
incontestable status.

APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 24
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Applicant lacks sufficient knowledge or information as to the truth of the remaining allegations
set for the in Paragraph No. 24 and, accordingly, denies same.
REQUEST FOR ADMISSION NO.25

Admit that Applicant is the owner of the SHAKE-N-GROW Mark.

APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 25:

Applicant admits that Applicant is the owner of the SHAKE-N-GROW Mark.

REQUEST FOR ADMISSION NO.26

Admit that Applicant provides a plant food product under the SHAKE-N-GROW Mark.
APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 26:

Applicant denies that it provides a plant food product under the SHAKE-N-GROW Mark.
REQUEST FOR ADMISSION NO.27

Admit that Opposer and Applicant both offer plant food products directly to consumers.
APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 27:

Applicant lacks sufficient knowledge or information as to the truth of the remaining allegations

set for the in Paragraph No. 27 and, accordingly, denies same.

REQUEST FOR ADMISSION NO.28

Admit that Opposer and Applicant both advertise and provide product information on the
Internet.

APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 28:

Applicant admits that Opposer and Applicant both advertise and provide product information on
the Internet.

REQUEST FOR ADMISSION NO.29
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Admit that Applicant’s customers may view Opposer as a competitor or potential competitor.
APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 29:
Applicant lacks sufficient knowledge or information as to the truth of the remaining allegations

set for the in Paragraph No. 29 and, accordingly, denies same.

REQUEST FOR ADMISSION NQ.30
Admit that Applicant views Opposer as a competitor or potential competitor.

APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 30:

Applicant denies that it views Opposer as a competitor or potential competitor.
REQUEST FOR ADMISSION NO.31
Admit that Applicant’s SHAKE-N-GROW products compete directly with Opposer’s SHAKE
‘N FEED products.

APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 31:

Applicant’s denies SHAKE-N-GROW products compete directly with Opposer’s SHAKE
‘N FEED products.
REQUEST FOR ADMISSION NO.32
Admit that Applicant’s SHAKE-N-GROW products compete directly with Opposer’s GRO
products.
APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 32:
Applicant’s denies SHAKE-N-GROW products compete directly with Opposer’s GRO
products.

REQUEST FOR ADMISSION NO.33

10
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Admit that Opposer is a leader in the lawn and garden industry.
APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 33:
Applicant lacks sufficient knowledge or information as to the truth of the remaining aliegations

set for the in Paragraph No. 33 and, accordingly, denies same.

REQUEST FOR ADMISSION NO. 34
Admit that Applicant’s and Opposer’s consumers or potential consumers are likely to overlap.
APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 34:

Applicant lacks sufficient knowledge or information as to the truth of the remaining allegations

set for the in Paragraph No. 34 and, accordingly, denies same.

REQUEST FOR ADMISSION NO.35

Admit that all documents produced in response to Opposer’s First Set of Requests for Production
of Documents and in response to Opposer’s First Set of Interrogatories are authentic.
APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 35:

Applicant admits that all documents produced in response to Opposer’s First Set of Requests for
Production of Documents and in response to Opposer’s First Set of Interrogatories are authentic.
REQUEST FOR ADMISSION NO.36

Applicant admits that all documents produced in response to Opposer’s First Set of Requests for
Production of Documents and in response to Opposer’s First Set of Interrogatories are true and
correct copies of the originals.

APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO, 36:

11
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Applicant admits that all documents produced in response to Opposer’s First Set of Requests for
Production of Documents and in response to Opposer’s First Set of Interrogatories are true and
correct copies of the originals.

REQUEST FOR ADMISSION NO.37
Admit that all documents produced in response to Opposer’s First Set of Requests for Production
of Documents and in response to Opposer’s First Set of Interrogatories are admissible into

evidence.

APPLICANT RESPONSE FOR REQUEST FOR ADMISSION NO. 37:
Applicant admits that all documents produced in response to Opposer’s First Set of Requests for
Production of Documents and in response to Opposer’s First Set of Interrogatories are admissible

into evidence,

Dated: April 30, 2010

el LI

Gail Smith

1000 Lincoln Rd. Suite H#123
Telephone: (530)755-1514

Facsimile: (530) 755-2461

Email: hiddencreations@comcast.net
FEmail: gailhiddencreations(@comcast.net

12
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing RESPONSE TO OPPOSER’S
FIRST SET OF REQUESTS FOR ADMISSION has been properly served on the Applicant via
email addressed to ssking@manatt.com and patrademarks@manatt.com on this 30st day of
April 2010.

Gail Smith

Hidden Creations

1000 Lincoln Road, Ste. H #123
Yuba City, CA 95991

(530) 755-1514
gailhiddencreations@comcast.net
hiddencreations@comcast.net

13
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Printable Page 1 ot |

GoDaddy.com, inc.

PRINT

Receipt#: 121021397
DATE: 7/124/2008 4:43:31 PM Customer #: 16200037

Billing Information

Gall Smith

hiddencreations

452 wilder ave

yuba city, CA 95983

us

Daylime Phone: 5307551514

Email: hiddencreations@comcast net

Paid: PayPal {§58 23}

Unit Today's JCANN Extra Total
Labal Nams Alffbutes  Price Price fee Qfy Disc. Frce
6700-1 Economy Hosting - Linux - 1 year $4888 %4889 $00 1 $.00 $48.89
Length: 1 Period(s)
101-1  COM Pomain Name Registration - 1 Year $9.68 $693 %20 1 %BO0 $219
Dornaln: SHAKEANDGROW.COM
+ Show Domains
101-1  .COM Domaln Name Registration - 1 Yaar $999 $989 %20 1 $304 §7.15

Domain: GAILSHIDDENCREATIONS. COM
'+ Show Domains

Subtotal: $58.23
Shipping & Handling: $.00
Tax: $.00

Total (US Dollars): $58.23

https://mya.godaddy.com/account/OrderHistory/Printable.aspx?order id=121021397&sa=  4/17/2010



Printable Page 1 of 1

GoDaddy.com, inc.
PRINT

Receipt#: 121021397

DATE: 7/24/2008 4:43:31 PM Customer #: 16200037

Billing Information

Gali Smith

hiddencreations

459 wilder ave

yuba city, CA 95983

us

Daytime Phone: 5307551514

Email: hiddencreations@comcast net

Paid: PayPal ($58 23)

Unit Today's ICANN Exira  Tofal
Label Name Aftributes  Price Prce fee Qfy Disc. Price
6700-1 Economy Hosting - Linux - 1 yaar $4889 %4889 500 1 $00 $4889
Length: 1 Period(s)
101-1 COM Domain Name Registration - 1 Year 3990 3998  $20 1 $8.00 $218
Domain: SHAKEANDGROW COM
& Show Domains
104-1 COM Domain Name Registration - 1 Year $9.99 $9.99 $20 1 $3.04 3715

Domain: GAILSHIDDENCREATIONS.COM
[* Show Domains

Subtotal: $58.23
Shipping & Handling:  $.00
Tax: $.00

Total {US Dollars): $58.23

httos://mya.codaddy .com/account/OrderHistory/Printable.aspx7order_id=121021397&sa=  4/1 712010
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~ Secret

Unlocking The Secret Formula
California Woman Discovers
The Secret To Growing

The BEGGEST Vegetables,

:_'__agly to all actively growing plants

. eAll Vegetables ,
- e All Roses Fruit and Flowers!
e All House Plants .
" e Al Trees or Shrubs Last summer my husband and I were sitting
S on the back patio enjoying some fresh
e Absorbs quicldy by roots & air, the flowers and our yard with a family
- ‘moves throughout the plant iriend when we started talking about our
L ) “secret” that we use on all of our flowers,
© Naturally occurring and vegetables and trees. We had friends and
_ Safe for pets & Kids 2 nurseries start using our product and they
e HelpS the plant to deal with stre were so impressed with the difference in size and
> . e _ quality of their plants, flowers, and vegetables that
S%Supercharges your regular plant fertilizer : they always came back for More...

'7!

Shake-n-Grow Plant Food Su lementw s launched!
“Since I started using Shake-n-Grow on my English PP 45 Jaunene

Garden, I've experienced exceptional growth and
extraordinary blooms! People constantly stop by the
house and want to know my secret! Shake-n-Grow

. produces nearly miraculous results! dnd its so easy! | oRiguer '
' do the Shaling and the lgge’"_ROOts
Fflowers do the Growing! ©Healthier Stems
I have been a flower o More Blooms
lover all my life and oBigger Plant Growth

there is no product
that comes even close
fo the phenomernal
resulis I've experienced

with Shake-in-Grow!”’
Cheryl Bryan- Yuba City, CA

As Easy As 1.2.31

- 1.4-6 Shakes per plant every 3-4 weeks
2. Water after using Shake-n-Grow

- 3. Use with your regular |
~plant fertilizer

For Your Free Report Contact us.. . _
7 Common Gardening M I\flstakes

WWW. shakeandgrow com .
P.O. Box 1000 Lincoln Rd. Smte 123'-
Yuba Clt_}’ CA 95991 Do
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U Guaranteed Analysis
S Tolal Wirogen (M e 0250
G627 water soluble slirogen

Berived from proteln hydrolysale

- DiErections for User

©Apply 4 to 6 shakes every 3o 4
weeks, (4 shakes = 2.0 grams =
Y tsp per B inch pot)) For farger
plants, senall frees or shrubs,
apply approximaiely 1 tsp per
square fool of soil. Distribule
evenly over soll surface & water
immediately ofter application.

Food supplement for:
HEEs Al Vegetabies
LR i All Flowers

' All Household Plants

wﬁ All Trees/Shrubs
L Keep out of reach of
children & pets. Do not
: swallow.

" Guaranteed Analysis

0.2

Jolal Hiogen (B ... .
.07 wabes seluble niltogen
fetved iom plolein hydiohiale

- Directions for Use:

. Apply 4 1o & shales every 310 4
weeks. (4 shakes = 2.0 gsams =
v fsp per Binch pot ) For larger

. plonts, smoli frees or shiubs.
© apply opproximately 1i5p pe)
square foot of soil. Dishiibute

evenly over seil sutface & water

immediotely cier applic alion.

" Food supplement o

HERE Al Vegetables

% Ali Flowers

% Al Household Planis
@ All Roses

. ﬁéﬁi Al Trens/Shivbs

- RKeep out of reach of

children & pets. Bo not

swallow.

An easy-fo-use
granular product.

Net Wi 14 oz (394 g}

All-purpose plani food supplement
thot can be applied to any plani at
any fime during the year

For vigoreus gordens & beautiful
flowess all year fong:

“Water & ferlilize regulosly
*Apply Enakes _f{ L Bvery 3
fc 4 weeks ;
Satisinclion Guaranieed: If you arg
noj salisfied. please retum the un-
used poition in the container 1o the
address below  Hml one container
per customer.,

infermation regarding conients g lavels of
metols In this product s evoilobia on the
infernet ai:

hitp:/ fwww capico org/maolols hitm

For guestions contacts
Hidden Creations
1080 tincols Road, Sulle H #1223
Yuba Clty, CA 95991

An easy-lo-use granular
product for stronger roots

tanuiactuied ol

f{,r Wi

2 vigerous plant growth

Met Wi 14 oz (3%5 g)

All-purpose plant iool supplemer!
thal can be applied te any plant o
any time dwing tha yeao

For viqoious gardens & beagtiul
oviers all year long

Wate & ledilize regulorly
Apply Shakennd
lo d weeks

Salisfaction Guarantesd: P you aie
nol satislisd please 1etuin lhe vne
used poion in the containe fo the
address below Limi one conlains:
pet cusiomer

et of:
bt

r::]pi:o 22+ mioil oo
For guestions contact:
Phaden Cresiizg
1800 Lincoln




Order Shake-n-Grow™ Plani Food Supplement
in these convenient sizes.

14 oz Bottle of Shake-n-Grow™ Plant Food Supplement.

Indoors and out, for beautiful plants and flowers, let
Shake-n-Grow be your garden secret

Shake-n-Grow Plant Food Supplement 35 oz Refillable Bag

Keep our money-saving refill on hand to ensure you have the
best looking plants and flowers in the neighborhood!

fﬁr&zﬁ@@”

Distributed by Hidden Creations
1060 Lincoln Rood, Suite H#123
Yuba City, CA 95991

www . shakengrow com



Shake-n-Grow Plant Food
Supplement is a
concentrated, controlled
release granular which
contains a proprietary biend
of amino acids and proteins
that have been shown to
enhance plant heaith, root
growth and flowering.

Shake-n-Grow Plant Food Supplement is added to and in
addition to your regular plant food. it helps the plant become
more efficient in absorbing and utilizing plant nutrients. That
is why you need to fertilize and water on a regular basis.

When applied every 3 to 4 weeks,
Shake-n-Grow has been shown to
improve plant health and vigor in
plants that are healthy by making
the plants more efficient.

Hidden Creations, 1000 Lincoln Rd., Suite H#123, Yuba City, CA,
530-693-0386 www.Shake-n-Grow.com
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Shaken-Grow™ Plant Food Supplement is an
alkpurpose plant food supplement that can be
applied fo any plant, all year round ShakenGrow
controlled release granules confain a uniqué blend
of amino acids and proteins that build stronger roots

For vigorous gardens and beautiful flowers all year
long, apply 4 to 6 shakes of Shake-n-Grow Plant
Food Supplement every 3 1o 4 weeks. (4 shakes =
2 0 grams = 1/4 tsp per 8 inch pot). Water and

tartilize as usual.

For larger plants, small trees or shrubs, apply
approximately 1 fsp per square foot of soil. Distribute
evenly over soil surface and water immediately

affer application

for healthier plant growth and more blooms. Use
Shake-nGrow Plant Food Supplement with a

balanced ferfilizer program and water on a regular

basis and your plants will thrive beautifully,

L] L] & 8

Vegetables

Trees/ Shrubs

Flowers
Household piants
Roses




Questions and answers.

What is Shake-n-Grow™?

Shake-n-Grow Plant Food Supplement is o
concentrated, controlled release granular which
contains a proprietary blend of amino acids and
profeins that have been shown fo enhance plant
health, root growth and flowering

Do | need to water my planis and care for them
when using Shake-n-Grow?

Yes, Shaken-Grow does not make up for lack of

waier, excessive walering or neglect. Water and
fertilize on a regular basis.

What kind of plants does Shake-n-Grow work on?
Can Shake-n-Grow be used on both indoor and
outdoor plant?

Shaken-Grow can be used on all fypes of plants
including flowers, vegetables, trees, shrubs, grasses,
roses, palms, indoor plants, tropical plants,
cactus, succulents and others

Can Shake-n-Grow be used any time of the
year on my planis?

Shake-nGrow can be used on any plants
that are actively growing.

How does Shake-n-Grow work?

Shake-nGrow is readily absorbed
through the roots and moves throughout
the plant

How often do | apply Shake-n-Grow to my
plant? How much should | use on my 6"-8"
potted plant?

Apply 4 1o 6 shakes every three fo four weeks

s Shake-n-Grow organic?

Although Shake-n-Grow consists
of organic materials covered
with a polymer coating for
controlled release, at this time,
Shaken-Grow is not certified
as organic.

Testimonials

“Since {'ve been using Shake-n-Grow on

my English garden, | have experienced
exceptional growth and extraordinary
blooms People constantly stop by the house,
and want fo know my secret | do the shaking
and the flowers do the growing. I've loved
Hlowers all my life, and there’s no product that
comes even close fo the phenomenal results I've
wexperienced with Shake-n-Grow.”

- Cheryl Bryan, gardener for over 15 years.

I own a small nursery and use Shake-n-Grow
in everything, with great results of greener

and stronger plants, beautiful flowers & just

all around befter plants. When | see a plant
that is struggling, | give it a shake or two and
within a few weeks the recovery is omazing.

I love Shake-n-Grow so much that | now use if
on a large scale and buy it in bulk. Nothing is
grown in our nursery without if. Thanks for the
fabulous product ”

7 - Rick & Lavonne Edwards, owners LaVonne's

Desert Treasures, Marysville, California.
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8:41 PM
04/1310

Shake-n-Grow

Transaction List by Customer
All Transactions

Type Date Num

Chounet, Bill

Invoice 8/1/2009 2001
Distributor

Perry, Liz

Payment 3/31/2009

Invoice 41512009 i

Invoice B/15/200% 102
Edwards, Lavonne

Sales Receipt 1/28/2008 1
LeTip

invoice 3772010 103
Perry, Liz

Check 8/20/2009

Payment 12/15/2009
RS Supply

Invoice B8/11/2009 101

Clr Split

Debit

Distributor Income 509 95

X 14000 Accounts Receivable 2000
Distributor income 19 89
-SPLIT- 100 99

X Distrbuter Income 206 25
Wholesale Product fncome 999
11000 - Accounts Receivable

X 11000 - Accounts Receivable 100 99
Distributor Income 478 40

Page 1
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Trademark Electronic Search System (TESS)

1 gf2

United States Patent and Trademark Office

Home | Site Index |Search| FAQ | Glossary |Guides | Contacts | eBusiness | eBiz alerts | News |Help

Trademarks > Trademark Electronic Search System (TESS)

TESS was last updaied on Thu Apr 29 03:59.38 EDT 2010

Stan stat

Logout Please logout when you are done to release system resources allocated for you.

|

l OR Jump ito record: ” s

" IRecord 1 out of 2

( Use the "Back"” button of the Internet

Browser to return to TESS)

Snanen-lS0g

Word Mark

Goods and
Services

Mark Drawing
Code

Design Search
Code

Serial Number
Filing Date
Current Filing
Basis

Original Filing
Basis

Published for
Opposition

Owner

Description of
Mark

Type of Mark
Register

Live/iDead
Indicator

SHAKE-N-GROW

IC 001, US 001 005 006 010 026 D46. G & S: Food supplements for agricultural products and other
plants. FIRST USE: 20080501. FIRST USE IN COMMERCE: 20080501

(3) DESIGN PLUS WORDS, LETTERS, AND/OR NUMBERS

05.01.04 - Vines
27.03 04 - Plants forming letters or numerals

77520947
July 13, 2008

1A
1A

December 16, 2608

(APPLICANT) Hidden Creations DBA Gail E. Smith Gail E. Smith, a citizen of the United States SOLE
PROPRIETORSHIP CALIFORNIA 1000 Lincoln Road Suite H#123 Yuba City CALIFORNIA 85891

The color(s) green is/are claimed as a feature of the mark. The mark consists of the stylized wording
"SHAKE-N-GROW" in green, with a green vine design appearing on the word "GROW".

TRADEMARK
PRINCIPAL

LIVE

4/29/2010 11:42 PM

hitp://tess2.uspto.gov/bin/showfield?fF=doc&state=4005:ivjeh8.2.1



Trademark Electronic Search System (TESS) http://tess2.uspto.gov/bin/showfield?=doc&state=4005:ivjeh8 2.1

{.HOME | SITE INDEX | SEARCH | eBUSINESS | HELP | PRIVACY POLICY

20f2 4/29/2010 11:42 PM
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8:43 PM
04/13/10

Shake-n-Grow

Transaction List by Vendor

All Transactions

TuTEl G #2

Type Date Num Memo Credit

AAA Awards

Cheek 8/6/2009 2674 Employee ba 32.48
Arizona Depariment of Agriculture

Check 4/20/2009 6475 ADA Statem 200
Brock's lce Cream

Check 71712008 receipt 18.50
FT§ Digital.com

Check 4715/2009 397825 Lawn Sign Le. . 2165

Check 7/8/2008 579458  lawn side 2382
Go Daddy.com

Check 1128/2008 Domain nam 6623

Check 71812009 1794 Domain rene 65 48
Mcbonalds

Check 71812009 8922 Gift cards 2000
Melissa Sales

Check 71212009 640 June assista 154 00
No B.S. Marketing

Check 3/31/2009 Gold Member 29 87
Crchard Supply Hardware

Check 3/28/2008 Sand and Co .. 28 31
Outsource Printers

Check 6/11/2009 12507 1819

Check BI23/2009 12513 2 sided coate . 580
Paypal

Check 41112009 paypal tdeal 300 Sta. 12 98
Perry Financial Services

Bill 5/1/2009 April . 3000

8il 71112008 June . 40.00

Bill 8/1/2009 July b.. 30 00

Bilt 10/1/2009 Seple. 3000

Bilt 12715/2008 Nov & 80 60

Bifl Pmt -Check 1211512009 13000
Regulatory AG Consuiting LLC

Chack 5/20/2009 7188. April 2009 Re. 19174

Bitl 6/18/2009 May 2 Assistance a 650 49

Check 7/20/2009 675 June 2009 285 21
Sams Club

Check 3/15/2008 Pot Baking 6.44
shake-n-grow

Check 3/1/2009 262008 10 aprons @ 70 00
Two Chix Garden Supply

Check 6/17/2009 2684 Karma liquid 24 84
Uline Shipping Supply Specialists

Check 31112009 7188 Labels, lids, .
Wal Mart

Check 8/20/2009 receipt 424
Winco

Check 412412009 receipt 0.89

Page 1



Shake-n-Grow

invoice

1000 Lincoln Rd., Suite H #123 Date invoice #
Yuba City, CA 95991 8/15/2009 102
Bill To Ship To
Distributor
iz Perry
%aéi; Bithard Way
(JityOak, CA 95953 Name
State Address
Zip code City
State
Customer Phone Customer E-mail Zip code
Liz Perry plizzy07@pmail com
Resale No. Paypal Account Rep CC Type Experation Date Security Code Ship
Perry, Liz
Quantity ltem Code Description UM | Price Each Ordered Discount Amournt
1| ¥ case bags ea 85.60 85.00
1350z bag e 15.99 1599
Total $100.99
Phone # Web Site $100.98
Customer Total Balance
530-693-0386 www.shakengrow.com




Shake-n-Grow

1000 Lincoln Rd., Suite H #123

Invoice

. Date Inveice #
Yuba City, CA 95991
4/5/2009 I
Bilt To Ship To

Distributor

Liz Peiry

10187 Orchard Way

Live Qak, CA 95953
P O. Number Terms Rep Ship Via F.OB Project

4/5/2009 Perry, Liz
Quantity item Code Bescription umt Price Each Amount
111 tote single tote 19 99 19.99
Total $1999




Shake-n-Grow

Invoice

1000 Lincoln Rd., Suite H #123 Date Invoice #
Yuba City, CA 95991 8/1/2009 2001
Bill To Ship To
Chounet, Bill
S ly
A
City Name
State Address
Zip code City
State
Customer Phone Customer E-mail Zip code
plizzy07@gmail.com
Resale No, Paypal Account Rep CC Type Experation Date Security Code Ship
Resel
Quantity ltem Code Description UM | Price Each Ordered Discount Amotnt
511 case bottles | (12 botties) 119.99 599 95
Total $599.95
Phone # Web Site $599.95
Customer Total Balance
530-693-0386 www. shakengrow.com




Shake-n-Grow

Invoice

1000 Lincoln Rd., Suite H #123 Date Invoice #
Yuba City, CA 95991 &/11/2009 101

Bilt To Ship To
RS Supply
Address
City Name
State Address
Zip code City

State
Customer Phone Customer E-mail Zip code
Bill Chounet
Resale No. Paypal Account Rep CC Type Experation Date Securily Code Ship
Resel
Quantity itermn Code Description UM Price Each Ordered Discount Amount
511 case bottles | {12 bottles) 9588 120, 479.40
Thank you for your business.
Total $479.40
Phone # Web Site $479.40
Customer Total Balance
530-693-0386 www shakengrow.com




Shake-n-Grow

Invoice

1000 Lincoln Rd., Suite H #123 Date Invoice #
Yuba City, CA 95991 3/17/2010 103
Bill To Ship To
LeTip
Address
City Name
State Address
Zip code City
State
Cusftomer Phone Customer E-mail Zip code
Resale No. Paypal Account Rep CC Type Experation Date Security Code Ship
Quantity item Code Description Um Price Each Ordered Discount Amount
IH1 bottle ca 999 969
Total $9.99
Phone # Web Site $9.99
Customer Total Balance
330-693-0386 www.shakengrow.com
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14 oz BoHle of Shake-n-Grow™
Plant Food Supplemeni

Incoors and out, for beautihul plants and
Howars, let Shoke-nGrow™ be your garden
secret Il also promoles & healhy and strong
foct systeml

513.00

Adult Garden
Apron et

Pick your favorile pallern Oileloth fabric
wipes cleon The four pockets are a must for
any gordener’s locls!

includes Aduli Apran in While/Red Polka
Dot or Tartan Blue Flald and a 14 oz bolle
of Shake-nGrow Plani Food Supplement

$35.00

2 Bottles - 14 oz Shake-n-Grow
Plant Food Supplement

All your planis including roses. owers, tses,
hauseplanls and vagelobles will thank you.
and you will save moneyl

$25.00

Children’s Qilcloth Garden
Apron Set

Children learn growing fruit and vegelables
i5 fun! They'll be bursting with anticigalion for
their gordaning projects o come io fruition|

includes Children’s Garden Apron in
White/Red Polka Dot or Tarian Blue Ploid
ond 14 oz betlle of ShokenGrow Flant
Food Supplement

$40.00

**Additional auprons available with the purchase of an apron set,

5|..|..~u-(}5:|ﬂf?_))

Shake-n-Grow Plant Food
Supplement 35 oz Refillable Bag

Keap our money-saving relill on hond to
ansure you have the bes! looking plants and
flowers in The neighborhood!

$25.00

The Fomily That Gardens
Together Apron Set

A family warking together in o garden is olways
so much funl Everyone in the fomily will have o
greal time wolching |he garden growl

Includes Adult Apron in White/Red Polka Det or
Tarlen Blue Plaid; Children’s Apson in White/
Red Polko ar Torten Blue Plaid. and 14 oz bolile
of ShokenGrow Plont Faod Supglement

$557.00

Tote and Grow Set Available fabric pafterns

Keep it all together with our Tote and Grow Set Use the tole Aprons:

for your gardening needs or use it for grocery shopping Just . —

den't forget 1o use ShokenGrow on your plants and flowers| o o : o e
o o o

Includes lorge Boutique Siyle Qilcloth Garden Tote/Bag ® e v @

thal measures 17"x 20" wilh a large pocket in front for your 0 0% ®a”

gorden tools Available in Red Paradise Lace. Black Paradise s o 0o o0

lace, and Red/While Polka Dot Also includes a 14 oz bolile

of ShakenGrow Flont Food Supplement. and @ 35 oz refill of Totes:

Shoke-nGrow Flont Foed Supplement

$78.00
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Mom Entrepreneur Feature: Gail Smith | My Business Adventures Page 1 of 6

Search

My Business Adventures
A Mom’s Real-Time Journey Starting a New Business

« Do-It-Yourself PR For The Savvy Mom Entreprencur

Mom Entrepreneur Feature: Gail Smith

Mompreneur: Gail Smith

Business: Hidden Creations & Shake-n-Grow

Website: www,shakeandgrow.com, www.shakengrow,.com, www,gailshiddencreations.com
Contact: gailshiddencreations@comcast.net

I admit, I don’t naturally have a green thumb, but I'm pleased to introduce Mom Entrepreneu
Gail Smith, owner of the companies Shake-n-Grow and Hidden Creations, who absolutely has
what it takes to grow plants and a business! I live in Arizona where growing conditions are no
the best; believe me I tried and failed miserably. Meeting Gail and leaming of her products give
me gardening hope. So check her out! And, better yet, Gail is offering readers $1 off her {4 oz
bottle and $3.00 of 2 of 14 oz bottles. Email Gail directly at gailhiddencreations(@comcast.ne
to take advantage of this offer!

LC: Tell us a bit about your business and the inspiration behind it. Since I was a young chil
I have always been an entrepreneur at heart! Over the years | have looked for ways to help bring
in additional income for the family while still being able to stay home and raise our 7 children (most our now grown and I have
3 beautiful grandchildren). I have two businesses: Hidden Creations and Shake-n-Grow. Last summer, my husband Frank, a
family friend and I were sitting on the back patio enjoying some fresh air. We started talking about “our secret” that we use on
all of our flowers, vegetables and trees. We have friends and nurseries that use our product and they have been so impressed
with the difference in the size and quality of their plants that they always came back for more! Not all of our friends have green
thumbs. Some of them have brown thumbs like myself. Shake-n-Grow makes all of us equal and turns a brown thumb into a
green thumb. Our friend mentioned to us that, “Maybe Hidden Creations should try selling our plant food supplement on the
internet”. And so we launched our new entrepreneutial business venture, Shake-n-Grow!

LC: How long did it take for you to go from idea to business launch and reality? When we started to talk about the
possibility of selling our plant food supplement Shake-n-Grow it was the first of May 2008. Our daughter was getting married at
the end of that month, It was an extremely busy time but we knew we needed to get moving and start developing a strategy!
We worked quickly and gave out samples to wedding visitors from all over the U.S. to start getting the word out. During the
next couple months we applied for registrations and fertilizer licenses, tested packaging and worked with a wonderful graphic
designer and developed both a label and a website. By 8-8-08 we launched our product!

Witns/www myvbusinessadventures.com/2009/08/12/mom-entrepreneur-feature-gail-smith/ 8/12/2009



Mom Entrepreneur Feature: Gail Smith | My Business Adventures Page 2 of 6

LC: How did you find manufacturers for your product and how did you select the ingredients you use? Our product isa
patented product. We use a manufacturer in the U.S. that produces Shake-n-Grow exclusively for us for home and garden use!

LC: What is your most prized fruit/vegetable/flower that you’ve grown with Shake-n-grow? We live in California so we
are blessed with a long growing season! When you walk in our yard we have a rose garden with over 20 different varieties in
all kinds of beautiful colors! We are also working with a Giant Pumpkin Grower that produced a pumpkin last year that was
over 922 pounds. The picture above is a 600 pound baby that still has 2 1/2 months to grow! We hope to see the “Great
Pumpkin” rise out of the pumpkin patch this year and blow away the competition!

LC: What were your business start-up costs and how long did it take for you to become profitable? Shake-n-Grow is
only a year old and start up costs were around $20,000 the first year. Shake-n-Grow is still in the growth stage, and we are
continue to reinvest back into the business as it expands and grows!

LC: How did you finance your business (personal contributions, loans from friends & family, loans from bank, credit
cards, outside investors?). Start up expenses can be higher the first year. We had an outside investor, personal contributions
and family loans.

LC: What has been a major challenge for you and how did you overcome it? I look at challenges as opportunities and we
our a totally new and unique product so getting exposure has been a challenge. We hired an excellent Sales Director part-time
and started using Sales Associates in several states to help us make contacts with local nurseries. We have also started 2 Young
Entrepreneur’s program for kids that helps them learn about business and raise money for their group or organization. We also
have a fan page on Facebook ShakenGrowPlantFoodSupplement and our websites www.shakeandgrow.com and
www.shakengrow

LC: Is there a resource that proved to be invaluable that you would like to share with other Mom Entrepreneurs? | have
a few resources that have helped me expand my business.

o Family support is very important, many of my family members are involved with our business in one way or another!

o Look for a great mentor, Jan Duke (leader of our Kennedy-Glazer Insider’s Circle/Mastermind Group) has helped me
realize | am in the marketing business and has given me an abundance of ideas that have resulted in growing my business
and generating income!

o Look for experts in your field, Master Gardener Deborah Doty has written lots of articles for both my website and
newsletters.

o Talk frequently to other Entrepreneur’s. D! Alexander of Let’s Celebrate! and I often bounce business ideas off each
other even though our businesses are totally different!

o The local Small Business Development Center-SBDC helped me develop a business plan and set realistic goals!

o Check out your local LeTip Group. This is a group of business owner’s that help you to generate leads for your business!

LC: How do you market and advertise your business? Do you sharing a few cost effective strategies? Network, network,
network! We are using our Sales Associates to help market to nurseries and other businesses in their area. With the Young
Entrepreneurs Sales Program for Kids, the kids have become an extended sales force for our company. Shake-n-Grow is sold
on eBay. I talk with other business owners that have a positive ideas and outlook.

LC: What are your future business goals? We are looking for Sales Associates and distributors in other states especially
those that are already involved in the nursery business. We would like to develop some additional products and expand our
Young Entrepreneur Sales Team around the U.S

LC: What advice do you have for new Mompreneurs? [ have few words of wisdom to share. Remember to pray for your
business! Whenever we have a meeting of any time we always start with a prayer for our business ! I always have told my kids
“Be sure to do a job you love”! This makes things alot easier when you are patient about your business! As a wife, mother,
grandma and business owner, time management is so important! Schedule not only what you have to do that day but give it a
time limit. This little tip has helped me to be more productive in my business!

Thank you Gail for sharing your inspiration with us and giving personally giving me a renewed hope in developing a beautiful
garden. So be sure to check out shakeandgrow.com and gailshiddencreations.com and take advantage of her special offer. $1
off her 14 oz. bottle and $3.00 of 2 of 14 oz. bottles. Email Gail directly at gailhiddencreations@comeast.net for the discounts!

Casting Call for Mom Entrepreneurs. I want to hear your story and share your inspiration with others. If you want to bea

http://www.mybusinessadventures.com/2009/08/1 2/mom-entrepreneur-feature-gail-smith/ 8/12/2009
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Shake-n-{

14 oz Bottle of Shake-n-Grow™ 2 Bottles - 14 oz Shake-n-Grow
Plant Food Supplement Piant Food Supplement
Incloors and out, Tor beavlifl plants and All your plants including roses. Howers, tees,
fowers, let ShakenGrow™ be your garden houseplants end vegelables will nank you.

secrel W also promotes o healhy and strong and you will save moneyl
root system}
513.00 $25.00

Adult Garden Children's Olicioth Garden
Apron Set Apron Set

Pick your favorile patiern Cilcloth fobric Children leam growing it and vegetobles
wipes cleon The four pockets are a must for is funt They'll be bursling with anticipalicn lor
cny gordener’s lools! lheir gardening projects to come lo fruition!
Includes Adult Apron in White/Red Polko Includes Children’s Garden Apion in
Dot or Tarlan Blue Flaid and o 14 oz botlle White/Red Polka Dot or Tortan Blue Plaid
of ShokenGrow Planl Food Supglemen) and 14 oz bollle of ShakenGrow Flanl

Food Supplemen
$35.00 $40.00

**Additional aprons available with the purchase of an apron set.

Tote and Grow Set

Keep il oll logather with our Tole ond Grow Sel - Use the tole
for your gordening needs or use it for grocery shopping Just
don't forgel 1o use ShakenGrow on your plants and flowersl

inciudes Lorge Boutique Style Oilclath Gorden Tole/Bag

thot measures 177x 20" with a large pocket in fron! for your
gorden lools Available in Red Poradise Lace, Black Parodise
lace, and Red/White Polka Dol Also includes o 14 oz bollle
of ShakenGrow Plont Food Supplement. and a 35 oz refill of
ShokenGrow Flant Food Supplement

$78.00

Shake-n-Grow Plant Food
Supplement 35 oz Refillable Bag

Keep our money-saving refil on hand 1o

ensure you have the best looking plonts and
flowers in the neighborhaod!

$25.00

The Family Thal Gardens
Together Apron Set

A family working logelher in a gorden is alwoys
so much funl Everyene in the fomily will have o
great lime walching the gordan grow!

Includes Adult Apron in White/Red Polka Dot or
Tarlan Blue Flzid; Childrens Apron in White/
Red Polka or Tarlen Blue Plaid. and 14 oz bolile
of ShokenGrow Plant Food Supplement

$57.00

Avaitable fabric patierns

Aprons;

Toles:
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www.shakeandgrow.com Page 1 of 2

HOME

Shake-n-Grow plant food supplement is a slow
FUNDRAISER~CLUBS&GROUPS for stronger roots, healthier plants and more blo
purpose plant food supplement that can be appli
MEET US~CONTACT US plants any time of the year!

NEWSLETTERS

OUR PRODUCTS-
GARDEN/GIFT

SALES ASSOCIATES~EAST

SALES
ASSOCIATES~WEST . .
Delicious Juicy Peaches & Shake-

TECHNICAL n-Grow!
TESTIMONIALS

7y

Sk

SV a4 4 LY SRS ety L i
English Garden on Garden T
Since I've been using Shake-n-Grow on my Shalse-n

Garden, I've experienced exceptional growth .
extraordinary blooms! People constamly stor
now to comment on my flowers and want to kr
secret!  Shake-n-Grow produces nearly mirac
And it is 50 easy! I do the "Shakin’ and the flo
Growing!" [ have been a flower lover all my .
is no product that comes even close to the phe
results I've experienced with Shake-n-Grow!
Cheryl Bryan

Yuba City, Ca

et your Free

"7 Common Gardening Mist

"THE BIG ONION"

Everyone gets in on the growing around
heret This Is our grand daughter heiping in the
gjﬁﬂlt%‘i‘ﬁ, v garden. Wow! Look what Shake-n-Grow did

Jyo for that onion?
ever rent or sell vour ematt address oroomta

Email; * Shake-n-Grow Plant Food Supplement on Facebook

'Poar Gail, | Submit | [ Reset |

Frn bnbalhs eimlenrd b tha amwith and imneroveman

http://www.shakeandgrow.com/home.html 7/23/2009
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Copyright 2009 gail smich Al riahts reservedgpecially my ferns  The stem sirength is significantly belter,
which makes my floral arran aftraclive and long
{asting!” ' :
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HOME

e Shake-n-Grow plant food supplement is a
TECHNICAL slow release granular for stronger roots,

heaithier ptants and more blooms. it is an all
TESTIMONIALS purpose plant food supplement that can be

appiied to your plants any time of the year!

MEET US~CONTACT US

SALES
ASSOCIATES~WEST

SALES
ASSOCIATES~EAST

OUR PRODUCTS-
GARDEN/ GIFT

SHAKE-N-GROW ATLANTIC GIANT
PUMPKIN WINNER~PART 1

NEWSLETTERS

FUNDRAISER~CLUBS&EGROUPS

T )
vl a'«"‘igjm?é%: e

English Garden on Garden Tour

Since I've been using Shake-n-Grow on
my English Garden, I've experienced
exceptional growth and extraordinary
blooms! People constantly stop by the
house now to comment on my flowers and
want 1o know ny ,s‘elcret.f Shake-n-Grow ‘ SHAKE-N-GROW ATLANTIC GIANT
produces nearly miraculons results! And it PUMPKIN WINNER~PART 2
is so easy! I do the "Shakin’ and the flowers
do the Growing!" I have been a flower
lover ail my life and there is no product
that comes even close to the phenomenal
results I've experienced with Shake-
n-Grow!
Cheryl Bryan
Yuba City, Ca

Free Report:

"7 Common Gardening
Mistakes"”

First Name: *

Email: *

Submit  Reset

Don't worry, we hate SPAM as much as you
and we will never rent or sell your emai
address or contact information to anyone!

"Dear Gail,

I'm totally stoked by the growth and
improvement in my plants. especially my

1of2 1/28/2010 1:51 PM
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"THE BIG ONION"

Everyone gets in on the growing around
here! Qur grand daughter Ellie s helping in the
garden Wow! Look what Shake-n-Grow did
for that onionl

Copyright 2009-2010 gall smith All rights reserved.

Hostad Exchange
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