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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of App. Ser. No. 77/355,544 )
Susino Umbrella Co., Ltd., ) )
Opposer, ))
V. ) Opposition No. 91190169
Susino USA LLC, ))
Applicant. ))

OPPOSITION TO “APPLICANT’S OBJECTION
AND MOTION TO STRIKE EXHIBITS ATTACHED TO OPPOSER'S BRIEF’

Opposer Susino Umbrella Co., Ltd. (“Opposer” or “Susinobtitta”) hereby opposes
“Applicant’s Objection and Motion to Strike Exhibits Attachto Opposer’s Brief” (“Motion to
Strike”), filed by Applicant Susino USA, LLC’s (“Applicai). Applicant’s Motion to Strike
requests that the Board strike Opposer’s Exhibits 1 thraQgind 15, to Opposer’s Motion for
Relief from Judgment (“Motion for Relief”).

l. Applicant’s Motion to Strike Misapplies the Evidentiary Standard for a Motion
for Relief from Judgment

Applicant’s Motion to Strike is misplaced because TB&I539, on which Applicant
relies, specifically applies to a “brief on the casA.“brief on the case” is described by the
Board as “the main brief of the party in the positidplaintiff, the answering brief of the party
in the position of defendant, and the reply brief efplarty in the position of plaintiff.” TBMP §
539. Facts and arguments presented in a “brief on tké wast be based on evidence offered
at trial. TBMP § 801.01. This strict requirement is dudnéofaict that a “brief on the case” goes

to the merits of the case, and the ultimate resolwidhe proceeding.
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That is not the case here. Opposer has not submitteaédbon the case,” nor any other
pleading that would resolve this case on its mef@s.TBMP 528.05(e) (stating that materials
that are not self-authenticating may be admissibledimection with a summary judgment
motion, if competent and relevant, provided they are phppathenticated by affidavit or
declaration....”). Opposer’s brief was submitted in suppbits Motion for Relief. For such a
brief, the Board rules do not require that documentaryeeciel be authenticated or otherwise
made “of record.” Rather, the Board requires thatbeing party “persuasively show
(preferably by affidavits, declarations, documentary evideetc., as may be appropriate) that
the relief requested is warranted for one or moreeféhsons specified in Fed. R. Civ. P.
60(b).” TBMP § 544.

The exhibits at issue were provided for the limited purpdsepporting Opposer’s
Motion for Relief under Fed. R. Civ. P. Rules 60(b)(4),and (6). As such, they were not
required to be made part of the record, either by autlagioticor trial procedure. Opposer has
not presented exhibits in an attempt to inappropriately ¢meen into the record, nor has it
requested that the Board consider the exhibits to resaventterlying merits of the case.

Il. There Is No Evidence of Record Because Applicant’'s Summagdudgment
Motion was Filed Prior to the End of Discovery

Not only is it unnecessary for Opposer to rely only ondrd” evidence to support its
Motion for Relief, it would have been impossible to ddoscause Applicant’s summary
judgment motion was filed on March 12, 2010, prior to theadraiscovery, and well before
Opposer’s trial period was originally scheduled to end on augu2010. On March 26, 2010,
the Board suspended this proceeding. Accordingly, no evidersxcbeen made of record by

either party.
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[1. Declarations Not Limited to Persons Identified in Initial Disclosures

Applicant states that the person named in Opposerialidisclosures — Jorzon Wang —
is not the same person who made the declaration — gn@amg — the suggestion being that
only those individuals identified in an initial disclosumay submit a declaration in the
proceeding. This argument is without merit. There isut® in the Federal Rules of Civil
Procedure or TBMP that limits declarations and affidawitsnly those individuals identified in
an initial disclosure.

Moreover, for purposes of Opposer’s Motion for Relfijch turns on matters relating
to corporate authority and knowledge of pleadings matl@srproceeding, Mr. Anbang Wang,
as President of Susino Umbrella, is the most compeersbn to address these issues.
Consequently, Mr. Wang’s declaration was both apprapsatl necessary.

Finally, Opposer notes that at the same time Applicamtplains about the evidentiary
status of Opposer’s supporting documents, it submitted exhilbiistsvresponse to Opposer’s
Motion for Relief, none of which were made part of teeard during trial, and without any
supporting declaration or affidavit. At the very ledss duplicitous of Applicant to do the very

thing that it seeks to preclude Opposer from doing.

! While Opposer’s documentary evidence in support of itsdvidbr Relief was properly presented to the Board,
out of an abundance of caution, Opposer has attachesréply to Applicant’s response to the Motion for Relief
the Declarations of Jorzon Wang and Carter Guan, lnofhogees of Susino Umbrella who had numerous contacts
with Applicant’s principals during the course of theileras sales agents for Opposer between 2002 and 2007, as
well as the Declaration of David Silverman, counseldpposer. These declarations address, among other, things
the authenticity of the exhibits in question. This urdgs authentication of Exhibit 1 to the Motion for Rielvehich

is an Internet printout revealing the results of a $efmc*Susino USA” on the Florida Secretary of St&ajision

of Corporations’ website, and therefore self-authentigatsee Safer, Inc. v. OMS Investments, O@pp. No.
91176445 (Feb. 23, 2009)). The Board may, in its discretioepaisach additional declarations in order to more
fully understand and appreciate the facts of this particalse. Cf. Shalom Children’s Wear Inc. v. In-Wear A28
U.S.P.Q.2d 1516 (TTAB 1993) (exercising discretion under Fe@i\R P 56(e) to consider additional evidence and
accompanying affidavit submitted on reply). ConsequetiiteyMotion to Strike is moot.
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Accordingly, if the Board does grant Applicant’s MotimnStrike, Applicant’s exhibits
4, 6, 8 and 9 should also be stricken since they anpambof the record or supported by affidavit
or declaration.

Conclusion

Applicant’s Motion to Strike should be denied becausgsapplies the standard for
relying on documentary evidence in a motion for relief fjadgment. In particular, it relies on
the standard for a “brief on the case,” which is nespnt here.

Should the Board grant Applicant’s Motion to Strikewewer, Opposer respectfully

requests that the Board correspondingly strike Applisaxhibits 4, 6, 8 and 9.

Respectfully submitted,
SUSINO UMBRELLA CO., LTD.
By: /brian j. hurh/

David M. Silverman
Brian J. Hurh

DAVIS WRIGHT TREMAINE LLP
1919 Pennsylvania Ave NW, Suite 800
Washington, DC 20006

Telephone (202) 973-4279

Fax (202 973-4499
davidsilverman@dwt.com
brianhurh@dwt.com

Its Attorneys

October 12, 2010
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CERTIFICATE OF SERVICE

| hereby certify that a complete and true copy ofithegoing OPPOSER’S
OPPOSITION TO APPLICANT'S “OBJECTION AND MOTION T@TRIKE EXHIBITS”
was sent via first-class United States, postage prepaicdomOctober 12, 2010 to the following:

Todd Nadrich

Susino USA LLC

PO Box 1013

Loxahatchee, FL 33470-1013

Todd Nadrich
11985 Southern Blvd.
Royal Palm Beach, FL 33411

Incorp Services, Inc.
Registered Agent
17888 67th Court North
Loxahatchee, FL 33470

Erex Chen, Esq.

V&T Law Firm

11F Tongsheng Tower
458 Fushan Rd.
Shanghai 200042
CHINA

/brian j. hurh/
Brian J. Hurh
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