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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of U.S. Trademark Application Serial No. 78/962182
Mark: FRYS.COM OPEN & Design

Filed: August 28, 2006

Published in the Official Gazette November 25, 2008

JIMLAR CORPORATION D/B/A

FRY’S ELECTRONICS, INC.,

THE FRYE COMPANY,
Opposer,

V. Opposition No. 91189722

Applicant.
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APPLICANT’S ANSWER TO NOTICE OF OPPOSITION |

Applicant, Fry’s Electronics, Inc. (“Applicant”), for its Answer to the Notice of Opposition

dated March 23, 2009 (“Notice of Opposition”), states as follows:

1.

Applicant is without information sufficient to form a belief as to the truth of the allegations
contained in paragraph 1 of the Notice of Opposition, and therefore denies the same.
Applicant is without information sufficient to form a belief as to the truth of the allegations
contained in paragraph 2 of the Notice of Opposition, and therefore denies the same.
Applicant states that the documents attached as Exhibits A and B to the Notice of
Opposition speak for themselves. To the extent that anything contained in paragraph 3
of the Notice of Opposition alters, varies or in any way changes the language contained
in the referenced documents, Applicant denies the allegations.

Applicant denies that Opposer has developed widespread public recognition in its FRYE
mark. Applicant is without information sufficient to form a belief as to the truth of the
remaining allegations contained in paragraph 4 of the Notice of Opposition, and

therefore denies the same.



10.
11.

12.

follows:

Applicant is without information sufficient to form a belief as to the truth of the allegations
contained in paragraph 5 of the Notice of Opposition, and therefore denies the same.
Applicant denies the allegations contained in paragraph 6 of the Notice of Opposition.
Applicant admits it seeks to register the mark FRYS.COM OPEN & Design for goods
including laptop carrying cases, photographic equipment bags, key fob with electric
signal transponder in Class 9, shoes and clothing, namely, shirts, blouses, jackets,
pants, hats, gloves, belts, ties, skirts, dresses, sweatshirts and socks in Class 25, and
bags and gloves in Class 28, that Applicant filed an intent-to-use application on August
28, 2006 which was assigned Application Serial No. 78/962182 and covers the same,
and that such application was published for opposition in the Official Gazette on
November 25, 2008. Applicant is without information sufficient to form a belief as to the
truth of the remaining allegations contained in paragraph 7 of the Notice of Opposition,
and therefore denies the same.

Applicant denies the goods for which Applicant seeks registration would be sold to the
same overlapping purchasers through the same channels of trade as the goods offered
by Opposer under its FRYE mark. Applicant is without information sufficient to form a
belief as to the truth of the remaining allegations contained in paragraph 8 of the Notice
of Opposition, and therefore denies the same.

Applicant denies the allegations contained in paragraph 9 of the Notice of Opposition.
Applicant denies the allegations contained in paragraph 10 of the Notice of Opposition.
Applicant denies the allegations contained in paragraph 11 of the Notice of Opposition.
Applicant denies any allegation in the Notice of Opposition not specifically admitted
herein.

AFFIRMATIVE DEFENSES

As separate and affirmative defenses to the Notice of Opposition, Applicant alleges as



1. Opposer lacks standing to bring this proceeding.

2. Opposer’s claims are barred by the doctrines of laches, estoppel, and/or
acquiescence.

Applicant reserves the right to amend its Answer to add additional or other defenses that
cannot now be articulated due to Opposer’s failure to particularize its claims and/or the need for
further discovery regarding Opposer’s claims.

WHEREFORE, Applicant prays for judgment dismissing the Notice of Opposition with
prejudice and allowing Applicant’s application to register on the Principal Register.

Respectfully submitted,
DORSEY & WHITNEY LLP

Date: 5 Zé 09 By: Mﬁ

Gregory S. Tamkin

Katina C. Banks

370 Seventeenth Street, Suite 4700

Denver, Colorado 80202-5647

Tel: (303) 629-3400

Fax: (303) 340-8856

E-mail: tamkin.gregory@dorsey.com
banks.katina@dorsey.com

Edward N. Bachand

1717 Embarcadero Road

Palo Alto, CA 94303

Tel: (650) 857-1717

Fax: (650) 857-1288

E-mail: bachand.edward@dorsey.com

ATTORNEYS FOR APPLICANT,
FRY’S ELECTRONICS, INC.
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