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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE
THE TRADEMARK TRIAL AND APPEAL BOARD

TeleTracking Technologies, Inc.,

Opposer,

V.

Russ Markhovsky
Applicant.

Opposition number 91188904.

RESPONSE TO MOTION FOR SANCTIONS BASED UPON FAILLURE TO
PARTICPATE IN DISCOVERY CONFERENCE

1..  Russ Markhovsky (the “Applicant”) hereby requests that the Motion for Sanctions
Based Upon Failure to Participate in Discovery Conference (“Motion™) filed by
TeleTracking Technologies, Inc. (“Opposer™) be dismissed by the Trademark Trial and
Appeal Board (“Board™) because the Applicant has never received any written or oral
requests to schedule a discovery conference and proper service of the Motion was not
followed by the Opposer.

2. Applicant never received the voice mail referred to in the Motion on April 9, 2009
or any letter that relates to setting up a time for a discovery conference. The Applicant
has made multiple attempts to contact the Opposer via telephone. The attorney for the
Opposer was never available when the calls were made to the office or returned the
phone calls.

3. The Motion should be dismissed by the Board because it was never properly served
on the Applicant since the Applicant never received service of the Motion. As Rule
502.02(a) Form of Motions specify: “The certificate of mailing by first-class mail
procedure provided under 37 CFR § 2.197, and the "Express Mail” procedure provided

under 37 CFR § 2.198, are both available for the filing of motions. A party should file
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only one copy of a motion with the Board. Every motion filed with the Board must be
served upon every other party to the proceeding, and proof of such service ordinarily
must be made before the motion will be considered by the Board.”

3. The Motion should be dismissed because the Applicant has not violated any order
of the Board. As set forthin 527.01(a) For Failure to Comply With Board
Discovery Order: “The motion for sanctions for failure to comply with an order of the
Board lies only when the Board has entered an order relating to discovery (i.¢., an order
compelling discovery or a protective order) and the order has been violated.”™ The
Applicant has not violated any direct order of the Board as it relates to discovery.

Therefore, the Motion should be dismissed.

4.  To avoid any further delay and miscommunication, the Applicant requests the

participation of the responsible Board attorney in the discovery conference.

5. Applicant has and continues to, in good faith, comply with the discovery process.
Applicant further asserts that the Applicant never received written or oral requests for the
discovery conference from the Opposer. Therefore, the Opposer has no factual grounds to
request any sanctions. The Applicant has not violated any direct order of the board as it
relates to discovery. Furthermore, proper procedures for service of the Motion,
specifically the sending of the motion to the Applicant, were not complied with. As such,
the Applicant respectfully requests that the Board dismiss the Motion of Opposer in

Opposition No. 9118890 and assists in the discovery process.
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Respectfully Submitted,
By:_/Russ Markhovsky/
Russ Markhovsky

Dated: March 23, 2009
Russ Markhovsky

2928 Edgewater Drive
Edgewater, MD 21037
Applicant
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CERTIFICATE OF MAILING VIA ELECTRONIC TRANSMISSION

I hereby certify that this correspondence is being filed with the United States Patent and
Trademark Office via the Electronic System for Trademark Trials and Appeals on March 27,
2009 at:

Trademark Trial and Appeal Board
P.O. Box 1451
Alexandria, VA 22313-1451

and that the forgoing RESPONSE TO MOTION FOR SANCTIONS BASED UPON
FAILURE TO PARTICPATE IN DISCOVERY CONFERENCE is being served by first-
class mail, postage pre-paid, to:

Stanley Ference
FERENCE & ASSOCIATES LLC
409 Broad Street
Pittsburgh, PA 15143
Correspondent for Opposer
this 23th day of March, 2009.

/Russ Markhovsky/
Russ Markhovsky
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