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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial No. 77/248,112
Date of Publication: July 15, 2008
Mark: TAKE CARE HEALTH SERVICES

WAGE WORKS, INC.
Opposer, Opposition No.: 91187481

V.

TAKE CARE HEALTH SYSTEMS, LLC

N N N N N N N N e N

Applicant.

APPLICANT’S ANSWER TO NOTICE OF OPPOSITION
Applicant Take Ce;re Health Systems, LLC (“TCHS” or “Applicant”) answers as follows to
the Notice of Opposition filed by Opposer Wage Works, Inc. (“Wage Works” or “Opposer”) in the
above proceeding. For the Board’s convenience, the allegations of the Notice of Opposition are

repeated below and then followed by Applicant’s response.

1. Applicant seeks to register TAKE CARE HEALTH SERVICES as a service mark
for “managed health care services, namely, providing medical and pharmaceutical consultation,
performing diagnosis and treatment of diseases, medical testing, and providing health care
information by phone and the Internet; medical clinics; home health care services; and mobile
medical clinics” in International Class 44. The filing date of Applicant’s intent-to-use application
is August 6, 2007.

ANSWER TO PARAGRAPH NO. 1

Applicant admits the allegations in Paragraph 1.



2. Wage Works is a leader in the tax-advantaged benefits industry. Founded in 2000,
Wage Works helps employers support consumer directed pre-tax benefit programs, including
health care (Flexible Spending Accounts (FSA), Health Savings Accounts (HAS), Health
Reimbursement Arrangements (HRA)), wellness programs, child and elder care, commuting
services, education benefits, and employee sponsored programs such as gym reimbursement.
Wageworks has more than 1.2 million participants representing over 2,000 clients. More than 100
of America’s Fortune 500 employers and millions of their benefits-eligible employees use
WageWorks’ programs, making WageWorks the nation’s leading provider of tax-advantaged
health, wellness, commuting, child and elder care benefits and retiree services for Fortune 500
companies. In 2005 and 2006, WageWorks ranked 24™ and 26, respectively, on Inc. magazine’s
annual list of America’s 500 fastest growing private companies.

ANSWER TO PARAGRAPH NO. 2

Applicant is without knowledge or information sufficient to form a belief as to the truth of

the allegations in Paragraph 2 and therefore denies those allegations.

3. In 2007, WageWorks acquired MHM Resources, Inc. (now MHM Resources,

LLC) ("MHM"). For nearly two decades, MHM has been an end-to-end provider of cutting-edge
consumer-driven flexible benefits technology, support systems and advisory services to health
insurance carriers, administrators, third-party administrators, payroll providers, financial
institutions, employers and consumers. Since 1986, MHM has partnered with more than 1,000
third-party administrators and 35 insurance carriers, who have looked to MHM as their "single-
source" provider of marketing support, transactional technology and flexible benefits plan services
for various account types.

ANSWER TO PARAGRAPH NO. 3

Applicant is without knowledge or information sufficient to form a belief as to the truth of

the allegations in Paragraph 3 and therefore denies those allegations.

4. Wage Works, through its subsidiary MHM, has adopted and is using the mark

TAKE CARE® in connection with breakthrough consumer-driven flexible benefits plan
administration and debit card services in the health care industry.

ANSWER TO PARAGRAPH NO. 4

Applicant is without knowledge or information sufficient to form a belief as to the truth of

the allegations in Paragraph 4 and therefore denies those allegations.



5. The TAKE CARE® plan is an all-in-one flexible benefits plan administration
system that handles all consumer-driven accounts types such as an FSA and HRA, among others. It
is a totally integrated flex administration system for administrators, enabling administrators to
operate with ease and flexibility. Further, under the TAKE CARE® plan employers can manage
their specific plans, plan benefit, limits and eligible expenses, and employees can check account
balances, track transactions, obtain payroll contribution reports, view and change elections and
make claims.

ANSWER TO PARAGRAPH NO. 5

Applicant is without knowledge of information sufficient to form a belief as to the truth of

the allegations in Paragraph 5 and therefore denies those allegations.

6. In January 2003, over 1,000 participants enrolled in the initial phase of the TAKE
CARE® plan. On or about January 15,2004, MHM rolled out the TAKE CARE® plan and
implemented the fully-integrated TAKE CARE® debit card feature. The TAKE CARE® debit
card is a VISA® debit card that enables employees to use their pre-tax flex dollars towards copays,
deductibles, insurance premiums, medical supplies, prescription drugs and other qualified flexible
benefit expenses without having to turn in a receipt and then wait for reimbursement. Qualified
expenses are paid by swiping the debit card at qualified locations, which are then automatically
deducted from the employee's account balance. The TAKE CARE® debit card can be used at any
qualified health care provider, including pharmacies, physician and dental offices and drug stores,
among others, as well as certain other qualified flex providers such as transit, parking and
dependent care facilities.

ANSWER TO PARAGRAPH NO. 6

Applicant is without knowledge or information sufficient to form a belief as to the truth of

the allegations in Paragraph 6 and therefore denies those allegations.

7. On August 10, 2004, the United States Patent and Trademark Office granted
MHM Federal Registration No. 2,872,858 for the mark TAKE CARE® for "magnetically
encoded debit cards” in International Class 9 and "debit account services featuring magnetically
encoded debit cards; financial services rendered through a transaction card in connection with the
purchase of health care goods and services; health care benefit plan administration; medical
savings accounts and flexible spending accounts administration" in International Class 36. This
registration was assigned to WageWorks in 2007. Attached as Exhibit A is a true and accurate
copy of the Trademark Applications and Registrations Retrieval (TARR) report for the TAKE
CARE®mark.



ANSWER TO PARAGRAPH NO. 7

Applicant admits that Registration No. 2,872,858 is shown to have issued on August 10,
2004 and that Exhibit A consists of what purports to be a true and accurate copy of the TARR
report for said registration. Applicant is without knowledge or information sufficient to form a
belief as to the truth of the remaining allegations in Paragraph 7 and therefore denies those
allegations.

8. There is no issue as to priority. The date of Applicant's application is subsequent
to the issuance of Wage Works' registration. Notably, Applicant, a Delaware limited liability
company, was formed on October 26,2004 -- more than two months after WageWorks'

registration date.

ANSWER TO PARAGRAPH NO. 8

Applicant admits that it is a Delaware limited liability company formed on October 26,
2004. Applicant also admits that the filing date of its application is subsequent to the issuance of

Registration No. 2,872,858. Applicant denies the remaining allegations in Paragraph 8.

9. The mark TAKE CARE HEALTH SERVICES, if used by Applicant for its

specified services, is likely to cause confusion, mistake, or deception with respect to the origin of
said services, and to confuse, mislead, or deceive members of the public into believing that
Applicant's services are in some way connected to or affiliated with WageWorks' various TAKE
CARE® financial, health care benefit plan administration and medical savings and flexible
spending account administration services, and/or the TAKE CARE® debit card and related
services. WageWorks' goods and services are closely related to and overlap with Applicant's
services, given, among other facts, that TAKE CARE® debit card consumers can and likely will
use the TAKE CARE® debit card at Applicant's TAKE CARE drug store clinics to cover co-pays,
deductibles, prescription drugs and/or other qualified expenses. To further compound the
likelihood of confusion, Applicant is part of Walgreen Co.'s ("Walgreens") newly created Health
and Wellness division, which includes Take Care Employer Solutions, managers of work site-
based health and wellness services. Walgreens' Health and Wellness division was created to marry
Applicant's TAKE CARE store clinics with worksite health centers. It is likely that such health
centers will be located at the worksites of Wage Works' TAKE CARE® customers.

ANSWER TO PARAGRAPH NO. 9

Applicant denies the allegations in Paragraph 9.



10.  Any such confusion would result in injury to or have a direct impact on
WageWorks and its TAKE CARE® mark. Any defect, objection, or fault found with
Applicant's services marketed under the TAKE CARE HEALTH SERVICES mark would
negatively impact and seriously injure the reputation Wage Works (and its subsidiary MHM)
has established for the goods and services it provides under the TAKE CARE® mark.

ANSWER TO PARAGRAPH NO. 10

Applicant denies the allegations in Paragraph 10.

11.  If Applicant is granted the registration herein opposed, it would be a source of
damage and irreparable injury to WageWorks.

ANSWER TO PARAGRAPH NO. 11

Applicant denies the allegations in Paragraph 11.

WHEREFORE, Applicant respectfully requests that the opposition be dismissed with

prejudice.

Respectfully submitted,

Dated: December 22, 2008 By:
JeXgry'A. Handelman
Andrew J. Avsec
BRINKS HOFER GILSON & LIONE
P.O. Box 10395
Chicago, Illinois 60610
Telephone: (312) 321-4200
Facsimile: (312)321-4299

Attorneys for Take Care Health Systems, LLC.



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing
Applicant’s Answer to Notice of Opposition was served on counsel for Opposer by First Class
Mail, postage prepaid, on this 22™ day of December, 2008, in an envelope addressed as

follows:

Deborah A. Wilcox, Esq.
Melinda M. Lothes, Esq.
Baker & Hostetler LLP

1900 East Ninth Street

3200 National City Center
Cleveland, Ohio 44114-3485



