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Attorney Docket No.: 548912-900113

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

David McGowan.

Opposert,
Opposition No.: 91187033
V.
Ser. No.: 77279192
Key Curriculum Press, Inc. Mark: SKETCHPAD

Applicant/Respondent.

R T T e i S i e g S

ANSWER TO AMENDED OPPOSITION

Applicant/Respondent Key Curriculum Press, Inc. (“Applicant™), hereby answers
the Amended Notice of Opposition filed by Opposer David McGowan (“Opposer™), as
follows:

1. Answering paragraph 1 of the Amended Notice Opposition, Applicant is
without knowledge or information sufficient to form a belief as to the truth of allegations in
the paragraph, and on that basis denies each of them.

2. Answering paragraph 2 of the Amended Notice of Opposition, Applicant
is without knowledge or information sufficient to form a belief as to the truth of allegation in
the paragraph, and on that basis denies the allegation.

3. Answering paragraph 3 of the Amended Notice of Opposition, Applicant
is without knowledge or information sufficient to form a belief as to the truth of allegations

in the paragraph, and on that basis denies each of them.
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4, Answering paragraph 4 of the Amended Notice of Opposition, Applicant
is without knowledge or information sufficient to form a belief as to the truth of allegations
in the paragraph,'and on that basis denies each of them.

5. Answering paragraph 5 of the Amended Notice of Opposition, Applicant
is without knowledge or information sufficient to form a belief as to the truth of allegations
in the paragraph, and on that basis denies each of them. Applicant denies that
SKETCHPAD is not inherently distinctive for Applicant’s products and services.

6. Answering paragraph 6 of the Amended Notice of Opposition, Applicant
admits that its has applied for registration of the mark SKETCHPAD in connection with
“(Class 9) computer software for use in all levels of education on the subject of mathematics,
geometry, and mathematical visualization and instruction manuals therefor sold as a unit, and
“(Class 16) prints and publications, namely, books and manuals on the subject of
mathematics, geometry, and mathematical visualization™ with the United States Patent &
Trademark Office.

7. Answering paragraph 7 of the Amended Notice of Opposition, Applicant
is without knowledge or information sufficient to form a belief as to the truth of allegations
in the paragraph, and on that basis denies each of them.

8. Paragraph 8 of the Amended Notice of Opposition is a legal conclusion
requiring no response.

9. Answering paragraph 9 of the Amended Notice of Opposition, Applicant
denies that SKETCHPAD is a generic term for the goods identified in its Application Serial
No. 77279192.

10.  Answering paragraph 10 of the Amended Notice of Opposition, Applicant
denies the allegations therein.

11.  Paragraph 11 of the Amended Notice of Opposition is a prayer for relief

requiring no response.

WEST\21678114.1



AFFIRMATIVE DEFENSES
As and for separate affirmative defenses, Applicant alleges the defenses set forth
below. Applicant reserves the right to amend these, raise additional affirmative defenses, or
file counterclaims based on information obtained in discovery.
FIRST AFFIRMATIVE DEFENSE
(Prior Use)
Opposer’s claims, and each of them, are barred because Applicant is the prier user

and owner of the SKETCHPAD mark.

SECOND AFFIRMATIVE DEFENSE
(Laches)

Opposer’s claims, and each of them, are barred by the doctrine of laches.

THIRD AFFIRMATIVE DEFENSE
(Acquiesence)

Opposer’s claims, and each of them, are barred by its acquiescence.

FOURTH AFFIRMATIVE DEFENSE
(Waiver)

Opposer’s claims, and each of them, are barred by the doctrine of waiver.

FIFTH AFFIRMATIVE DEFENSE
(Estoppel)

Opposer’s claims, and each of them, are barred by the doctrine of equitable

estoppel.
SIXTH AFFIRMATIVE DEFENSE
(Unclean Hands)

Opposer’s claims, and each of them, are barred by the doctrine of unclean hands.

SEVENTH AFFIRMATIVE DEFENSE
(Failure to State a Claim)

The Amended Notice of Opposition should be dismissed on the grounds that

Opposer has failed to state a claim upon which relief can be granted.
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WHEREFORE, Applicant respectfully requests that:
1. The Amended Notice of Opposition be denied and Applicant's Application
Serial No. 77279192 proceed to registration; and

2. For such other relief as the Board deems proper.
Dated: March /9, 2009 Respectfully submitted,
DLA PIPER LLP (US)

By: é&zﬂ@_
Eugéne M. Pak

555 Mission Street, Suite 240
San Francisco, CA 94105
(415) 836-2500

Attorneys for Applicant/Respondent
Key Curriculum Press, Inc.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on March ZQ, 2009 a true copy of
the foregoing ANSWER TO AMENDED OPPOSITION in the matter McGowan. v.
Key Curriculum Press, Inc. (Opposition No. 91187033), was served on David McGowan
(“Opposer”) by depositing a true copy in a sealed envelope with the United States Postal

Service, postage fully prepaid, to the address shown below:

David C. McGowan
Sketchpad.com

2415 Garth Run Road
Madison, VA 22727-3314

Shadesy |\apLoyre

Shelley Marfowe
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