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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK AND TRIAL APPEAL BOARD

In the Matter of Application Serial No. 77/355857: KOOL
Published in the Official Gazette of July 22" 2008, in International Class 32

KRAFT FOODS GLOBAL BRANDS LLC, Opposition No. 91186494

Opposer,
v.

ANTHONY BROWN,

Applicant.
/

APPLICANT’S REPLY AND MOTION TO STRIKE OPPOSER’S MOTION TO
STRIKE APPLICANT’S MOTION FOR SUMMARY JUDGMENT

Pursuant to the Trademark Rules Section 2.127(a) Anthony Brown (Applicant) respectfully
requests the Board to strike Opposer’s Motion to Strike Applicant’s Motion for Summary
Judgment as untimely and improper. Applicant on 12/1/08 filed his Motion for Summary

Judgment. Opposer admits they received notification but did not respond to Applicant’s Motion

for Summary Judgment within the 15 days allowed by the rule. According to Section 2.127(a) “a
brief in response to a motion shall be filed within 15 days from the date of service of the motion
unless another time is specified by the trademark trial and appeal board, or the time is extended
stipulation of the parties approved by the board, or upon motion granted by the board, or upon
order of the board”. Opposer argues they had 30 days to respond to the Motion For Summary
Judgment. The 30 day allowance would be applied if the Opposer was responding to Applicant’s
Motion and not submitting his own Motion to Strike.

In the event Applicant is incorrect about the response time line for these motions and the Board

agrees that the Opposer had 30 days to respond to the Motion for Summary Judgment, then

Opposer had until 1/5/09 to respond and they still chose not to.




Therefore, we respectfully request the Board deny Opposer’s request for an extension and rule
in favor of Applicant’s Motion for Default that was filed on 12/22/08.
Applicant’s Additional Argument

In deciding a motion for summary judgment the Court will consider the “pleadings, depositions,

answers to interrogatories and admissions on file together with the affidavits if any” in
determining whether summary judgment is appropriate. Fed. R. Civ. P. 56(c) 56(¢).

Federal Rules have liberal pleading requirements which allows summary judgments as a
purifying device to filter out unmeritorious claims. Procedurally, a motion for summary
judgment can be made at any time after pleadings are filed. In fact a court may treat a Rule
12(b)(6) motion to dismiss or motion for summary judgment on the pleadings as a motion for

summary judgment if matters outside the pleadings are considered. While motions for summary

judgments are normally made after a period of time for discovery, the rule does not prohibit the

party from moving for summary judgment even before the discovery process begins. In deciding

whether to grant summary judgment the Board must assess whether there is a genuine issue as to

any material fact. In this case before the Board, the pleadings are undisputed and no trial is

required. In the event the Board does not rule in favor of our Motion for Default Judgment
against the Opposer, we respectfully request that they rule on our Motion for Summary

Judgment.
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