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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

BREG, INC.,, ) Opposition No. 91185420
) Mark: POLARCUP
Opposer, ) Serial No.:  77/391011
)
v. ) Opposition No. 91185445
) Mark: POLARSTEM
SMITH & NEPHEW ) Serial No.:  77/391023
ORTHOPAEDICS AG, )
) Opposition No. 91185433
Applicant. ) Mark: POLARCROSS
) Serial No.:  77/391035

APPLICANT’S MOTION TO CONSOLIDATE

COMES NOW, Applicanf SMITH & NEPHEW ORTHOPAEDICS, AG (“Applicant”),
and moves pursuant to FED. R. C1v. P. 42(a) and Trademark Rule 2.116(a) to consolidate
Opposition No. 91185420 against the mark POLARCUP (Serial No. 77/391011), Opposition No.
91185445 against the mark POLARSTEM (Serial No. 77/391023), and Opposition No.
91185433 against the mark POLARCROSS (Serial No. 77/391035) (collectively “Oppositions™),
showing as follows:

Opposer Breg, Inc. (“Opposer”) has separately filed the above-referenced Oppositions,
opposing the registration of Applicant’s POLARCUP, POLARSTEM, and POLARCROSS
Marks (“Applicant’s Marks™). All of the Oppositions are (1) based upon Opposer’s asserted
rights in the mark POLAR for “cold therapy pads, wraps and dressing for the treatment and
rehabilitation of bones, joints, muscles, tendons, and ligaments,” as well as Opposer’s
registration for the mark POLAR CARE in International Class 10 for “cryotherapy equipment
and devices, namely, cold therapy fluid circulation systems and cold therapy pads and wraps for
the treatment and rehabilitation of bones, joints, muscles, tendons, and ligaments” (Reg. No.
2,445,909); and (2) oppose the registration of Applicant’s Marks in connection with various

1

US2008 418402.1



orthopaedic implants in International Class 10. Because the Oppositions involve common
questions of law and fact, Applicant respectfully requests that these matters be consolidated in
order to avoid the duplication of efforts and extra expense that would be involved in conducting
three separate proceedings.

Fed. R. Civ. P. 42(a) and Trademark Rule 2.116(a) provide with respect to consolidation
of proceedings that when actions involving a common question of law and fact are pending
before the Board, it may order a joint hearing or trial of any or all of the matters in issue in the
actions; it may order all the actions consolidated, and it may make such orders concerning
proceedings therein as may tend to avoid unnecessary costs or delay. See FED.R. CIv. P. 42(a);
Trademark Rule 2.116(a). The Board has permitted consolidation of actions where nearly
identical marks and pleadings are involved, and the proceedings may be presented on the same
record without confusion. See S. Industries, Inc. v. Lamb-Weston, Inc., 45 U.S.P.Q.2d 1293,
1297 (TTAB 1997) (proceedings consolidated where they involved the same mark and virtually
identical pleadings); World Hockey Ass’nv. Tudor Metal Products Corp., 185 U.S.P.Q. 246, 246
(TTAB 1975) (consolidating separate opposition proceedings where the marks sought to be
registered by applicant were substantially similar, and opposer in each instance challenged
applicant's right of registration on the basis of its ownership of two substantially similar
registered marks).

The purpose of consolidation is to “be equally advantageous to both parties in the
avoidance of the duplication of effort, loss of time, and the extra expense involved in conducting
the proceedings alternately.” World Hockey Ass’n, 185 U.S.P.Q. at 246; S. Industries, 45
U.S.P.Q.2d at 1297 (“Consolidation will avoid duplication of effort concer.ning the factual issues

in common and will thereby avoid unnecessary costs and delays.”).
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It is clear that the Oppositions involve common issues of law and fact. The Oppositions
are all based upon Opposer’s claimed rights in the marks POLAR and POLAR CARE and all
challenge Applicant’s right to register the Applicant’s Marks in connection with orthopaedic
implants in International Class 10. In that regard, the Oppositions all allege that Applicant’s use
of the term “POLAR?” as part of Applicant’s Marks for goods falling in International Class 10 is
likely to cause confusion with Opposer’s “POLAR” marks in the minds of consumers.
Moreover, the factual and legal allegations contained in the Notices of Opposition are identical
for each of Applicant’s Marks.

Because the pleadings are nearly identical and all involve the same marks of Opposer, the
matters may be easily presented upon the same factual record without confusion. For all of the

foregoing reasons, Applicant requests that the matters be consolidated and that its Motion be

granted.
Dated: September 2, 2008 Respectfully submitted,
@/Lm (gt Maame
KILPATRICK STOCKTON, LLP Christopher P. Bussert
1100 Peachtree Street, Suite 2800 Charlene R. Marino
Atlanta, Georgia 30309-4530
Telephone: (404) 815-6500 Attorneys for Applicant
Facsimile: (404) 815-6555 Smith & Nephew Orthopaedics AG

CBussert@XKilpatrickStockton.com
CMarino@KilpatrickStockton.com

CERTIFICATE OF TRANSMISSION

[ hereby certify that this correspondence MOTION TO CONSOLIDATE OPPOSITIONS
is being transmitted to the United States Patent and Trademark Office on September 2, 2008.

By: M@VK' M awume

Charlene R. Marino
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

BREG, INC., )
)
Opposer, ) Opposition No. 91185420
)
V. ) Mark: POLAR CUP
) Serial No.:  77/391011
SMITH & NEPHEW )
ORTHOPAEDICS AG, )
)
Applicant. )
CERTIFICATE OF SERVICE

This certifies that I have served the attached MOTION TO CONSOLIDATE
OPPOSITIONS on Opposer via first class mail addressed to:
Rodney F. Brown
3365 Baltimore Street

San Diego, CA 92117

This 2nd day of September, 2008

Unaadons V. i

Charlene R. Marino
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