
Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov

ESTTA Tracking number: ESTTA389905
Filing date: 01/24/2011

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 91184978

Party Plaintiff
McNeil-PPC, Inc.

Correspondence
Address

LAURA POPP-ROSENBERG
FROSS ZELNICK LEHRMAN & ZISSU, P.C.
866 UNITED NATIONS PLAZA
NEW YORK, NY 10017
UNITED STATES
lrosenberg@fzlz.com

Submission Other Motions/Papers

Filer's Name Laura Popp-Rosenberg

Filer's e-mail lpopp-
rosenberg@fzlz.com,gwoo@fzlz.com,jweingerger@fzlz.com,mortiz@fzlz.com

Signature /Laura Popp-Rosenberg/

Date 01/24/2011

Attachments Notice of Filing of Deposition Transcript (DONOHUE) (F0740374).PDF ( 2
pages )(198806 bytes )
Redacted Part 1 of 3 (F0740440).PDF ( 100 pages )(222184 bytes )
Redacted Part 2 of 3 (F0740441).PDF ( 61 pages )(2661659 bytes )
Redacted Part 3 of 3 (F0740442).PDF ( 41 pages )(3269788 bytes )

http://estta.uspto.gov






TSG Reporting - Worldwide      877-702-9580

Page 1

1

2 IN THE UNITED STATES PATENT AND TRADEMARK

OFFICE COURT BEFORE THE TRADEMARK TRIAL AND

3 APPEAL BOARD

4 McNEIL-PPC, INC.,              )

                               )

5              Opposer,          )

                               )

6             vs.                ) 91184978

                               )

7 WALGREEN CO.,                  )

                               )

8             Applicant.         )

-------------------------------)

9

10

11

12           DEPOSITION OF JIM DONOHUE

13               New York, New York

14           Wednesday, December 8, 2010

15

16

17

18

19

20

21

22

23

Reported by:

24 Philip Rizzuti

JOB NO. 34975

25
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1

2

3

4

5                         December 8, 2010

6                         1:00 a.m.

7

8             Deposition of JIM DONOHUE, held

9       at the offices of Fross Zelnick

10       Lehrman & Zissu, 866 UUnited Nations Plaza, 

11       New York, New York, pursuant to subpoena,

12       before Philip Rizzuti, a Notary Public 

13       of the State of New York

14

15

16

17

18

19

20

21

22

23

24

25
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1

2 A P P E A R A N C E S:

3

4       FROSS ZELNICK LEHRMAN & ZISSU

5       Attorneys for Opposer

6             866 United Nations Plaza

7             New York, New York 10017

8       BY:   LAURA POPP-ROSENBERG, ESQ.

9             GISELLE C. WOO, ESQ.

10

11       LEYDIG VOIT & MAYER

12       Attorneys for Applicant

13             Two Prudential Plaza

14             180 N. Stetson Avenue

15             Chicago, Illinois, 60601

16       BY:   MARK J. LISS, ESQ.

17

18       DLA PIPER

19       Attorneys for Witness

20             6225 Smith Avenue

21             Baltimore, Maryland 21209

22       BY:   JOHN CALEB DOUGHERTY, ESQ.

23             TIFFANY LEE CHRISTIAN, ESQ.

24

25
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1                   Donohue

2             MS. WOO:  Would you mark as

3       Deposition Exhibit 1, notice of

4       deposition of Pfizer.

5             (Deposition Exhibit 1, notice of

6       deposition of Pfizer, marked for

7       identification, as of this date.)

8             MS. WOO:  Would you mark as

9      Deposition Exhibit 2, spreadsheet.

10             (Deposition Exhibit 2,

11       spreadsheet, marked for

12       identification, as of this date.)

13             MS. WOO:  Would you mark this as

14      Deposition Exhibit 2-A, spreadsheet.

15             (Deposition Exhibit 2-A,

16      spreadsheet, marked for

17      identification, as of this date.)

18             MS. WOO:  Would you mark as

19      Deposition Exhibit 3, spreadsheet.

20             (Deposition Exhibit 3,

21       spreadsheet, marked for

22       identification, as of this date.)

23             MS. WOO:  Would you mark as

24      Deposition Exhibit 3-A, spreadsheet.

25             (Deposition Exhibit 3-A,
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2       spreadsheet, marked for

3       identification, as of this date.)

4             MS. WOO:  Would you mark as

5      Deposition Exhibit 4, spreadsheet.

6             (Deposition Exhibit 4,

7       spreadsheet, marked for

8       identification, as of this date.)

9             MS. WOO:  Would you mark as

10      Deposition Exhibit 4-A, spreadsheet.

11             (Deposition Exhibit 4-A,

12       spreadsheet, marked for

13       identification, as of this date.)

14             MS. WOO:  Would you mark as

15      Deposition Exhibit 5, spreadsheet.

16             (Deposition Exhibit 5,

17       spreadsheet, marked for

18       identification, as of this date.)

19             MS. WOO:  Would you mark as

20      Deposition Exhibit 5-A, spreadsheet.

21             (Deposition Exhibit 5-A,

22       spreadsheet, marked for

23       identification, as of this date.)

24             MS. WOO:  Would you mark as

25      Deposition Exhibit 6, spreadsheet.
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2             (Deposition Exhibit 6,

3       spreadsheet, marked for

4       identification, as of this date.)

5             MS. WOO:  Would you mark as

6      Deposition Exhibit 6-A, spreadsheet.

7             (Deposition Exhibit 6-A,

8       spreadsheet, marked for

9       identification, as of this date.)

10             MS. WOO:  Would you mark as

11      Deposition Exhibit 7, spreadsheet.

12             (Deposition Exhibit 7,

13       spreadsheet, marked for

14       identification, as of this date.)

15 J I M    D O N O H U E,  called as a

16       witness, having been duly sworn by a

17       Notary Public, was examined and

18       testified as follows:

19 EXAMINATION BY

20 MS. WOO:

21       Q.    Could you please state your name

22 for the record.

23       A.    James Donohue.

24       Q.    My name is Giselle Woo, my law

25 firm represents the Opposer in this action,
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2 McNeil-PPC, Inc.  The applicant is Walgreen

3 Co.

4             Walgreen applied to register the

5 mark WAL-ZYR and McNeil opposed Walgreen's

6 registration based on its rights in the Zrytec

7 mark.

8             You are not a party to this

9 proceeding.  We are today because we believe

10 you may have facts relevant to the underlying

11 proceeding.

12             Are you being represented by

13 counsel today?

14       A.    Yes.

15       Q.    Who is that?

16       A.    Tiffany and John.

17       Q.    What firm are they with?

18       A.    DLA Piper.

19       Q.    Have you ever been deposed before?

20       A.    No.

21       Q.    Just so you understand how today's

22 deposition will work, I will ask questions,

23 you will provide answers and the stenographer

24 will transcribe everything that everyone says.

25 To have a clear record it is important that
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2 there be only one speaker at a time.  From

3 time to time your counsel and/or applicant's

4 counsel may object to some of my questions.

5 Once counsel has stated his or her objection

6 you are still required to answer the question.

7 If you don't understand a question just let me

8 know and I will try to clarify.  When you

9 respond to the questions do not reveal the

10 substance of any conversations you may have

11 had with your attorneys.

12             During the course of the

13 deposition I will you ask to look at certain

14 documents and I will ask you to answer

15 questions about those documents.  At the end

16 of the deposition please hand the exhibits to

17 the stenographer so that he can include them

18 with the original master copy of the

19 transcript.

20             Finally I don't plan to take too

21 much of your time, but if you need to take a

22 break at any time just let me know and we will

23 go off the record.

24             I am going to show you a document

25 that has been marked as Exhibit 1.  Have you
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2 seen this document before?

3             MR. DOUGHERTY:  Do you guys have

4      copies for us?

5       A.    I have not seen this, no.

6       Q.    If you take a moment to review it?

7       A.    Yes.

8       Q.    Do you understand that this is a

9 subpoena seeking testimony and documents from

10 Pfizer Inc.?

11       A.    Yes.

12       Q.    Are you aware that Pfizer produced

13 documents in response to this subpoena?

14       A.    Yes.

15       Q.    Do you understand that you are

16 here pursuant to the subpoena to provide

17 testimony regarding those documents?

18       A.    Yes.

19       Q.    Why were you selected as a witness

20 to testify regarding these documents?

21             MR. DOUGHERTY:  That is a

22      privileged conversation.  You can ask him

23      what he knows about the documents and I

24      suggest you do it in reference to the

25      documents themselves or by way of his

Trade Secret/Commercially Sensitive
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2      background.

3       Q.    We will return to that.

4             Have you received any compensation

5 for appearing here today?

6       A.    No.

7       Q.    Are you employed by any of the

8 parties named in the underlying proceeding?

9       A.    I am employed by Pfizer.

10       Q.    So you are not employed by either

11 Walgreen or McNeil?

12       A.    No.

13       Q.    Do you know if counsel

14 representing you, Ms. Christian or

15 Mr. Dougherty or their firm DLA Piper are

16 counsel to any of the parties in any of the

17 underlying proceedings?

18             MR. DOUGHERTY:  I am not sure how

19      he would know that.

20       A.    I am not sure --

21       Q.    Whether or not your counsel is

22 either counsel to Walgreen or McNeil-PPC?

23             MR. DOUGHERTY:  DLA Piper is not

24      counsel to any party in this action.  We

25      are here pursuant to a Rule 45 subpoena.

Trade Secret/Commercially Sensitive
To Be Filed Under Seal

REDACTED



TSG Reporting - Worldwide      877-702-9580

Page 11

1                   Donohue

2      This witness is here to testify about the

3      topics listed in that subpoena.  So keep

4      it at that.

5       Q.    Have you spoken to any of the

6 parties named in the underlying proceeding or

7 any employees of those parties about the

8 substance of your testimony?

9       A.    No.

10       Q.    Did anyone tell you what to say

11 today?

12       A.    No.

13       Q.    Is there any reason you are not

14 able to testify truthfully and to the best of

15 your ability today?

16       A.    No.

17       Q.    I would like to ask you a few

18 questions about your background.  Are you

19 currently employed?

20       A.    Yes.

21       Q.    Who is your current employer?

22       A.    Pfizer.

23       Q.    What is the business of Pfizer

24 generally?

25       A.    Pharmaceuticals and

Trade Secret/Commercially Sensitive
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2 over-the-counter drugs.

3       Q.    What is your current title at

4 Pfizer?

5       A.    Director on the media team.

6       Q.    What are your responsibilities as

7 director of the media team?

8       A.    So I oversee media planning and

9 buying for direct to consumer advertising, and

10 I oversee several brands.  It involves media

11 planning and buying for all media, TV, print,

12 on-line, banners, display banners, and search.

13 Out of home and placed based media.

14       Q.    What is involved in media

15 planning?

16       A.    Media planning is the strategic

17 architecture of the media plan.  So it

18 basically identifies who we want to advertise

19 to.  How often we want to advertise.  What the

20 seasonality should be for the schedule.  What

21 the communication goals of the media plan

22 should be.  What the performance levels should

23 be.  So that it delivers on the advertising

24 objectives and reflects the marketing

25 operatives.  It is a strategic architecture at

Trade Secret/Commercially Sensitive
To Be Filed Under Seal

REDACTED



TSG Reporting - Worldwide      877-702-9580

Page 13

1                   Donohue

2 the end of the day.

3       Q.    Is your group involved in the

4 expenditures related to that advertising?

5       A.    Yes.

6       Q.    Do you personally make decisions

7 regarding media advertising and expenditures?

8       A.    Yes.

9       Q.    How long have you held this

10 position for Pfizer?

11       A.    March 2007 was when I started.

12       Q.    Did you hold any positions with

13 Pfizer prior to your current position?

14       A.    No.

15       Q.    I am going to show you a document

16 that has been marked as Exhibit 2 as well as a

17 document that has been marked as Exhibit 2-A,

18 which is a larger version of the document that

19 is Exhibit 2.  Please take as much time as you

20 need to look through Exhibit 2 and let me know

21 when you are ready.

22       A.    Okay.

23       Q.    Have you seen the documents now

24 marked as Exhibit 2 before?

25       A.    Yes.

Trade Secret/Commercially Sensitive
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2       Q.    Can you describe the contents of

3 Exhibit 2 generally for the record?

4       A.    For the record I am looking at

5 2-A, and the first page is what looks to be

6 like a media plan for Zyrtec, and it shows the

7 different media plan components scheduled

8 across the year by month.  It shows details as

9 to the levels of advertising and the

10 expenditures.

11       Q.    And the other pages of Exhibit 2?

12       A.    The next page is the detail on the

13 print plan which was listed on the first page,

14 but now fully spells out the print plan.  So

15 it is a print specific flow chart.  Then the

16 next page is the spot TV plan that spells out

17 the details of the spot TV plan that was

18 referenced too on the first page.

19       Q.    From looking at Exhibit 2 and 2-A

20 can you confirm that Exhibit 2-A is a larger

21 version of Exhibit 2?

22       A.    Yes.  So yes, this is a smaller

23 version, or this is a larger version of

24 Exhibit 2.

25       Q.    In what context have you seen

Trade Secret/Commercially Sensitive
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2 Exhibit 2 before?

3       A.    Just as information to lead to

4 today's deposition.

5       Q.    Do you believe you are qualified

6 to explain the terms that appear on Exhibit 2?

7       A.    Yes, I do.

8       Q.    For what reason do you believe

9 that you are qualified to do so?

10       A.    I am -- my expertise is in media

11 planning and buying.  This is a media plan.

12       Q.    Do you believe that you are the

13 best person or one of the best people at

14 Pfizer to testify to the contents of this

15 document?

16             MS. CHRISTIAN:  Objection to the

17      form.

18       A.    Could you be more clear.

19       Q.    Do you believe given your

20 expertise in media planning that you are the

21 best person at Pfizer currently to testify to

22 the content of these documents?

23             MS. CHRISTIAN:  Same objection.

24       A.    I believe as a media professional

25 I can provide understanding of what this media
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2 plan detail is.

3       Q.    Is there anyone else at Pfizer who

4 would have more expertise in regard to these

5 documents?

6       A.    I don't know.

7       Q.    Is there anyone that you can think

8 of?

9             MS. CHRISTIAN:  Asked and

10      answered.

11       A.    I don't know.

12             MR. DOUGHERTY:  Off the record for

13      a second.

14             (Recess taken.)

15       Q.    Can you confirm that Pfizer

16 identified you as a person qualified to

17 explain what these types of documents are?

18       A.    Yes.

19       Q.    Do you know who prepared the

20 documents marked as Exhibit 2?

21       A.    I don't know specifically who

22 prepared these, no.

23       Q.    Do you know who at Pfizer would

24 have printed out these documents and sent them

25 to us in response to the subpoena?

Trade Secret/Commercially Sensitive
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2       A.    No.

3       Q.    Do you know what group at Pfizer

4 would be involved in putting together these

5 documents?

6       A.    Can I clarify something?

7       Q.    Yes.

8       A.    This was probably produced by our

9 agency under the direction of Pfizer.

10       Q.    Which agency is that?

11       A.    Carat, C-A-R-A-T.

12       Q.    What is the relationship between

13 Pfizer and Carat Agency?

14       A.    They are agency of record for

15 media planing and buying.

16       Q.    What does that mean?

17       A.    They handle all of the media

18 planning and buying services for Pfizer

19 brands.

20       Q.    What do they handle for those

21 brands?

22       A.    So they specifically handle --

23 they under the direction of Pfizer develop

24 media plans, they develop and negotiate the

25 actual media buys, and summarize the plans and
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2 the buys for us.

3       Q.    Do you have an understanding of

4 how Carat's computer system works?

5       A.    Which computer system?

6       Q.    I will rephrase.

7             Do you have an understanding about

8 how Carat prepares these documents?

9       A.    Yes.

10       Q.    Let's take a moment to discuss

11 Carat's system for preparing documents like

12 these.  Does Carat generally use a computer

13 system as part of its business?

14       A.    Yes.

15       Q.    And do you believe that computer

16 system to be reliable?

17       A.    Yes.

18       Q.    Is that computer system maintained

19 by someone at Carat or by someone at Pfizer?

20       A.    Not sure exactly.  I am not clear

21 what you mean by computer system and who

22 maintains it.

23       Q.    The computers that Carat uses to

24 create these documents, are those maintained

25 by someone?
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2       A.    I am not sure.

3       Q.    The information that Pfizer gives

4 to Carat to create these documents, how do

5 they produce that information?

6             MS. CHRISTIAN:  Can you read back

7      that question.

8       Q.    How does Pfizer create or how does

9 Pfizer produce the information that they give

10 to Carat to put together these documents?

11             MR. LISS:  Objection on

12      foundation.  The witness has not said

13      that Pfizer gives any data to Carat.  So

14      you are asking him how they do something

15      where maybe they don't even do it.

16       Q.    You mentioned that Carat created

17 these documents at the instruction of Pfizer;

18 is that correct?

19       A.    Yes.

20       Q.    What is involved in Pfizer's

21 instructions to Carat?

22       A.    We give them a briefing on what we

23 need for the media plan, and within that

24 briefing are elements of the marketing

25 objective, the advertising objective.  We
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2 share as much information as we can about the

3 target audience and our business in general.

4 This takes place over a series of meetings

5 usually, so written documents are also

6 sometimes utilized.  We specify spending

7 levels and sometimes share what particular

8 ideas we have or approaches we would like to

9 be considered.

10             MR. LISS:  Can I interrupt again.

11      If you can ask the witness or -- is this

12      what you do today or was this the

13      procedure in 2003?

14             MR. DOUGHERTY:  I think

15      technically your objection is that it is

16      vague as to time, and so there is a lack

17      of foundation.  But out of deference to

18      your opponent --

19             MR. LISS:  That is fine.

20       Q.    The process that you are

21 describing of interaction between Pfizer and

22 Carat, did that occur at the time that this

23 document was created?

24       A.    I am not sure.

25       Q.    Do you know if that is the process
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2 that they engage in now?

3       A.    Yes.

4       Q.    Do you know how long Pfizer has

5 had a relationship with Carat?

6       A.    It is over ten years now.

7       Q.    Do you have any reason to believe

8 that in 2003 or any year since that they would

9 have engaged in a different process?

10       A.    Say that again.

11       Q.    Do you have any reason to believe

12 that the process has changed from what it was

13 in 2003?

14       A.    I am not sure.  I was describing

15 my view of the process, so I am not really

16 sure about that question and answering it with

17 complete certainty.

18       Q.    But Pfizer has been working with

19 Carat for ten years?

20       A.    Yes.

21       Q.    So they were working with Carat in

22 2003?

23       A.    Yes.

24       Q.    In 2003 Carat was preparing

25 documents similar to these for Pfizer?
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2       A.    I believe so.

3       Q.    You mentioned that Pfizer works

4 with Carat to produce documents like this; is

5 that correct?

6       A.    Yes.

7       Q.    Is it the regular practice of

8 Pfizer to work with Carat to produce these

9 media planning documents?

10       A.    Yes.

11       Q.    Does Pfizer regularly rely on the

12 information in these types of documents in

13 conducting its regular business?

14       A.    Yes.

15       Q.    You mentioned in your meetings

16 with Carat that Pfizer shared information with

17 Carat; is that correct?

18       A.    Yes.

19       Q.    What kind of information was that?

20       A.    We share marketing objectives,

21 advertising objectives.  We share the target

22 audience information, we share the brand

23 dynamics, the business dynamics, volume

24 dynamics also, market share.  That type of

25 thing.
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2       Q.    Is that information shared at or

3 around the time of the related media planning

4 expenditures?

5       A.    The information is shared before

6 they prepare the plan and at -- the

7 information is shared before the plan and if

8 there is updates over the course of time, over

9 the course of a year we share that as well.

10       Q.    I want to make sure I understand

11 the information that is in Exhibit 2, so let's

12 start by looking at the first page that is

13 marked P-0001?

14       A.    Yes.

15       Q.    You testified earlier that the

16 first page of this printout which you

17 described as a media plan shows the amount

18 spent for media advertising in the United

19 States, something like that.  How do you know

20 that the figures shown here represent media

21 advertising expenditures?

22       A.    I know by media component, so

23 national TV for instance, the first listing

24 under that is prime time which is a day part

25 within television.  On the far right there is
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2 a column called cost/net, and that cost

3 details by day part what the expenditure is.

4       Q.    Do you see at the top of P-0001

5 where the title of the document is cut off?

6       A.    Yes.

7       Q.    Given your experience with similar

8 documents and your review of the content in

9 P-0001 do you have an idea of what the cut off

10 words are?

11       A.    The cut off words; well I could

12 see what is partially covered is the year, and

13 what it looks like would be the word media,

14 but only D-I-A is showing.  That is all I

15 could ascertain right now.

16       Q.    If you look at the bottom

17 right-hand corner of P-0001 do you see a date?

18       A.    Yes.

19       Q.    Does that give you an idea of what

20 year this information would be for?

21       A.    Yes.

22       Q.    What year is that?

23       A.    Well the date is January 6, 2004.

24 And I am sorry, the rest of your question was?

25       Q.    So if this document was prepared
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2 in January of 2004 for what year would this

3 information be?

4       A.    I am not sure, it could be either

5 for the year prior, 2003, or it could be for

6 2004.

7       Q.    As far as you know does P-0001

8 represent all of the media advertising

9 expenditures for Zyrtec in the United States

10 for this year?

11             MR. LISS:  For what year?

12       A.    As far as I know does this

13 represent -- I am rephrasing the question so I

14 understand.  As far as I know is this the

15 amount of media -- what they spent in media

16 for Zyrtec?

17       Q.    For the year shown?

18       A.    All I can say is this a media plan

19 that shows spending for the media displayed

20 here over the course of this -- over the

21 course of the year.

22       Q.    Can you tell if this is actual

23 spending or planned spending?

24       A.    No, I cannot.

25       Q.    Do you see the top row of P-0001?
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2       A.    Yes.

3       Q.    Do you see three letter

4 abbreviations with numbers underneath?

5       A.    Is that the second row really,

6 copy split?

7       Q.    No, the very top row?

8       A.    I am sorry.

9       Q.    That has three letter

10 abbreviations with numbers underneath?

11       A.    Yes.

12       Q.    What do these numbers and

13 abbreviations represent?

14       A.    So the month and the numbers

15 represent the week beginning Monday.

16       Q.    So the information on P-0001

17 begins with the week starting on December 30

18 and ends with the week starting on December

19 22; is that correct?

20       A.    The week ending December 22, yes.

21       Q.    The second column from the right

22 says GRPs, do you see that?

23       A.    Yes.

24       Q.    What does that term mean?

25       A.    Gross rating points.
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2       Q.    And what does that term represent?

3       A.    It is a measure of advertising

4 weights, and a GRP is the accumulation of

5 rating points that media programs and

6 properties achieve against an audience,

7 Nielson ratings for instance, Nielson ratings

8 are an example for TV.  So in prime time if

9 you have two spots in prime time, they each

10 give you a 5 rating, then your GRPs in prime

11 time are 10.  It is an accumulation of

12 ratings.  Does that make sense?

13       Q.    I think so.  How is the GRP

14 number, the number shown in that column

15 calculated?

16       A.    It calculates all of the numbers

17 per week where there is activity.  So there is

18 weekly GRPs displayed, and I am going to use

19 prime time as an example, 60.

20       Q.    That is the row that says prime-60

21 S?

22       A.    Exactly.  And for that row the

23 activity begins the week of March 10 because

24 it is shaded pink which signifies that there

25 was activity that week.

Trade Secret/Commercially Sensitive
To Be Filed Under Seal

REDACTED



TSG Reporting - Worldwide      877-702-9580

Page 28

1                   Donohue

2       Q.    Okay.

3       A.    And within -- there is -- sorry,

4 within a three week flight of activity that is

5 shaded pink, and there is a number in the

6 middle of that box, that is the GRP amount for

7 each of those three weeks.

8       Q.    Okay.

9       A.    So then for each of these flights

10 you have the GRPs for each of the weeks

11 throughout the advertised periods, and then

12 those total weekly GRPs are tabulated and

13 accumulated in the second to last column

14 called GRPs.

15       Q.    You mentioned that the pink

16 shading represented activity?

17       A.    Any shaded block, box represents

18 activity.

19       Q.    What do you mean by activity?

20       A.    So it is a week where we are --

21 where advertising is planned and bought as

22 opposed to no activity.

23       Q.    What do the other colors of

24 shading on this page represent?

25       A.    I am not sure, they could be for
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2 different timeframes.  The advertising period

3 row at the top says launch for the period of

4 February 10 through March 3, and then the week

5 of March 16 through the week of May 17 it says

6 switch.  Then after that period there is

7 sustained for four weeks in May and June.  And

8 there is a period in August through September

9 as well.  So the terminology for the periods

10 could denote any number of things.

11       Q.    But so it is your understanding

12 that the blue shading may correspond with the

13 launch period?

14       A.    Correct.

15       Q.    Is that correct?

16       A.    Yes.

17       Q.    And the white shaded areas would

18 correspond with the sustained?

19       A.    Correct.

20       Q.    What would a launch period

21 represent?

22       A.    It could be a launch of a new

23 campaign, a new piece of copy from the same

24 campaign, but a new piece of copy.  Product

25 launch.  That is what comes to mind.
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2       Q.    What would a switch period

3 represent?

4       A.    That I am not sure.

5       Q.    What do you think a sustained

6 period might represent?

7       A.    That typically means that it is a

8 lower priority period, but still is being

9 supported at sustaining levels to stay on air.

10       Q.    Do you mean sustaining the

11 advertising for the product?

12       A.    Correct.

13       Q.    The period on the right is

14 described as fall allergy season.  What is

15 that representing for you?

16       A.    A period, an important period to

17 support.  That is when presumably high

18 prescription writing occurs.

19       Q.    Do you see the column all the way

20 on the right that starts with cost M space

21 net?

22       A.    Yes.

23       Q.    What does that term mean?

24       A.    Cost rounded in thousands, the M

25 is thousands.  And net as opposed to gross
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2 cost.

3       Q.    So what do the numbers in that

4 column represent?

5       A.    That represents the total by media

6 plan line item.  So the first day part is

7 prime-60s, that means the $11,520,000 was

8 spent in prime time 60s.

9       Q.    Do you see the row that starts

10 with copy split?

11       A.    Yes.

12       Q.    What does that mean?

13       A.    It means the allocation behind

14 different copy lengths or different units of

15 copy, for instance 60 versus 30s.

16       Q.    The allocation of what exactly?

17       A.    So it is the allocation of

18 activity.  So there is 60s and 30s displayed

19 here, so it is going to show you X percent 60s

20 versus X percent versus 30s.

21       Q.    When you say 60s and 30s what do

22 you mean?

23       A.    That means the unit length of the

24 TV spot.  30 seconds and 60 seconds.

25       Q.    Do you see the four entries in
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2 that row?

3       A.    I see that there is entries, but

4 it is hard to determine what the actual

5 numbers are.

6       Q.    Can you read the entry underneath

7 sustained?

8       A.    Actually I can, a hundred percent

9 30s.

10       Q.    So what would that mean?

11       A.    During the sustaining weeks that

12 are covered here all units are 30s.

13       Q.    So all of the commercials are 30

14 second units during those weeks?

15       A.    Yes.

16       Q.    Do you see in the fourth row of

17 the chart the words national television?

18       A.    Yes.

19       Q.    What does that term represent?

20       A.    Television that is planned and

21 bought on a national U.S. basis.

22       Q.    Below the words national

23 television the left-hand column lists various

24 terms and numbers in each row starting with

25 prime-60 S.  Do you see that?
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2       A.    Yes.

3       Q.    Can you read through the entries

4 in the first column below the words national

5 television and explain what each one means?

6       A.    Sure.  So the prime time, the

7 prime time day part.  And 60s equals 60 second

8 units.  The next entry is prime time 60 second

9 units is CBS premium in parenthesis.  The next

10 item is prime 30 second units.

11       Q.    What constitutes prime time?

12       A.    The evening -- nighttime hours,

13 viewing hours of 8 p.m. to 11 p.m.

14       Q.    Yes.

15       A.    Daytime network, that is viewing

16 between 10 a.m. and 4 p.m. on network, on the

17 major networks, ABC, CBS, NBC as 60 second

18 units.

19       Q.    The one below is?

20       A.    30 second units.

21       Q.    Yes.

22       A.    The next row, E morn, means early

23 morning news, 60 second units.  Then early

24 morning news, 30 second units.  The next row

25 is cable late night 60s.
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2       Q.    What does cable late night

3 represent?

4       A.    So cable are cable networks from

5 A&E through USA, there are several dozens of

6 cable networks.  And late night is the day

7 part, and that is 11 p.m. through the

8 overnight.

9       Q.    Okay.  Then cable prime?

10       A.    Again cable networks, and prime

11 time is the 8 to 11 p.m. time slot.  And 60

12 second units and 30 second units on the next

13 line.

14       Q.    Day SYND?

15       A.    Day syndications 60s.  So

16 syndication means programs that have a

17 different distribution.  It is like Oprah, it

18 has agreements with local TV stations across

19 the country.  So in New York it might be WABC,

20 and Chicago it might be local a NBC affiliate.

21 The amalgam of that network of where it all

22 runs, it is called syndication.

23       Q.    So prime SYND is syndicated

24 networks in prime time?

25       A.    Yes.

Trade Secret/Commercially Sensitive
To Be Filed Under Seal

REDACTED



TSG Reporting - Worldwide      877-702-9580

Page 35

1                   Donohue

2       Q.    Then below that it says network

3 news?

4       A.    Yes.  That is the network evening

5 news on the major networks, ABC, CBS, NBC in

6 the evening.

7       Q.    Cable news?

8       A.    Cable news are the cable news

9 networks, CNN, MSNBC, Fox News, so on.

10       Q.    The last two the first is

11 Up-Nightline PGP Corp., what is that?

12       A.    Okay, so Nightline is the news

13 program that airs at 11:30 to 12 on ABC

14 network, and up I believe is referring to up

15 front inventory.  And PGP Corp. means PGP is

16 the pharmaceutical group within Pfizer,

17 corporate buy.  So it is an up front

18 pharmaceutical group corporate inventory.  So

19 it is basically their share of that inventory

20 on Nightline.

21       Q.    What does you up front mean?

22       A.    Up front is one of the

23 marketplaces where TV is sold.  And the up

24 front marketplace is the period where from

25 fourth quarter through third quarter for the
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2 next upcoming TV season long-term commitments

3 are negotiated with the networks, and you

4 basically commit a portion of your TV plan

5 that is spent for that four quarter period.

6       Q.    And what does PGP stand for?

7       A.    It is an old term, so I am going

8 to -- it precedes me, but pharmaceutical group

9 I believe.  That is what I believe it to be.

10       Q.    About a third of the way up P-0001

11 is the term integration in the left-hand

12 column, do you see that?

13       A.    Yes.

14       Q.    What does that term mean?

15       A.    That has to do with the physical

16 integration of the TV ad into the program, and

17 it is a separate charge because it is a

18 operational charge, technical charge.  It

19 doesn't have anything to do -- it doesn't have

20 anything to do with the actual ratings of the

21 show, it is not the value of the -- it doesn't

22 have anything to do with the value of the show

23 as a media property, it is just an operational

24 cost and that is why it is separated.

25       Q.    What do you mean by integration
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2 into the program?

3       A.    Physical placement of the

4 commercial into the TV program.

5       Q.    Yes.

6       A.    So the networks charge for the

7 network person to actually integrate the

8 commercial into the TV show.

9       Q.    The row below says DRTV, do you

10 see that?

11       A.    Yes.

12       Q.    What does that represent?

13       A.    DRTV stands for direct response

14 television.

15       Q.    What does direct response mean?

16       A.    So this is a type of TV buying

17 that is a different approach, it is a call to

18 action type of buying approach so that the

19 message that is laden with call to action

20 triggers, call 1-800, go to this web-site,

21 usually includes an offer to get people to

22 respond, it is action oriented.  And the buy

23 is different, the inventory that you buy tends

24 to be on cable and maybe syndication, and some

25 lower rated day parts in network.  It is
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2 purchased on a cost per lead basis versus a

3 cost per rating point.

4       Q.    Would the direct response offers

5 also include in store offers?

6       A.    It could include any type of

7 offer.

8       Q.    Two rows below that the left-hand

9 column says average four week reach/FREQ/GRPs,

10 do you see that?

11       A.    Yes.

12       Q.    What does that mean?

13       A.    So this is a measure of the

14 scheduled performance in terms of audience

15 delivery, and average four week is the basic

16 unit, window of time that you are looking at

17 in terms of measuring performance.  And reach

18 means in that average four week period what is

19 the percent reach of my target audience from

20 this schedule.  And frequency represents how

21 on average -- how many times on average they

22 have seen the spot.  And the GRPs are the

23 gross rating points for the schedule in that

24 four week period.

25       Q.    So would this performance be
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2 measured before or after this advertising

3 occurs?

4       A.    Both.  You estimate the

5 performance to develop the plan, and you show

6 it after the buy has been completed.  It is

7 something we always have on our flow charts.

8       Q.    Can you tell if this is estimated

9 performance or after the buys have been

10 completed?

11       A.    No, I cannot.

12       Q.    Below that the left-hand column

13 says spot TV (16 markets, 50 GRPs/week).

14       A.    Yes.

15       Q.    What does the term spot TV

16 represent?

17       A.    That is local TV buying, and so in

18 16 markets they bought activity, they bought

19 50 gross rated points per week during the

20 shaded flights that they have here in pink.

21       Q.    What does the term market

22 represent?

23       A.    So the U.S. is divided into 210

24 individual television markets, and so that has

25 to do with this -- with the signal strength of
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2 the TV marketplace and what it encompasses,

3 New York, Chicago, Boston, Philadelphia, that

4 sort of thing.  210 television markets in

5 total for the U.S.

6       Q.    Underneath spot TV it says

7 national print (25 titles, 87 insertions)?

8       A.    Yes.

9       Q.    What does the term titles

10 represent there?

11       A.    Publications, magazines,

12 newspapers.

13       Q.    Would that include only magazines

14 and newspapers or other types of publications?

15       A.    I am not sure what you mean by

16 other types --

17       Q.    Are there any other types of

18 publications that could be included there?

19       A.    I don't believe so.

20       Q.    And what does the term insertions

21 mean?

22       A.    That means placement of an ad in a

23 particular issue of the magazine.

24       Q.    So it is your understanding that

25 P-0001 represents the advertising, media
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2 advertising for Zyrtec in the year represented

3 here?

4       A.    I am sorry, could you restate

5 that?

6       Q.    So it is your understanding that

7 P-0001 represents Zyrtec media spending in the

8 year that begins with December 30 and ends

9 with December 22; is that correct?

10             MR. LISS:  Objection to the

11      question.  Mischaracterizes the

12      testimony.

13       Q.    Is it your understanding that

14 P-0001 represents Zyrtec media spending for a

15 period of one year?

16       A.    P-0001 represents a media plan for

17 this given year.

18       Q.    For which product?

19       A.    Zyrtec.

20       Q.    Let's move on to the second page

21 of Exhibit 2, marked P-0002.

22       A.    Yes.

23       Q.    You testified earlier that the

24 second page of this printout which you

25 described I think as a print plan shows the
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2 amount spent for print advertising in the

3 United States; is that correct?

4       A.    Yes.

5       Q.    How do you know that this chart

6 represents that?

7       A.    It details for Zyrtec the magazine

8 and newspaper titles, and it shows

9 expenditures for each publication under the

10 column called cost net.  It ranges from

11 January through December.

12       Q.    January through December of what

13 year?

14       A.    Actually it says December 1, '03

15 at the top.  I am not completely certain what

16 the actual year is actually.  The amounts are

17 described for each title.

18       Q.    So do you think that the data on

19 P-0002 represents the data for 2003?

20       A.    I believe so because it says

21 December 1, '03 at the top.

22       Q.    As far as you know does P-0002

23 represent all print advertising for Zyrtec in

24 2003?

25       A.    I am not sure.
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2       Q.    Do you see at the top of P-0002

3 where the title of the document is cut off?

4       A.    Yes.

5       Q.    Given your experience with similar

6 documents and review of the contents of P-0002

7 do you have an idea of what the missing terms

8 would be?

9       A.    Well so part of the Zyrtec is cut

10 off.

11       Q.    Yes.

12       A.    And it looks like the signifier

13 for the rounding of the dollars for the total

14 spend comes next, partial M, and then another

15 M which signifies millions, but not the

16 amount.  And the dollars are net.  Beyond that

17 it just says something I can't make out, and

18 then option.

19       Q.    Then below that?

20       A.    With reminder ads.  Then 12/1/03.

21       Q.    This document has a number of

22 terms that are identical to those in the page

23 that we just reviewed marked as P-0001?

24       A.    Yes.

25       Q.    Can you look at the two documents
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2 and identify if the terms are the same?

3       A.    I am sorry, what other two

4 documents --

5       Q.    P-0001 and P-0002?

6       A.    And identify what?

7       Q.    Let me ask you about specific

8 terms that I think are the same on the two and

9 you can tell me know if I am correct?

10       A.    Okay.

11       Q.    P-0002 has a top row with

12 abbreviations and numbers that looks like the

13 same top row for P-0001, do those mean the

14 same thing?

15       A.    Yes.

16       Q.    P-0002 uses the word insertions in

17 a number of places.  Does that mean the same

18 thing as it did on P-0001?

19       A.    Yes.

20       Q.    Is that the same for the term GRP?

21       A.    Not clear what you mean, is that

22 the same --

23       Q.    Does the term GRP on P-0002 mean

24 the same thing as the term GRP on P-0001?

25       A.    Yes.
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2       Q.    Do you see the term cost net in

3 the second to right-hand column on P-0002?

4       A.    Yes.

5       Q.    What does that term represent?

6       A.    The cost of the print schedule

7 displayed by title.

8       Q.    So the numbers in the cost net

9 column represent the amount of money in

10 millions spent on advertising in that print

11 publication?

12       A.    Not quite.  It is not rounded to

13 millions.  It says cost net.  It is the net

14 cost, but doesn't reflect a rounding.

15       Q.    So for instance looking at P-0002

16 can you determine how much was spent on

17 advertising in the Spiritual Herald

18 publication?

19       A.    Yes, $11,407.

20       Q.    Do you see the top two rows in the

21 top left-hand column starting with the word

22 orange?

23       A.    Yes.

24       Q.    What does orange colon P4CB plus

25 one half PBW represent?
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2       A.    That is one of the print units on

3 this plan.  P4CB equates to page four color

4 bleed, plus a half page black and white.

5       Q.    The row below that that starts

6 with the word green?

7       A.    One third page four color bleed

8 remainder ads.

9       Q.    What does the term reminder ads

10 represent?

11       A.    It could mean many things, I am

12 not exactly sure.

13       Q.    What is a remainder ad?

14       A.    It could be just simply a simple

15 communication of the brand name.

16       Q.    Sent directly to a customer?

17       A.    In an advertisement.

18       Q.    So this would be a print ad?

19       A.    Yes.

20       Q.    That would be reminding them of

21 something that happened in the past?

22       A.    Yes.

23       Q.    Yes.

24       A.    Or just a simple reminder of what

25 the brand stands for.  A simple message.
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2       Q.    Is it your understanding from

3 looking at P-0002 that the colors orange and

4 green correspond to the shading on this page?

5       A.    That is what it should be, but the

6 actual shade looks blue.

7       Q.    We may have gotten the colors

8 slightly off.

9       A.    Okay.

10       Q.    So the orange and green/blue

11 shading on P-0002 corresponds to the

12 description that you just gave?

13       A.    Yes.  Tells you what ad unit ran.

14       Q.    Below those rows the left-hand

15 column list a number of terms starting with

16 the word ethnic?

17       A.    Yes.

18       Q.    Can you read through the words in

19 that column and generally explain what each

20 one means?

21       A.    Ethnic refers to a magazine genre

22 dealing with ethnic editorial topics.

23 Underneath that is a publication Spiritual

24 Herald.  Fashion/beauty refers to that

25 magazine genre, and Glamour and Marie Claire
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2 are two titles listed.  General edit, New York

3 Times Sunday Magazine.  Below that is People.

4 Below that is Reader's Digest Family, which is

5 a Reader's Digest Family edition, a sub set of

6 the total Reader's Digest circulation.

7       Q.    What does the term general edit

8 mean?

9       A.    General topics.

10       Q.    Yes.

11       A.    TV Guide.  You want me to

12 continue?

13       Q.    Yes.

14       A.    So health category, Allergies and

15 Asthma is one title.  Cooking Light.  Then

16 Medizene.  Below is that Prevention Families

17 (40 Plus).

18       Q.    So the non-bolded words in that

19 column are the names of magazines or

20 publications?

21       A.    I couldn't tell by the bolding.

22       Q.    Okay.

23       A.    Continue?

24       Q.    So going down it would be the

25 parenting category of titles and the four rows
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2 below that would be names of parenting

3 publications?

4       A.    Yes.  The shelter category which

5 includes the two shelter titles.  Women's

6 health and fitness is the next genre with

7 three titles.  Women's life-style, two titles.

8 Women's service, four titles.

9       Q.    Then at the bottom of that column

10 about three rows up it says monthly R/F/GRPs,

11 do you see that?

12       A.    Yes.

13       Q.    What does that term mean?

14       A.    This is the performance of the

15 print plan on a monthly basis in terms of

16 reach, frequency and GRPs.

17       Q.    So this means the same as the

18 reach, frequency and GRPs --

19       A.    Well for print it is monthly as

20 opposed to the TV plan which is average four

21 week, which could be any average four week

22 period.

23       Q.    Let's move on to the third page of

24 Exhibit 2, P-0003.  You testified earlier that

25 the third page of this printout which you
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2 described as a TV plan which shows amounts

3 spent for television advertising and the

4 periods when those ads are run; is that

5 correct?

6       A.    Yes.

7       Q.    How do you know that this chart

8 represents that?

9       A.    So this is the local spot TV plan

10 that shows the TV schedule for each of the

11 markets listed, and it shows the period, the

12 advertising period that is being supported.

13 It shows the GRP levels, and the cost for each

14 market.

15       Q.    Do you have a sense if this is

16 planned expenditures or actual expenditures?

17       A.    No, I don't.

18       Q.    Do you have a sense from looking

19 at P-0003 of what the time period of this

20 document is?

21       A.    There is a date at the bottom

22 right corner, January 8, '04.  So that could

23 mean that it is the '04 plan or the '03 plan.

24       Q.    This document also has a number of

25 terms that are identical to those on the
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2 documents that we reviewed earlier marked as

3 P-0001 and P-0002.  Can you let me know if the

4 abbreviations in row 1 mean the same as they

5 did in the other two documents we reviewed?

6       A.    Yes.

7       Q.    Can you tell me if the terms in

8 the second and third rows beginning with

9 periods and copy split mean the same?

10       A.    Mean the same, yes.

11       Q.    Does the shading on P-0003 mean

12 the same as the shading on P-0001?

13       A.    Yes.

14       Q.    Do you see in the left-hand column

15 in the fifth row down where it says spot TV

16 (18.4 percent U.S.)?

17       A.    Yes.

18       Q.    What does the 18.4 percent

19 represent?

20       A.    It represents the amount of the

21 U.S. population that is being covered by the

22 spot TV plan.

23       Q.    What do you mean by covered?

24       A.    That is included in the -- that is

25 receiving this local TV support, this local TV
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2 activity.

3       Q.    So below the words spot TV there

4 are what appear to be a number of city names,

5 what would those represent?

6       A.    These are TV markets like I was

7 describing before, of the 210 you have 16

8 markets here that are receiving local support.

9 And the 18.4 percent U.S. typically means that

10 this grouping of 16 markets adds up to 18.4

11 percent of the U.S.

12       Q.    In the row entitled Miami do you

13 see the shaded area overlapping the July and

14 September columns?

15       A.    Yes.

16       Q.    What do those words represent?

17       A.    So it says in the box Miami PSAs,

18 which means public service announcements, and

19 in parenthesis one station dash no costs, end

20 parenthesis.

21       Q.    What does that mean?

22       A.    So public service announcements

23 are not commercial announcements, they are

24 communications to the public of educational

25 nature or for some useful purpose that will
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2 benefit viewers, and each station will -- has

3 certain goals to run so many public service

4 announcements.

5       Q.    And the one station no cost?

6       A.    That looks to mean that one

7 station ran the PSA at no cost.

8       Q.    At no cost to Pfizer?

9       A.    Correct.

10       Q.    Do you see at the bottom of the

11 left-hand column where it says total in market

12 TV GRPs (when on)?

13       A.    Yes.

14       Q.    What does that mean?

15       A.    It cumes, sums the local TV GRPs

16 plus the national TV GRPs that are also

17 impacting in the market.  So it is the sum

18 total of the local and the national that is

19 occurring in the market.

20       Q.    So is it your understanding that

21 P-0003 represents the local and national

22 advertising in television for Zyrtec?

23       A.    During this timeframe.

24       Q.    During this timeframe?

25       A.    Yes.
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2             MR. DOUGHERTY:  Quick break.

3             MS. WOO:  Yes.  Off the record.

4             (Recess taken.)

5       Q.    Now that we have gone through

6 pages 1 through 3 of Exhibit 2 and discussed

7 the terms, I would like to go back to each

8 page and discuss the general take away.  If

9 you look on page P-0001 on the bottom right,

10 the very bottom row represents the amount

11 spent on -- the total amount spent on Zyrtec

12 advertising for this time period; is that

13 correct?

14             MR. LISS:  Objection.  Asked and

15      answered.  Again mischaracterizes the

16      witness' testimony.

17       Q.    What does the bottom row of this

18 represent?

19       A.    The total spend of the media plan.

20       Q.    For the Zyrtec product?

21       A.    For Zyrtec for this period.

22       Q.    So what amount based on this page

23 was spent on Zyrtec in this period?

24       A.    57,826,700.

25       Q.    So a few rows above that where it
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2 says cost M net underneath total national TV,

3 what does that row represent?

4       A.    The total spend in national TV for

5 the plan.

6       Q.    So for the Zyrtec product?

7       A.    Yes.

8       Q.    So what amount is that?

9       A.    50,577,700.

10       Q.    So the row below that says spot

11 TV, what does that amount represent?

12       A.    1,563,500.

13       Q.    Actually I think that might say

14 83?

15       A.    It could be.

16       Q.    So that amount represents what?

17       A.    The spot TV spend for this period

18 for Zyrtec.

19       Q.    And the amount below that?

20       A.    The national print spend for this

21 period for Zyrtec and it is 4,612,100.

22       Q.    And the amount below that?

23       A.    The spend on the Internet for the

24 period for Zyrtec and the amount is 1,900,500.

25       Q.    If we go to P-0002, what does the
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2 bottom row represent?

3       A.    The bottom row cost net represents

4 the total cost and total insertions of the

5 print plan for Zyrtec during this period.

6       Q.    So according to this page what is

7 the amount spent on print ads for Zyrtec in

8 this period?

9       A.    $4,557,496.

10       Q.    Looking at P-0003, what does the

11 bottom row there represent?

12       A.    So cost rounded to thousands net

13 for the spot TV plan during this period for

14 Zyrtec.

15       Q.    What is that amount?

16       A.    1,583,500.

17       Q.    Do the totals we looked at on

18 P-0001 correlate to the totals presented on

19 P-0002 and P-0003?

20       A.    On P-0001 the print spend is

21 4,612,100.  On P-0002 the print spend is

22 4,557,496.

23       Q.    Why might those two amounts be

24 different?

25       A.    I am not sure.
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2       Q.    Can you think of any reason why

3 they might be different?

4             MR. LISS:  Objection.  Calls for

5      speculation.

6       A.    I am not sure.

7       Q.    Does the total TV spend correlate

8 to what is shown on P-0003?

9       A.    Spot TV on P-0001 is 1,583,500,

10 and it does correlate to P-0003, 1,583,500.

11       Q.    I am now going to show you

12 documents that have been marked as Exhibit 3

13 and Exhibit 3-A.

14       A.    Okay.

15       Q.    Please review these and let me

16 know if Exhibit 3-A is a larger version of

17 Exhibit 3.

18       A.    Yes.  It appears 3-A is a larger

19 version of Exhibit 3.

20       Q.    Have you seen the document marked

21 as Exhibit 3 before?

22       A.    Yes.

23       Q.    In what context?

24       A.    Information sharing for today's

25 meeting.
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2       Q.    Can you describe the contents of

3 Exhibit 3 generally for the record?

4       A.    It is a media plan for Zyrtec for

5 2004, and it includes television, magazines,

6 Internet, Accent Health, it is a full year

7 plan.

8       Q.    And the other pages of this

9 exhibit?

10       A.    The next page is a print plan

11 detail on P-0006 it is the spot TV plan

12 detail.  On P-0007 it is the DRTV plan detail.

13 P-0008 is the on-line detail.  P-0009 is the

14 search detail.

15       Q.    Are P-0008 and P-0009 part of the

16 same document or are they separate documents?

17       A.    P-0008 are display banners and

18 P-0009 is a pay search detail.

19       Q.    Do you know if these documents

20 were prepared in the same way as those marked

21 as Exhibit 2?

22       A.    Were they prepared the same way --

23 I am not exactly sure what -- could you

24 rephrase your question.

25       Q.    Are the documents marked as

Trade Secret/Commercially Sensitive
To Be Filed Under Seal

REDACTED



TSG Reporting - Worldwide      877-702-9580

Page 59

1                   Donohue

2 Exhibit 3 or were the documents marked as

3 Exhibit 3 produced in the same way as the

4 documents produced in Exhibit 2?

5             MR. LISS:  Objection.  Vague.

6       Q.    Or were they created in the same

7 way?

8       A.    I mean they show the same level of

9 detail, same sort of format as the prior

10 exhibit.

11       Q.    Were they created through the same

12 process whereby the media group would provide

13 information?

14             MR. LISS:  Objection.  Lack of

15      foundation.  The witness testified that

16      he didn't know how the documents were

17      created.  He said he knew how they were

18      created today.

19       Q.    Is it your understanding that the

20 documents marked as Exhibit 3 were likely

21 created in the same way as the documents

22 marked in Exhibit 2?

23       A.    Yes.

24       Q.    Is it your understanding that the

25 information in this document would have been
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2 inputted at or around the time of the involved

3 expenditures?

4       A.    It could have been prior to the

5 year or at some point during the year or after

6 the year.  Actually there is a date at the

7 bottom on P-0004 that says 24th of November of

8 2004.

9       Q.    And the information shown on

10 P-0004 is for what time period?

11       A.    January through December 2004.

12       Q.    Is it the regular practice of --

13 would it have been the regular practice to run

14 these types of reports?

15       A.    Yes.

16       Q.    And once the data was inputted

17 would these computerized records have been

18 kept in the course of regularly conducted

19 business at Pfizer?

20       A.    Yes.

21       Q.    And does Pfizer regularly rely on

22 these types of reports in conducting its

23 regular business?

24       A.    Yes.

25       Q.    I want to make sure I understand
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2 the information in Exhibit 3, so start with

3 the first page, P-0004.  You testified earlier

4 that the first page of this printout which you

5 described as a media plan is the same type of

6 document as the media plan you saw earlier.

7 If you can take a moment to review P-0004 and

8 let me know whether if I asked the same

9 questions about the terms on this document as

10 I did about P-0001 you would have the same

11 answer?

12       A.    Yes.  There is a few new terms.

13       Q.    But other than those new terms,

14 the meanings of the terms that are in both

15 documents would be the same?

16       A.    Yes.

17       Q.    So let's now go through the terms

18 that are different from P-0001.  Do you see in

19 the top right where it says overall budget?

20       A.    Yes.

21       Q.    What does that term and number

22 represent?

23       A.    That means the total plan budget,

24 and it equates to 46,400,000.

25       Q.    What does the total plan budget
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2 represent?

3       A.    The spend for all of the media day

4 parts and channels displayed on this flow

5 chart.

6       Q.    So it is your understanding that

7 the amounts spent for all of the media shown

8 on this flow chart was $46.4 million?

9       A.    Right.  It would total $46.4

10 million.

11       Q.    Do you see the column directly to

12 the left of the January column?

13       A.    Yes.

14       Q.    What do the GRPs and cost M net

15 rows represent?

16       A.    The columns, the far right or --

17       Q.    In the column directly to the left

18 of the January column it has the words GRPs

19 and cost M net?

20       A.    Yes.

21       Q.    What do those rows represent?

22       A.    GRPs represents the quarterly GRPs

23 for the advertising schedule during that

24 quarter.  And the cost M net is the cost, the

25 quarterly costs of the schedule for that
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2 quarter rounded to thousands.

3       Q.    So then if we could just look at

4 the bottom row of this page that says total

5 media spending, is the value in the second to

6 right column the total amount spent on media

7 advertising for the Zyrtec product?

8       A.    Yes.

9       Q.    And that is the total amount spent

10 in 2004?

11       A.    That is what this says, yes.

12       Q.    And is it your understanding from

13 looking at this document that this is the

14 amount planned to be spent or the actual

15 amount spent?

16       A.    I am not sure.

17       Q.    In the November and December

18 columns towards the bottom it says SEO only,

19 do you see that?

20       A.    Where does --

21       Q.    At the bottom of the November and

22 December columns?

23       A.    Yes.

24       Q.    What does that mean?

25       A.    SEO stands for search engine
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2 optimization.  It refers to organic search

3 results.

4       Q.    What do you mean by search engine

5 optimization?

6       A.    So it has to do with optimizing

7 your organic search results.  Google as a

8 search engine for example, this is the

9 non-paid portion of the Google results page,

10 or termed organic search, and search engine

11 optimization is the process that involves many

12 factors to make sure you have a high ranking

13 on the organic search area of the search

14 engine.

15       Q.    What would one do to ensure that?

16       A.    Make sure that the web-site

17 terminology matches what is relevant to

18 searchers.  Basically that is it in a

19 nutshell.

20       Q.    Do you see three rows up in the

21 left-hand column the term Accent Health?

22       A.    Yes.

23       Q.    What does that mean?

24       A.    Accent Health is an advertising

25 vendor that has TV monitors in doctor office
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2 waiting rooms, and we are able to place

3 advertising in that network of offices, and it

4 runs health related programming, and ads are

5 integrated into that program.

6       Q.    Let's move on to the second page,

7 P-0005, you testified earlier that the second

8 page of the printout was a print plan?

9       A.    Yes.

10       Q.    Is this the same type of document

11 that you saw in Exhibit 1?

12       A.    Yes.

13       Q.    Can you please take a moment to

14 review P-0005 and let me know whether if I

15 asked the same questions about the identical

16 terms on this document as I did about P-0002

17 that you would have the same answers?

18       A.    Yes.  There is some new detail

19 here, but it would mostly be the same.

20       Q.    Let's go through some of the terms

21 that are different from P-0002.  Do you see in

22 the left-hand column about six rows up, text

23 from the bottom, the term W 25-54 deliveries?

24       A.    Yes.

25       Q.    What does that represent?
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2       A.    Women 25 to 54, women aged 25 to

3 54.  Deliveries, that is -- deliveries means

4 the monthly reach frequency and GRPs that are

5 displayed on the next row.  So the row in

6 question is women 25 to 54 for deliveries, and

7 below that shows the monthly reach frequency

8 and GRPs or delivery.

9       Q.    So deliveries is just another word

10 for reach frequency and GRPs?

11       A.    Yes.

12       Q.    Yes.

13       A.    And it would be the deliveries

14 against that demographic group, women aged 25

15 to 54.

16       Q.    Okay.  So looking at P-0005, can

17 you determine the total amount spent on print

18 advertising for Zyrtec in 2004?

19       A.    Yes.

20       Q.    What is that amount?

21       A.    It looks like 6,158,834.

22       Q.    That is the amount listed in the

23 cost net column of the cost M net row; is that

24 correct?

25       A.    It is cost net.  It is not
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2 rounded.

3       Q.    So where --

4       A.    That is the bottom -- it is the

5 cost net column.

6       Q.    Cost net column, and which row are

7 you looking in?

8       A.    It actually -- this is at the end

9 of the monthly R/F/GRPs row.

10       Q.    But it is your understanding that

11 that is a total of all of the --

12       A.    Yes.

13       Q.    -- amounts spent each month?

14       A.    Yes.

15       Q.    Let's move on to the fourth page

16 marked P-0006.  You testified earlier that the

17 third page of this printout which you

18 described as a spot TV plan is the same type

19 of document that you saw to earlier.  Can you

20 take a moment to look at the document and let

21 me know if whether I asked the same questions

22 about the terms of this document as I did

23 about P-0003 you would have the same answer?

24       A.    Yes.

25       Q.    So from looking at P-0006 can you
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2 identify the total amount spent on spot TV

3 advertising for Zyrtec in 2004?

4       A.    Yes.

5       Q.    What amount is that?

6       A.    2,193,700.

7       Q.    Move on to the fourth page of

8 Exhibit 3 marked P-0007.

9       A.    Yes.

10       Q.    Can you describe the contents of

11 P-0007 generally for the record?

12       A.    It is a plan summary of the DRTV

13 component of the overall media plan.  It shows

14 the target audience, the flight, the unit, the

15 spend, the GRPs, the networks, and the day

16 parts.

17       Q.    Yes.

18       A.    And the number of spots.

19       Q.    So in the left-hand column where

20 it says target, the term W 25-54 represents

21 the target market of the DRTV advertising?

22       A.    Yes.

23       Q.    As you said before that is women

24 aged 25 to 54?

25       A.    Yes.
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2       Q.    Below that what does the word

3 flight mean?

4       A.    That connotes the advertising

5 period.

6       Q.    Yes.

7       A.    So week of March 15 through June 7

8 is the duration of the flight.  Or the flight

9 also could mean the active advertising weeks.

10 All together there are 13 weeks.

11       Q.    And the unit mix is the same as we

12 saw before, a hundred percent is 60 second

13 commercials?

14       A.    Yes.

15       Q.    So below that where it says

16 budget, what does that number represent?

17       A.    $2.4 million net.

18       Q.    That is the amount that was spent

19 on all DRTV advertising for Zyrtec in 2004?

20       A.    That is the amount that is on the

21 schedule.

22       Q.    Is it your understanding that

23 these are planned expenditures or actual

24 expenditures?

25       A.    I am not sure.
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2       Q.    Looking at the dates at the top,

3 do you have a different sense as to whether it

4 is planned or actual?

5       A.    I am not sure.  I know -- well I

6 am not sure whether it is planned or actual.

7       Q.    Then the number at the bottom

8 right, 105, what does that number represent?

9       A.    Total number of weekly spots.

10       Q.    By weekly spots what do you mean?

11       A.    Actual number of ads that ran, or

12 were to run.

13       Q.    So 105 ads were run or planned to

14 be run on DRTV in 2004?

15       A.    Exactly.  Weekly.

16       Q.    Weekly.  So 105 ads per week would

17 be run on DRTV?

18       A.    Yes.

19       Q.    In 2004?

20       A.    Yes.

21       Q.    Let's move on to --

22       A.    One more thing.  This pertains to

23 revision number 9.

24       Q.    What does that mean to you?

25       A.    That it is not the first plan, it
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2 is not the original plan, there were nine

3 revisions.

4       Q.    Can you tell whether this was the

5 final plan?

6       A.    No.

7       Q.    We can move on to the next page,

8 P-0008?

9       A.    Yes.

10       Q.    Can you describe the contents of

11 this page generally for the record?

12       A.    This provides details of the

13 display banner media plan, and it provides

14 detail by site that was planned and purchased,

15 and the position and ad units that were used,

16 the total audience impressions, and the cost

17 details.

18       Q.    When you say total audience

19 impressions what do you mean by that?

20       A.    That is a measure of the ad

21 weight, it is specific to on-line banner buys.

22 They don't necessarily do it in GRP format.

23 So the basic unit of ad weight for on-line

24 banner buys is audience impressions.  And

25 impressions relate to an actual number of
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2 exposures or eye balls at the end of the day.

3 So it is a tonnage measure.

4       Q.    So would that number come from

5 let's say when a viewer actually clicks on the

6 banner?

7       A.    No, when a banner ad is served so

8 that they are potentially exposed.

9       Q.    What does the term CPA mean?

10       A.    Cost per thousand, and in this

11 context it relates to the cost per thousand

12 impressions.

13       Q.    The right-hand column, total cost,

14 what does that represent?

15       A.    The total cost for the on-line

16 plan component.  So Allergy Channel

17 sponsorship cost $52,125.

18       Q.    And so the total costs for ads

19 placed on About.com is $52,125?

20       A.    Yes.

21       Q.    Can you describe what a banner is

22 exactly?

23       A.    These are banner ads that appear

24 when you go to a web-site, and they display in

25 different locations within the viewing screen
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2 on that page.  And so there is different

3 banner sizes across the top, squares in the

4 middle, along the bottom, along the left.  And

5 so they have an advertising message within

6 them, and in many instances they are clickable

7 so when you curser over it you can click on

8 the ad to bring you to the advertiser's

9 web-site?

10       Q.    Do you see at the bottom of P-0008

11 the words recommended position total CPMPC and

12 total cost?

13       A.    Yes.

14       Q.    Is that the start of a new row;

15 does that row continue on P-0009?

16       A.    It could be.  Especially since

17 there is no header row on P-0009.  So it would

18 appear to be.

19       Q.    So it would appear that P-0008 and

20 P-0009 go together?

21       A.    Yes.

22       Q.    So if you look on P-0009 the

23 bottom row says campaign total?

24       A.    Yes.

25       Q.    What does the amount in the right,
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2 far right column represent?

3       A.    Total costs.

4       Q.    The total costs for what?

5       A.    It would appear the total costs

6 for P-0008 and P-0009 activity that is

7 detailed here.

8       Q.    So the total cost for on-line ads

9 for Zyrtec in 2004?

10       A.    Correct.  On-line including

11 display banners and search which is detailed

12 on P-0009.

13       Q.    A couple of clarifying questions.

14 A few rows up from the bottom it says Dart, do

15 you know wouldn't that is?

16       A.    Dart is a sort of

17 administrative -- it is a tracking charge to

18 measure ads being served, and allows us to

19 monitor the performance of the -- the

20 placement of the ads and performance.

21       Q.    The term point role?

22       A.    Point role has to do with banner

23 ads that actually are interactive or are more

24 interactive that are called rich media ads,

25 and if you role over them they expand or show
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2 some sort of activity or provide more

3 information.  So it is a different type of ad

4 surveying and measurement.

5       Q.    I am now going to show you what

6 was marked as Exhibit 4 and 4-A.  Can you

7 confirm that 4-A is a larger copy of Exhibit

8 4?

9       A.    Yes.

10       Q.    And do you believe that Exhibit 4

11 was likely prepared in the same way as the

12 documents in Exhibits 2 and 3?

13       A.    Likely -- I still am unclear.

14       Q.    Do you believe that the documents

15 in Exhibit 4 were likely created through the

16 same process as Exhibits 2 and 3?

17       A.    Yes.

18       Q.    And is it your understanding that

19 this data would have been input at or around

20 the time of the involved expenditures?

21       A.    Yes.

22       Q.    Is it the regular practice of

23 Pfizer to run these types of reports?

24       A.    Yes.

25       Q.    Once the data is inputted would
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2 the computerized records of the data been kept

3 in the course of regularly conducted business

4 of Pfizer?

5       A.    Yes.

6       Q.    And does Pfizer regularly rely on

7 these types of reports in conducting its

8 regular business?

9       A.    Yes.

10       Q.    Can you describe the contents of

11 Exhibit 4 generally for the record?

12       A.    It is a Zyrtec media plan for 2005

13 that provides details for each media plan

14 component to be print, Internet, doctor

15 office, and shows dollars and GRPs and plan

16 delivery.

17       Q.    Second page?

18       A.    This is the print plan detail for

19 Zyrtec in 2005.

20       Q.    And the third page?

21       A.    This is the on-line plan detail

22 for Zyrtec.

23       Q.    You testified earlier that the

24 first page of this printout was a media plan,

25 is this the same type of document that you saw
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2 in the earlier exhibits?

3       A.    Yes.

4       Q.    Please take a moment to review

5 P-0010 and let me know whether if I asked the

6 same questions about the terms on this

7 document as I did about the earlier media

8 plans you would have the same answer?

9       A.    Yes.

10       Q.    So from looking at P-0010, do you

11 have an understanding of the total amount

12 spent on Zyrtec media advertising in 2005?

13       A.    On this plan the total comes to

14 $31,220,500.

15       Q.    If you could turn to -- I am

16 sorry, one question on this page.

17             Do you see in the third row in the

18 left-hand column the term total GATV?

19       A.    Yes.

20       Q.    What is GATV represent?

21       A.    General advertising TV, which is

22 the majority of the plan as opposed to direct

23 response TV.

24       Q.    You said general advertising or

25 general awareness?
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2       A.    General awareness, excuse me.

3       Q.    What does that involve again?

4       A.    Direct response TV or general

5 awareness?

6       Q.    General awareness?

7       A.    So that is your typical approach

8 for TV, buying audience, rating points,

9 programs that do well against the target

10 audience and deliver them in sizable high

11 numbers so that hopefully it leads to

12 awareness, brand awareness.

13       Q.    Move on to the second page,

14 P-0011, you testified earlier that the second

15 page of this printout is a print plan?

16       A.    Yes.

17       Q.    Can you take a moment to review

18 P-0011 and let me know whether if I asked the

19 same questions about the terms on this

20 document as I did about earlier print plans

21 that you would have the same answer?

22       A.    Yes, with some additions.

23       Q.    What are those additions?

24       A.    It says flighting based on issue

25 dates.
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2       Q.    What does that mean?

3       A.    You could display the insertions

4 based on on sale dates which occur actually

5 before the month.  So the December issue of a

6 monthly magazine will come out in mid -- early

7 to mid November, so you might show the impact

8 of that being early mid November, but it is

9 actually the December cover issue.  In this

10 case they are talking about it being scheduled

11 on issue dates.  So the month of the cover

12 date.

13       Q.    Let's move on to the third page,

14 P-0012?

15       A.    Yes.

16       Q.    You described earlier that this

17 was an on-line flow chart?

18       A.    Yes.

19       Q.    Is this similar to the on-line

20 flow chart that we saw earlier in the pages

21 marked P-0008 through P-0009, or is the

22 information on this flow chart similar to what

23 we saw on P-0008 and P-0009?

24       A.    That was Exhibit 3, right?

25       Q.    Yes, Exhibit 3, the last two pages
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2 of Exhibit 3?

3       A.    So there is additional information

4 here.

5       Q.    So in the top row of this chart in

6 the third to right column it says purchased

7 clicks, do you see that?

8       A.    Yes.

9       Q.    What does that term mean?

10       A.    So bear with me a second.

11       Q.    Yes.

12       A.    So this is the amount of clicks

13 that were paid for search key words on Google

14 for instance, the row for Google with search

15 key words, and purchase clicks means that we

16 paid -- Zyrtec paid $109,872 dollars -- I'm or

17 sorry, purchased 109,872 clicks.

18       Q.    So is it your understanding that

19 the amounts listed on P-0012 were amounts

20 actually spent for Zyrtec on-line media?

21       A.    Because it says purchased I would

22 say yes for the search portion.

23       Q.    Do you have an understanding of

24 the timeframe represented by this page?

25       A.    The full year.
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2       Q.    Do you know which year?

3       A.    It doesn't say the actual year on

4 this chart.

5       Q.    Do you believe this information to

6 be for 2005?

7       A.    I believe it is.  The total cost

8 reflects the cost on the summary flow chart.

9       Q.    The summary flow chart you are

10 referencing is what page?

11       A.    P-0010.

12       Q.    The second to right column on

13 P-0012 says CPA, do you see that?

14       A.    Yes.

15       Q.    What does that term represent?

16       A.    Cost per acquisition.

17       Q.    What does that mean?

18       A.    So that refers to the bottom half

19 detail where it starts with the header

20 relationship marketing, Zyrtec rewards CPA

21 vendors, and the similar to direct response,

22 it is a direct response buying approach

23 basically.  So you are paying for actual

24 acquisitions as opposed to audience

25 impressions with general on-line buying.
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2       Q.    The right-hand column that says

3 contract registrations, what does that

4 represent?

5       A.    I believe that reflects completed

6 registrations.  So with a cost per acquisition

7 you are asking the consumer to register for

8 information or an offer of some sort.  So that

9 would represent the completed registrations.

10       Q.    So the number at the bottom,

11 111,984, what does that number represent?

12       A.    The total for the relationship

13 market, marketing CPA vendor buy for all

14 vendors.

15       Q.    Looking at P-0012 can you identify

16 the total amount spent on on-line media for

17 Zyrtec?

18       A.    $993,337.

19       Q.    Yes.

20       A.    It shows a total plan cost of a

21 million dollars.  The difference between the

22 planned and what the total cost was is 6,662.

23       Q.    Just one more question on that

24 page.  In the middle it says relationship

25 marketing in the left-hand column, what does
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2 that term represent?

3       A.    So it broadly reflects the

4 approach to starting a relationship with

5 consumers by offering them something to engage

6 with, whether it is more information or sign

7 up for regular communications from us as

8 advertiser so that we have an ongoing

9 relationship.

10       Q.    I am going to show you documents

11 that have been marked as Exhibit 5 and Exhibit

12 5-A.

13       A.    Yes.

14       Q.    Can you confirm that Exhibit 5-A

15 is a larger version of Exhibit 5?

16       A.    Yes, it is.

17       Q.    Have you seen the documents in

18 Exhibit 5 before?

19       A.    Yes.

20       Q.    In what context?

21       A.    As information sharing in

22 preparation for today.

23       Q.    Can you describe the contents of

24 Exhibit 5 generally for the record?

25       A.    It is a Zyrtec 2006 total media
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2 flow chart, it is the -- it is titled the

3 approved plan.  The date is October 4, 2006,

4 and it shows media plan detail by each media

5 plan component for TV, print and Internet.

6       Q.    This is similar to the media plans

7 you have seen earlier or is this a different

8 type of document?

9       A.    This is similar.

10       Q.    Okay.  The other pages of Exhibit

11 5?

12       A.    So the next page, P-0014, is the

13 TV plan detail.  Then the next page on P-0015

14 is the Zyrtec print plan detail.  The next

15 page, P-0016, is the rewards campaign on-line

16 detail.  The P-0017 is the movers E-mail

17 campaign.  The next page P-0018 is the movers

18 banners campaign.

19       Q.    Do you know if these documents

20 were likely created using the same process as

21 those in Exhibits 2 through 4?

22       A.    Likely, yes.

23       Q.    Is it your understanding that the

24 data in this document was inputted at or

25 around the time of the involved expenditures?
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2       A.    Yes.

3       Q.    Is it the regular practice of

4 Pfizer to run these types of reports?

5       A.    Yes.

6       Q.    Once the data is inputted would

7 these computerized records have been kept in

8 the course of regularly conducted business at

9 Pfizer?

10       A.    Yes.

11       Q.    Does Pfizer regularly rely on

12 these types of reports in conducting its

13 business?

14       A.    Daily.

15       Q.    You testified earlier that the

16 first page of this printout, the media flow

17 chart, is similar to the media plans that we

18 saw earlier.  Can you take a moment to review

19 P-0013 and let me whether if I asked the same

20 questions about the terms on this document as

21 I did about the earlier media plans that you

22 would have the same answer?

23       A.    Yes.  There is some new additions.

24       Q.    Let's go through the terms that

25 are different.  In the second row of the
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2 left-hand column do you see the words demo:  W

3 25-54?

4       A.    Yes.

5       Q.    What does the term demo mean

6 there?

7       A.    Demographic.

8       Q.    Do you see the column to the left

9 of the January column?

10       A.    Yes.

11       Q.    Do you see where it says cost

12 (000) net?

13       A.    Yes.

14       Q.    What does that term mean?

15       A.    The costs are rounded to

16 thousands.

17       Q.    So for instance the network prime

18 cost for February would be what amount?

19       A.    It looks to be, I think it is

20 1,054,000.  The March one is easier,

21 2,026,100.

22       Q.    Do you see about a third of the

23 way up in the left-hand column the words

24 traffic/production fees?

25       A.    Yes.
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2       Q.    What does that represent?

3       A.    So an additional charge separate

4 from the media, regular media costs for

5 placement.  That has to do with trafficking of

6 the commercial and/or fees related to

7 production of the unit.

8       Q.    And then a few rows down in that

9 same left-hand column do you see the heading

10 national print?

11       A.    Yes.

12       Q.    What do the words directly below

13 that represent?

14       A.    FDA appeasement campaign.

15       Q.    What does that term represent?

16       A.    I do not know.

17       Q.    Do you know what the term below

18 that, GA print campaign represents?

19       A.    General awareness print campaign.

20       Q.    So looking at P-0013, can you

21 identify the total amount in this approved

22 plan to be spent on media for Zyrtec in 2006?

23       A.    Yes.

24       Q.    What amount is that?

25       A.    33,509,300.
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2       Q.    Let's move on to the second page

3 of Exhibit 5, marked P-0014?

4       A.    Yes.

5       Q.    You testified earlier that this

6 was a TV plan?

7       A.    Yes.

8       Q.    Can you take a moment to review

9 P-0014 and let me know whether if I asked the

10 same questions about the terms on this

11 document as I did about the earlier TV plans,

12 that you would have the same answer?

13       A.    Yes.  I believe there is an

14 addition, but yes, the answer is the same with

15 the exception of one addition.

16       Q.    What is that addition?

17       A.    ABC.com Broadband is the on-line

18 site for ABC.

19       Q.    Yes.

20       A.    So it is web viewing basically as

21 opposed to regular TV viewing.

22       Q.    So looking at P-0014 can you

23 identify the total amount spent on TV

24 advertising for Zyrtec in 2006?

25       A.    Yes.
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2       Q.    What is that amount?

3       A.    26,246,800.

4       Q.    Let's move on to the next page,

5 P-0015, you testified earlier that this page

6 was a print plan.  Can you take a moment to

7 review P-0015 and let me know whether if I

8 asked the same questions about the terms on

9 this document as I did about the earlier print

10 plans that you would have the same answer?

11       A.    Yes.  There is a few additional

12 items here.

13       Q.    Let's discuss those items that are

14 different.  In the top of the left-hand column

15 it says primary target Zyrtec users.  What is

16 that referring to?

17       A.    So the plan is developed primarily

18 to reach Zyrtec users, and so selections are

19 based on that primary emphasis.

20       Q.    The row below?

21       A.    Is a secondary target which is the

22 year round child allergy sufferer.

23       Q.    So the primary focus of Zyrtec's

24 print advertising was Zyrtec users generally,

25 and the secondary focus of print ads was year
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2 round child allergy sufferers; is that

3 correct?

4       A.    Yes.

5       Q.    About halfway down P-0015 do you

6 see where it says FDA campaign deliveries?

7       A.    Yes.

8       Q.    Do you know what that represents?

9       A.    So if there was a FDA campaign, I

10 am not sure what that was, but the delivery

11 for that particular campaign is detailed

12 according to the target audience for that

13 campaign which is adults aged 18 plus on the

14 next row.  And on the next row is the full

15 year reach frequencies and GRPs for that

16 target for that campaign.

17       Q.    Are you familiar with something

18 that would be called a FDA campaign or FDA

19 campaigns?

20       A.    No.

21       Q.    Let's move on to the next page

22 marked as P-0016, you testified earlier that

23 this is an on-line rewards plan document.

24       A.    Yes.

25       Q.    Can you take a moment to review
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2 P-0016 and let me know whether if I asked the

3 same questions about the terms on this

4 document as I did about the earlier on-line

5 plans that you would have the same answer?

6       A.    Yes, but there is additional

7 information.

8       Q.    Looking at the terms that are

9 different, do you see above the chart the

10 words PE, number sign, ZY 261633?

11       A.    Yes.

12       Q.    Do you know what that represents?

13       A.    That is Pfizer's internal

14 purchasing authorization system.

15       Q.    Yes.

16       A.    So each purchase has a PE number.

17       Q.    Yes.

18       A.    It stands for project estimate.

19       Q.    And towards the right of the top

20 row do you see where it says post opt?

21       A.    Yes.

22       Q.    What does that term mean?

23       A.    Post opt in, so -- it has been a

24 while since I did a relationship marketing

25 campaign, so bear with me.  Post opt in
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2 contract -- give me a moment.

3             So -- I am not really sure what

4 post opt means in this particular chart.

5       Q.    Do you see toward the bottom in a

6 red outlined box the terms SEM and paid

7 search?

8       A.    Yes.

9       Q.    What does the term SEM mean?

10       A.    Search engine marketing.

11       Q.    What does paid search represent?

12       A.    So that is the purchase of key

13 words with search engines so that when those

14 ads are input by a searcher, search ad copy

15 will be displayed as part of the paid search

16 results.

17       Q.    So from looking at this document

18 is it your understanding that $86,500 was

19 spent on search engine marketing?

20       A.    Yes.

21       Q.    For Zyrtec in 2006?

22       A.    Yes.

23       Q.    And that 400,000 was spent for

24 paid search key words for Zyrtec in 2006?

25       A.    Yes.
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2       Q.    Is it your understanding that $1

3 million was the total amount spent on Zyrtec

4 on-line media marketing in 2006?

5       A.    Yes.

6       Q.    Moving on to the next page marked

7 P-0017, you testified earlier that this is a

8 movers E-mail campaign?

9       A.    Yes.

10       Q.    Can you take a moment to review

11 P-0017 and let me know whether if I asked the

12 same questions about the terms on this

13 document as I did about the earlier on-line

14 plans that you would have the same answer?

15       A.    Yes.  There is additional

16 information here.

17       Q.    What is a movers E-mail campaign?

18       A.    Not exactly sure about movers, it

19 could be the theme or in this case it is tied

20 to realtor sites it looks like.  And then an

21 E-mail campaign is an E-mail campaign

22 generated by a vendor that we pay for that

23 contains content information, but also allows

24 advertising, our advertising to appear on that

25 E-mail.  It is sent out to a database provided
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2 by a vendor.

3       Q.    So for instance in the Realtor.Com

4 row do you have a sense of who created those

5 ads, those E-mail ads?

6       A.    So the creator of the E-mail

7 content that we would buy as Realtor.com, we

8 would place our ads on that E-mail, and the

9 creative size that we would use is 300 by 250.

10       Q.    So a Zyrtec ad would actually be

11 included in an E-mail campaign, Realtor.Com

12 E-mail campaign?

13       A.    Yes.

14       Q.    If you could move on to the next

15 page, P-0018?

16       A.    Yes.

17       Q.    If you can take a moment to review

18 P-0018 and let me know whether if I asked the

19 same questions about the terms as I did about

20 other earlier on-line plans or the last page,

21 that you would have the same answer?

22       A.    Yes.  And additional information.

23       Q.    It seems as though there is some

24 new terms in this second row.  Do you see

25 where it says list source?
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2       A.    Yes.

3       Q.    What does that mean?

4       A.    So there are vendors that sell

5 lists, that advertisers can purchase those

6 lists and have banner ads exposed to their

7 lists.

8       Q.    So for instance in the row that

9 starts with the word Xactmail?

10       A.    Yes.

11       Q.    Pfizer purchased a list of

12 recipient's names from Xactmail?

13       A.    Yes.

14       Q.    And then Pfizer targeted those

15 individuals with Zyrtec ads?

16       A.    Yes.

17       Q.    Do you see where it says audience

18 next to --

19       A.    Yes.

20       Q.    What does audience represent?

21       A.    The qualified audience that we

22 want from their list, and so in this instance

23 it would be new movers, not sure what SCFS

24 means, but new movers demographically defined

25 as women aged 25 to 54.
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2       Q.    Do you know what does movers mean

3 there?

4       A.    We send house movers.

5       Q.    Actual movers?

6       A.    Yes.

7       Q.    Do you see on the right where it

8 says available quantity?

9       A.    Yes.

10       Q.    What does that represent?

11       A.    The amounts that we agree or the

12 amount that Xactmail has that fits the target

13 audience qualifications that we would then

14 want to contract and then pay for.

15       Q.    So test order quantity would

16 represent what?

17       A.    Probably a more precise amount

18 that they agreed to purchase.

19       Q.    So from looking at P-0018 can you

20 identify the total amount spent on banner ads

21 sent to individuals from these list sources?

22       A.    Yes.

23       Q.    What amount is that?

24       A.    $24,383.

25       Q.    Now I am going to show you
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2 documents that have been marked as Exhibit 6

3 and Exhibit 6-A.  If you can confirm that

4 Exhibit 6-A is a larger version of 6.

5       A.    Yes, it is a larger version.

6       Q.    Have you seen the documents marked

7 as Exhibit 6 before?

8       A.    Yes.

9       Q.    In what context?

10       A.    Information sharing for this

11 meeting.

12       Q.    Can you describe the contents of

13 Exhibit 6 generally for the record?

14       A.    It is a Zyrtec media plan for 2007

15 dated January 16, 2008 that shows plan detail

16 by TV, print, on-line, and in total.

17       Q.    Yes.

18       A.    Then it goes January through June.

19       Q.    And the other pages of the

20 document?

21       A.    P-0020 is the TV plan detail.

22 P-0021 is the print plan detail.  P-0022 is

23 the on-line plan detail.

24       Q.    Do you know if these documents

25 were -- do you believe that these documents
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2 were likely created by the same process as

3 those in Exhibits 2 through 5?

4       A.    Yes.

5       Q.    Is it your understanding that the

6 data was inputted at or around the time of the

7 involved expenditures?

8       A.    Yes.

9       Q.    Is it the regular practice of

10 Pfizer to run these types of reports?

11       A.    Yes.

12       Q.    And once the data was inputted

13 would the computerized records have been kept

14 in the course of regularly conducted business

15 of Pfizer?

16       A.    Yes.

17       Q.    Does Pfizer regularly rely on

18 these types of reports in conducting regular

19 business?

20       A.    Yes.

21       Q.    You testified that the first page

22 of this printout which you described as a

23 media plan, can you take a moment to review

24 P-0019 and let me know whether if I asked the

25 same questions about the terms in this
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2 document as I did about the earlier media

3 plans that you would have the same answers?

4       A.    Yes, with some additional

5 information.

6       Q.    What are those additions?

7       A.    VOD, which is two thirds of the

8 way down.

9       Q.    What does VOD represent?

10       A.    Video on demand.

11       Q.    Is that it?

12       A.    Yes.  So it is purchasing time on

13 video content with cable systems specifically

14 for Food and HGTV Networks that is selected on

15 demand by the viewer and then our ads are

16 integrated into that content.

17       Q.    Do you have a sense from looking

18 at P-0019 what the total amount spent on

19 Zyrtec media advertising from January through

20 June of 2007 is?

21       A.    Yes.

22       Q.    What amount is that?

23       A.    I think that is $28,415,744.

24       Q.    And moving on to the second page,

25 you testified that P-0020 is a TV plan?
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2       A.    Yes.

3       Q.    Can you take a moment to review

4 P-0020 and let me know whether if I asked the

5 same questions about the terms on this

6 document as I did about the earlier TV plans

7 that you would have the same answers?

8       A.    Yes, with additional information.

9       Q.    What is that additional

10 information?

11       A.    Under cable prime scatter, so

12 scatter is a different term that I don't think

13 has turned up before.

14       Q.    What does the term scatter mean in

15 that instance?

16       A.    So I described the up front TV

17 marketplace before where you purchase for four

18 quarters in advance on a long-term commitment

19 basis, the scatter TV marketplace is buying a

20 quarter at a time, or closer in.

21       Q.    A quarter of the year?

22       A.    Yes.

23       Q.    So looking at P-0020 can you

24 identify the total amount spent on television

25 advertising for Zyrtec from January through
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2 June of 2007?

3       A.    Yes.

4       Q.    What amount is that?

5       A.    $25,150,604.

6       Q.    Let's move on to the next page

7 marked P-0021?

8       A.    Yes.

9       Q.    You testified earlier that this is

10 a print plan.  Can you take a moment to review

11 Exhibit P-0021 and let me whether if I asked

12 the same questions about the terms on this

13 document as I did about earlier print plans,

14 that you would have the same answer?

15       A.    Yes, with some additional

16 information.

17       Q.    Let's look at the information that

18 is different.  Do you see about four rows of

19 text up from the bottom in the left-hand

20 column the word MRI?

21       A.    Yes.

22       Q.    What does MRI mean?

23       A.    MRI is a syndicated data source

24 that we use to make magazine purchase

25 decisions, magazine selection and purchase
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2 decisions.  It is similar to what Nielson is

3 for TV, MRI is for print.  There is other

4 sources within print too, but MRI is one of

5 them.

6       Q.    So do you have a sense from

7 looking at P-0021 of the total amount spent

8 for Zyrtec print advertising from January

9 through July of 2007?

10       A.    January through June would be

11 $3,054,149.

12       Q.    If you could turn to the last page

13 marked P-0022?

14       A.    Yes.

15       Q.    Can you describe what this page is

16 generally?

17       A.    This is an on-line page search

18 plan and it shows the search engines and the

19 months of -- it shows where the activity is by

20 week actually.  It shows a total costs and

21 estimated clicks and average cost per clicks,

22 that is what CPC stands for.

23       Q.    In the bottom right the value

24 $186,444.91, what is that?

25       A.    The total cost for this search
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2 campaign.

3       Q.    I will now show you what has been

4 marked --

5             MR. LISS:  I was told the witness

6      had to leave at 5; is that correct?

7             MS. CHRISTIAN:  Yes.

8             MR. LISS:  Are you giving me 20

9      minutes --

10             MS. POPP-ROSENBERG:  This is our

11      last document.

12             MR. LISS:  Okay, take a break?

13             (Recess taken.)

14       Q.    I am now going to show you a

15 document that has been marked as Exhibit 7,

16 please take as much time as you need to look

17 at it and let me know when you are ready?

18       A.    Yes.

19       Q.    Have you seen this document

20 before?

21       A.    Yes.

22       Q.    In what context?

23       A.    Information sharing.

24       Q.    Can you describe the contents of

25 Exhibit 7 generally for the record?

Trade Secret/Commercially Sensitive
To Be Filed Under Seal

REDACTED



TSG Reporting - Worldwide      877-702-9580

Page 104

1                   Donohue

2       A.    It is providing Zyrtec business

3 performance, product performance within the

4 allergy market in terms of sales and actual

5 prescription volume, and then details on

6 promotional spending.

7       Q.    For what years do we have that

8 information in Exhibit 7?

9       A.    All pages or --

10       Q.    Yes, it seems like we have a range

11 of years?

12       A.    Yes.  It goes back to 1995, and

13 the most recent information looks to be 2007

14 which is on the top page.

15       Q.    So Exhibit 7 presents information

16 on Zyrtec performance in the allergy market

17 from 1995 through 2007?

18       A.    Yes.

19       Q.    Do you know how this document was

20 created?

21       A.    A variety of sources I used, and a

22 variety of personnel contributed to this,

23 various data sources that are pulled to fill

24 this in.  Various Pfizer personnel and Pfizer

25 agencies contributed to this document.
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2       Q.    What are those sources of

3 information for these documents?

4       A.    So our actual IMS volume data to

5 get at the product performance information,

6 and below promotional spending, let's see.  I

7 am not completely clear on the source for

8 detailing PMBA, journal or samples, but DTC is

9 provided by Carat.

10       Q.    What does DTC mean?

11       A.    Direct consumer advertising.

12       Q.    Is it the regular practice of

13 Pfizer to run these types of reports?

14       A.    Yes.

15       Q.    Once the data was inputted would

16 these records have been kept in the course of

17 regularly conducted business of Pfizer?

18       A.    Yes.

19       Q.    Does Pfizer regularly rely on

20 these types of reports in conducting its

21 regular business?

22       A.    Yes.

23       Q.    From your review of Exhibit 7,

24 does the information on pages P-0023 through

25 P-0034 include the same data, same type of
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2 data?

3       A.    Yes.  The level of detail

4 increases by the number of iterations of

5 Zyrtec forms.  For instance in 2007 there was

6 Zyrtec tablets, Zyrtec D, Zyrtec syrup, Zyrtec

7 chewable.  Many iterations of the product.

8       Q.    But the categories of information

9 are the same?

10       A.    Yes.

11       Q.    Do you see the top row under the

12 heading allergy market that begins with the

13 first product performance?

14       A.    Yes.

15       Q.    Can you read the terms in that row

16 and describe what they mean?

17       A.    So total sales of major products

18 rounded to millions and then total

19 prescriptions rounded to thousands.

20       Q.    What does the term major products

21 mean?

22       A.    Major products in a category.

23       Q.    So would that be other allergy

24 pharmaceutical products?

25       A.    Yes.
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2       Q.    And totals prescriptions

3 represents allergy prescription medication?

4       A.    For Zyrtec.

5       Q.    Do you see the row directly below

6 that?

7       A.    Yes.

8       Q.    What is the information included

9 in the column that starts with the number

10 2006?

11       A.    That is the sales rounded to

12 millions.

13       Q.    So the total sales for the Zyrtec

14 franchise in 2006 with major products would be

15 $1,653,000?

16       A.    Billion.

17       Q.    Billion dollars?

18       A.    Yes.

19       Q.    So two columns to the right of

20 that that starts with percentage '07?

21       A.    Yes.

22       Q.    What does that represent?

23       A.    Percent increase or decrease

24 versus 2006 -- I am sorry, strike that.

25             It is percent of the category.
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2       Q.    So 46.1 percent is the percent of

3 the allergy market that the Zyrtec franchise

4 represented?

5       A.    Yes.

6       Q.    And so the column to the right

7 percent CHNG represents what?

8       A.    Percent change versus 2006.

9       Q.    So the Zyrtec franchise spending

10 increased by 9 percent from 2006 to 2007?

11       A.    Sales increased.

12       Q.    Sales increased.  And so the

13 column to the right of that, dollar sign and

14 then change represents what?

15       A.    The actual dollar amount change

16 rounded to millions.

17       Q.    The actual dollar amount change of

18 sales of Zyrtec major products from 2006 to

19 2007?

20       A.    Yes.

21       Q.    Then if you see in the middle of

22 the page where it says 2007 TRX market shares?

23       A.    Yes.

24       Q.    What does that mean?

25       A.    2007 total prescription market
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2 shares.  So Zyrtec's franchise represents 39

3 percent of the market.  The prescription

4 volume market.

5       Q.    So 39 percent of prescription

6 allergy products for Zyrtec, the Zyrtec

7 franchise?

8       A.    Yes.

9       Q.    And then to the right of that do

10 you see 2007 versus 2006?

11       A.    Yes.

12       Q.    What does that whole phrase mean?

13       A.    So prescription volume changed in

14 thousands, that is the actual number.  So that

15 is 326,000.

16       Q.    So that means 326,000 more

17 prescriptions for Zyrtec?

18       A.    Yes.

19       Q.    Were sold in 2007 from 2006?

20       A.    Yes.

21       Q.    Do you see toward the bottom of

22 P-0023 that top row that starts product

23 promotion?

24       A.    Yes.

25       Q.    What does the term total
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2 promotional spending represent?

3       A.    So it is the total roll up of

4 everything to the right detailing PMEA,

5 journal samples and DTC.

6       Q.    What do those terms mean?

7       A.    So detailing is the actual sales

8 force calls on doctors and the spend behind

9 that.  And then PMEA, promotional meetings and

10 events advertising.  And then journal is HCT

11 directed print advertising.  And then samples

12 are the actual cost for product samples

13 distributed.  And then DTC is direct to

14 consumer advertising.

15       Q.    So from looking at P-0023 can you

16 identify the total amount spent on Zyrtec

17 promotion in 2007?

18       A.    Yes.

19       Q.    What is that amount?

20       A.    $138,569,000.

21       Q.    And are these actual numbers or

22 planned numbers?

23       A.    I am not sure.

24       Q.    So the change in spending could

25 have been the change in planned spend or the
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2 change in actual spend?

3       A.    Where does it say change in spend?

4       Q.    Where it has the percent change

5 from 2006, you see where it says in the total

6 Zyrtec franchise row minus 32 percent?

7       A.    I see what you are saying.  I

8 believe that is versus year ago, but I am not

9 a hundred percent sure.

10       Q.    Do you see at the bottom of P-0023

11 on the left side where it says -- where it

12 starts with includes office and hospital?

13       A.    Yes.

14       Q.    In the row below that it says

15 Zyrtec is co-promoted by Pfizer and UCB?

16       A.    Yes.

17       Q.    What does that mean to you?

18       A.    This was a partnership with UCB,

19 and part of the arrangement was to have Pfizer

20 and UCB fund the cost of promotion.

21       Q.    So both Pfizer and UCB contributed

22 money for the expenditures represented on

23 P-0023?

24       A.    That is what the note refers to,

25 yes.
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2       Q.    And do you have an understanding

3 from looking at this page what the balance of

4 Pfizer and UCB spend was?

5       A.    No.

6             MS. WOO:  That is the end of my

7      questions.

8 EXAMINATION BY

9 MR. LISS:

10       Q.    Mr. Donohue, I am confused about a

11 few of these documents, some of your answers,

12 so maybe you could help me.  You said the

13 source for a lot of these documents, I wrote

14 it down, was information sharing?

15       A.    Yes.

16       Q.    Do you remember saying that?

17       A.    Yes.

18       Q.    What do you mean by information

19 sharing?

20       A.    So I was provided these documents

21 for the purposes of today, to basically say

22 this is what the meeting is about, these are

23 the types of documents that will be used.

24       Q.    So let's look at Exhibit 2-A, the

25 large one?
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2       A.    Yes.

3       Q.    Just as an example, is this a

4 document that you obtained through information

5 sharing?

6       A.    Yes.

7       Q.    Somebody gave you this document

8 and said this is a document that is likely to

9 come up in today's discussion, is that what

10 happened?

11       A.    Yes.

12       Q.    I don't want you to talk about any

13 attorney --

14             MS. CHRISTIAN:  I will represent

15      to you that we provided the witness with

16      all of the documents that were produced

17      pursuant to the subpoena.

18       Q.    My question is the Exhibit 2-A

19 come from a Pfizer file or Carat file?

20       A.    That I am not sure of.

21       Q.    Counsel had asked you earlier if

22 these Exhibits 2 through 6 were documents kept

23 in the ordinary course of business by Pfizer.

24 My question is is it possible that Exhibits 2

25 through 6 were documents kept by Carat, not
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2 Pfizer?

3       A.    I am not exactly -- can you

4 restate that, I am not following.

5       Q.    Again I am not trying to be

6 tricky, your company was subpoenaed, you are

7 trying to comply with it.  The subpoena asked

8 for information regarding media plans and

9 expenditures, and somebody got this document.

10 My question is -- when I say this document I

11 am holding in my hand Exhibit 2-A, and my

12 question is, did Exhibit 2-A come from a file

13 at Pfizer or from a file at Carat, or don't

14 you know?

15       A.    I don't know that.

16       Q.    And you wouldn't have expertise on

17 how Carat runs it business, would you?

18       A.    That is a pretty broad question.

19       Q.    This document is from 2003 or

20 2004, again I am referring to Exhibit 2-A?

21       A.    Yes.

22       Q.    You don't know how Carat kept its

23 records back in 2003 or 2004, do you?

24       A.    Not personally, no.

25       Q.    And some companies keep drafts of
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2 documents in their files, you wouldn't know

3 whether Carat has drafts or throws out drafts

4 or what their document retention program is,

5 do you?

6       A.    I know what it is now.

7       Q.    Did you know what it was in 2003?

8       A.    I wasn't with Pfizer at that time,

9 so.

10       Q.    How about 2004 or 2005, do you

11 know what its document retention program was?

12       A.    No.

13       Q.    Even if you know what they tell

14 you that a document retention program is

15 today, you really don't know if they follow

16 that program, do you?

17       A.    Meaning today?

18       Q.    Right.

19       A.    I mean we have pretty strict

20 guidelines when we have, you know, certain

21 holds on documents or certain policies for

22 brands, so it is pretty strict.  So that is --

23       Q.    For example if Carat was going to

24 prepare a media plan for 2011 and they had

25 drafts of those plans before they made a final
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2 presentation to you, do you know what they

3 would do with the draft of those plans?

4       A.    They would hold on to them if they

5 were within the legal hold situation.

6       Q.    What if they were not in the legal

7 hold, do you know if they would keep them in

8 their files or --

9       A.    For a draft, no, I don't.

10       Q.    Let me ask you today if you wanted

11 to know how much Pfizer spent for any product

12 in national television ads in 2009 would you

13 look at a plan or would you look at an actual

14 spend document?

15       A.    I would actually look at a

16 finalized plan that we have -- that we have

17 Carat perform as a matter of course now at the

18 end of each year.

19       Q.    Is that plan labelled actual spend

20 as compared to what is projected to be spent?

21       A.    Yes.

22       Q.    So you would be able to look at

23 the report and say this was what we actually

24 spent in 2009 on national TV ads for example;

25 is that correct?
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2       A.    Yes.

3       Q.    The reports that we looked at, I

4 think you testified Exhibits 2 through 6, were

5 plans and you didn't know if they represented

6 actual spend or just planned spend; is that

7 correct?

8       A.    Correct.  For the most part there

9 is some dates on some of the flow charts that

10 you could see.

11       Q.    One of the Internet pages --

12       A.    One of them said December status,

13 that sort of thing.

14       Q.    Now looking at some of the

15 specific documents, start with 2-A for

16 example, under national television there was

17 the second to last grouping there it says UP,

18 Nightline, PGP Corp., do you see that?

19       A.    Yes.

20       Q.    And you were not sure what PGP

21 Corp. meant, or were you?

22       A.    I wasn't exactly sure what that

23 meant, no.

24       Q.    I think you said it could mean

25 Pfizer group?
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2       A.    No, pharmaceutical group.

3       Q.    Do you know if this ad -- do you

4 know if this ad -- we don't really know if

5 this ad actually ran because this is just a

6 plan, correct; so we don't know, whatever it

7 is, UP-Nightline-PGP Corp. 60s, we know that

8 that symbolizes the plan of running some type

9 of ad for 60 seconds, presumably Nightline?

10             MS. POPP-ROSENBERG:  Objection.

11      It mischaracterizes the witness'

12      testimony.  The witness didn't know if it

13      was planned or actual.  Your question

14      assumes that it is only planned.

15             MR. LISS:  Can I have my question

16      back, please.

17             (Record read.)

18       Q.    My question is we don't know then

19 if the actual ad ran relating to Nightline PGP

20 Corp. 60s; is that correct?

21       A.    No, it could have run.

22       Q.    But we don't know if it did or

23 didn't; it could have?

24       A.    I don't know with a hundred

25 percent certainty, no.
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2       Q.    And pharmaceutical group, could it

3 have been an ad promoting the whole

4 pharmaceutical product line?

5       A.    I believe that this is defining

6 the inventory, not the messaging.  I think

7 there is a block of up front Nightline

8 inventory that was purchased on behalf of the

9 corporation that was then allocated to Zyrtec.

10       Q.    We don't have the actual ad; I

11 mean I have seen a lot of media plans where

12 the actual ads are clipped to the media plans,

13 but --

14       A.    I don't know what actual ads ran

15 from any of these.

16       Q.    Do you know if the actual ads were

17 looked for as part of preparing for today?

18       A.    That I don't know.

19       Q.    Looking at Exhibit 3 -- I am

20 sorry, page P-0003 of Exhibit 2, you talked

21 about the 18.4 percent of the U.S. households?

22       A.    Yes.

23       Q.    For spot TV; is that correct?

24       A.    Yes.

25       Q.    What does that mean again?

Trade Secret/Commercially Sensitive
To Be Filed Under Seal

REDACTED



TSG Reporting - Worldwide      877-702-9580

Page 120

1                   Donohue

2       A.    So this list of markets below

3 represents in total 18.4 percent of the U.S.

4 population.

5       Q.    So the spot TV ran an 18.4 percent

6 of the U.S. population, it didn't reach 18.4

7 percent, you didn't have a hundred percent

8 coverage in that area; is that correct?

9       A.    These markets represent 18.4

10 percent of the U.S.

11       Q.    Do you know what percent of those

12 18.4 percent households would have actually

13 seen the ads?

14       A.    I don't have that detail on here

15 on this flow chart.

16       Q.    Going forward to today, your

17 advertising plan is prepared by Carat; is that

18 right?

19       A.    Carat, yes.

20       Q.    And if you were looking for your

21 2009 plan for a particular product would you

22 ask Carat for it or would you normally have

23 that readily available to you?

24       A.    The media team gets them, the

25 finalized flow charts, plans, typically first
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2 quarter of the ensuing year.  So anyone on the

3 media team would have that.  We have it for

4 all our active brands.

5       Q.    Again you don't know what the

6 practice was in let's say 2003, 2004, 2005?

7       A.    No.

8       Q.    Did you look at your files to see

9 if you had historic data for Zyrtec in

10 particular?

11       A.    Well no, I wouldn't have that

12 since I wasn't here during that timeframe.  So

13 I wasn't here during that timeframe.

14       Q.    Did you have a predecessor?

15       A.    Yes, there has been turn over,

16 yes.

17       Q.    Do you know who was in charge of

18 the Zyrtec brand in 2003, 2004?

19       A.    No, I don't.

20       Q.    Do you know if he or her is still

21 with the company?

22       A.    Not sure, no.

23       Q.    Do you know if a search was

24 conducted of the brand manager's files at

25 Pfizer to prepare for today's testimony?
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2             MS. POPP-ROSENBERG:  Objection to

3      form.  Vague.

4       Q.    Do you understand the question?

5       A.    No, not really.

6       Q.    Do you know what files, do you

7 have any idea what files were searched if any

8 at Pfizer to prepare for today's deposition

9 and produce documents?

10             MS. CHRISTIAN:  The witness was

11      not involved in the --

12             MR. LISS:  He can say he doesn't

13      know.

14             MS. CHRISTIAN:  In case you were

15      not aware of that.

16             MR. LISS:  He is under oath, let

17      him answer.

18       A.    I don't know.

19       Q.    Again I think on direct, I don't

20 want to belabor it, if you look at Exhibit

21 3-A, it talks about the revision number 9?

22       A.    Yes.

23       Q.    Is it likely there were eight

24 revisions in the media plan before number 9?

25       A.    Yes.
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2       Q.    Is it true that media plans

3 typically do evolve over time so that the

4 initial plan versus the actual experience over

5 a twelve month period might have some

6 differences?

7       A.    Yes, it is possible.

8       Q.    In fact we looked at one of the

9 exhibits, the print ads had a plan of one

10 number and the second page showed a different

11 number; is that right?

12       A.    The second page of --

13       Q.    The exhibit.  So looking at

14 Exhibit 2-A, the national print plan was 4.6

15 million and change, the first page of 2-A?

16       A.    Yes.

17       Q.    And then if you look at the second

18 page of 2-A which is P-0002 it shows 4.5

19 million and change for national ads?

20       A.    Yes.

21       Q.    Again that is not really shocking,

22 is it?

23       A.    No.

24       Q.    Look at Exhibit 4-A, help me

25 understand this better.
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2       A.    Yes.

3       Q.    Again let's just look at the

4 national general awareness television

5 category, and about in the middle of that it

6 says network overnight Viagra?

7       A.    Yes.

8       Q.    What does that mean?

9       A.    That means that inventory was

10 gifted to Zyrtec from Viagra for unknown

11 reasons, any number of reasons.  Viagra needed

12 to -- couldn't use that inventory and so they

13 transferred it over to Zyrtec.

14       Q.    How do you know that?

15       A.    That is what gifting -- it says

16 Viagra gifted, so that is what tells me that

17 that is what it is.

18       Q.    Just again so that I am clear

19 there is reference here to national TV ads,

20 cable TV ads.  There is reference here to

21 magazine advertisements, banner

22 advertisements, Internet ads.  Later we had I

23 think E-mail ads, but we don't have any of the

24 sample ads available today; is that correct?

25       A.    Yes.
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2       Q.    So we don't know what they look

3 like; is that correct?

4       A.    I don't have it in front of me.

5       Q.    Looking at Exhibit 5-A, the title

6 of the document, again I am just asking, it

7 says if I am reading it right, 2006 total

8 media flow chart approved plan?

9       A.    Yes.

10       Q.    Does approved plan suggest that

11 this is plan rather than actual?

12       A.    No, it doesn't.

13       Q.    So the company would use the title

14 approved plan to reflect plan that has been

15 completed and finished?

16       A.    No, it doesn't mean that.

17       Q.    Do you know what approved plan in

18 this context means?

19       A.    No, I don't really.

20       Q.    We saw, again I am not trying to

21 be cute here or anything, but we saw one plan

22 had at least nine revisions, so even if a plan

23 is labelled approved plan it could be subject

24 to further revision; is that correct?

25       A.    True.
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2       Q.    When you get your reports today

3 from Carat are they electronic?

4       A.    Mostly, sometimes we get old

5 fashioned hard copies.

6       Q.    How about media plans?

7       A.    Yes, same thing.

8       Q.    You get them both ways?

9       A.    Yes.

10       Q.    Do you keep them electronically or

11 paper or both?

12       A.    Mainly electronically.  If I have

13 hard copies and I need to keep those hard

14 copies, I keep them.

15       Q.    Does Pfizer have a document

16 retention policy?

17       A.    Yes.

18       Q.    Do you know what that policy is?

19       A.    For legal holds, I mean basically

20 electronic and hard copies.

21       Q.    Leaving aside legal holds, is the

22 policy that once a document is three years old

23 it gets destroyed unless it is subject to

24 legal hold, or five years or no years or --

25       A.    I don't know the exact amount of
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2 time.

3       Q.    Do you know a minimum amount of

4 time that you need to hold documents before

5 you need to purge the system of the documents?

6       A.    I believe it is three years.

7       Q.    Do you know if the document policy

8 requires the destruction of documents after

9 three years, or is it suggested, do you know

10 how strong the policy is?

11       A.    I don't believe its mandatory to

12 be destroyed.  I personally retain what I need

13 to retain regardless of how much time.

14       Q.    Would you have retained 2007

15 Zyrtec media plans?

16       A.    If I was assigned to Zyrtec I

17 would have, yes.

18       Q.    Would you have them now in almost

19 2011?

20       A.    If I didn't have them I would have

21 them in storage and be able to get at them

22 there.

23       Q.    If they were more than three years

24 old would you still have them in storage?

25       A.    Yes.
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2       Q.    Again you don't know what the

3 retention policy of Pfizer is for documents;

4 is that correct?

5       A.    I don't know all the specifics,

6 no.

7       Q.    Go to Exhibit 7 if you would?

8       A.    Yes.

9       Q.    I think you answered this defining

10 allergy market as the prescription allergy

11 market; is that right?

12       A.    Yes.

13       Q.    And that is the heading at the top

14 of Exhibit 7; is that correct?

15       A.    Yes.

16       Q.    This document doesn't reflect

17 over-the-counter allergy relief medicines; is

18 that correct?

19       A.    Right.  Yes.

20       Q.    And do you know looking again at

21 2007, and you might not know, but I am going

22 to ask you in case you do, how did Zyrtec

23 compare to the overall allergy market if you

24 include over-the-counter allergy relief

25 formulas?
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2       A.    That I can't tell from this.

3       Q.    Do you know if Claritin was

4 available -- do you know what Claritin is?

5       A.    Yes.

6       Q.    What is Claritin?

7       A.    It is an allergy medication.

8       Q.    Does it compete with Zyrtec to

9 your knowledge?

10       A.    Yes.

11       Q.    Do you know if Claritin was

12 available over-the-counter in 2007?

13       A.    I am not sure.

14       Q.    Do you know what the average cost

15 per Zyrtec prescription was?

16       A.    No.

17       Q.    Is there a way to glean that if we

18 look at total sales 2007 and divide out

19 total -- I am not asking you to do it, but

20 total prescriptions?

21       A.    Honestly I don't -- I don't know.

22 I mean that sounds feasible, but that is not

23 something that I work with day-to-day.

24       Q.    But logically if you had 1.8

25 billion in sales coming from 1 million in
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2 prescriptions you should be able to figure out

3 the average prescription fees; right?

4       A.    I am not sure.

5       Q.    Does Pfizer sell Zyrtec today?

6       A.    No.

7       Q.    Why is that?

8       A.    I am not sure.

9             MS. CHRISTIAN:  Object to the

10      form.

11       Q.    Exhibit 7 has a bunch of names on

12 it, maybe you could help me with that.  It

13 says at the bottom of the first page P-0023,

14 it says 2007 U.S. market performance and

15 promotion summary.  Where did those words come

16 from?

17       A.    Probably the creator of this

18 report.

19       Q.    Is this report a report that

20 Pfizer buys from a vendor?

21       A.    No, but the data included is

22 provided by some vendors.

23       Q.    Who created Exhibit 7?

24       A.    I don't know for certain.

25       Q.    Do you know if -- do you have any
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2 idea, I mean do you --

3       A.    I don't know what group produces

4 this.

5       Q.    But do you know if somebody in

6 your group created Exhibit 7?

7       A.    In my group, the media team?

8       Q.    Yes.

9       A.    No, nobody in the media team

10 created the document.

11       Q.    So just trying to understand the

12 document.  Do we know who created Exhibit 7?

13       A.    This information is developed by

14 the market analytics group at Pfizer, so it is

15 a whole team of people.

16       Q.    Somebody asked them to redact and

17 single out what they could find out on Zyrtec;

18 is that correct?

19       A.    I don't know.

20       Q.    Do you know if Exhibit 7 could

21 have come from Carat?

22       A.    I don't think so, we don't share

23 this information with Carat.

24       Q.    But data on prescription sales

25 is -- you can buy that data in the
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2 marketplace; right?

3       A.    I believe yes, that is how they

4 put this together.

5       Q.    So somebody, maybe Pfizer,

6 somebody goes out and buys data from a vendor

7 and then they create the reports that

8 eventually became Exhibit 7; is that right?

9       A.    That sounds like what happened,

10 yes.

11       Q.    Then the first asterisk says

12 includes office and hospital based data, do

13 you see that?

14       A.    Yes.

15       Q.    Do you know who gathers

16 information from office and hospital base

17 sources?

18       A.    Again this is market analytics

19 that prepares this.

20       Q.    Then next to it has the word

21 redacted, do you see that?

22       A.    Yes.

23       Q.    Do you know, not specifically, but

24 generally what was redacted?

25       A.    No idea.
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2       Q.    Then we talked about it is

3 co-promoted by Pfizer and UCB, the source says

4 Verispan PSA/HPSA, Carat-Nielson, I can't read

5 the last few letters?

6       A.    IMS.

7       Q.    Do you know what that means?

8       A.    Those are all the sources of data.

9       Q.    Is Verispan a source of data?

10       A.    Yes.

11       Q.    Do you know who Verispan is?

12       A.    What do you mean do I know; I have

13 heard of them.

14       Q.    What do they do?

15       A.    So they provide detail about on

16 the in this case the allergy market in terms

17 of volume and how much share in the market.

18       Q.    That would be information that

19 Pfizer buys?

20       A.    They hire Verispan to compile,

21 yes.

22       Q.    What is PSA?

23       A.    That I don't know.

24       Q.    Help me again, HPSA, do you know

25 what that stands for?
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2       A.    No.

3       Q.    Carat is the --

4       A.    The media agency.

5       Q.    Carat?

6       A.    Our media agency of record.

7       Q.    Does Carat also develop the ads or

8 just do the buying?

9       A.    They do the planning and buying.

10       Q.    Who creates the ads?

11       A.    It depends on the brand.

12       Q.    For Zyrtec?

13       A.    I am not sure who their creative

14 agency was.

15       Q.    Nielson, another data source.  Is

16 Carat/Nielson, do you know if they are related

17 to each other or just the way they put it on

18 the paper?

19       A.    So the source is Carat analyzing

20 Nielson ad spend reports.

21       Q.    Is IMS the last three initials?

22       A.    Yes.

23       Q.    What is that?

24       A.    So they provide volume, allergy

25 market volume information.
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2       Q.    The second half of Exhibit 7 where

3 it says product promotion, total promotion

4 spending.  I am just curious, wouldn't Pfizer

5 know themselves what they spent?

6       A.    Yes.

7       Q.    So is this Pfizer generated data

8 or is this data bought or acquired from these

9 vendors?

10       A.    I am not sure about all these

11 cases.  I don't know.

12       Q.    You joined the company when?

13       A.    In 2007.

14       Q.    So you were not with Pfizer in

15 another capacity prior to 2007?

16       A.    No.

17       Q.    And when did Pfizer stop selling

18 Zyrtec?

19       A.    I don't know for sure the date.

20       Q.    When you came on in 2007 were they

21 still selling Zyrtec?

22       A.    It was not an active brand that we

23 were supporting with advertising and it is not

24 something that I was involved in.  I am not

25 sure of the date.
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2             MR. LISS:  Give me one minute, I

3      want to look at my notes.  Off the

4      record.

5             (Recess taken.)

6             MR. LISS:  I have no further

7      questions, thank you.

8             MS. WOO:  Just a couple of follow

9      up questions.

10 EXAMINATION BY

11 MS. WOO:

12       Q.    You testified that Pfizer directs

13 Carat to prepare media plans and similar

14 reports at the end of each year; is that

15 correct?

16       A.    Yes.

17       Q.    And Carat does media buys on

18 behalf of Pfizer?

19       A.    Yes.

20       Q.    So Carat is authorized to act as

21 an agent to Pfizer in that capacity?

22       A.    Yes.

23       Q.    You testified that the media team

24 gets finalized plans in the first quarter of

25 each year from Carat; is that correct?
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2       A.    Yes.

3       Q.    Ones Carat creates these plans

4 does Pfizer keep them in their own filings?

5       A.    Yes.

6       Q.    And Pfizer relies on those

7 documents in their own files?

8       A.    Yes.

9       Q.    Are those documents, are these

10 media plans ever changed once they are

11 provided to you in the first quarter of the

12 next year?

13       A.    Its possible.  There has been

14 instances of just bad accounting from vendors

15 that finally works its way in adjusted, but

16 usually it is a minor amount.

17       Q.    If this change is made is the

18 older version of the media plan replaced with

19 the newer version?

20       A.    I am not sure how it is handled by

21 others, but I would make a note on my final

22 versions for the brands that I manage.

23 EXAMINATION BY

24 MS. POPP-ROSENBERG:

25       Q.    Just quickly looking at Exhibit
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2 4/4-A, P-0010.

3       A.    Yes.

4       Q.    And at the top of it reads Zyrtec

5 2005 overall media plan, December monthly

6 status.  Do you see that?

7       A.    Yes.

8       Q.    Then the far right, very small

9 date which I believe reads January 20, 2006,

10 do you see that?

11       A.    Yes.

12       Q.    So my understanding reading this

13 is that this was printed out on January 20,

14 2006.  Is that what you understand from

15 reading this?

16       A.    I am not certain that it is meant

17 to be printed out or when the file was created

18 or modified.  I am not exactly certain.

19       Q.    But January 20, 2006 represents

20 the -- may be the date that it was created, or

21 may be the date that it was printed out, but

22 in any event it represents the date in

23 relation to the data that is on this page?

24       A.    Yes.

25       Q.    And I know that we talked before
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2 and specifically in connection with one of the

3 exhibits and I don't know which one, and it

4 said revision number 9.  We discussed how

5 media plans are revised over the course of the

6 year.  Generally when the media plans are

7 revised over the course of the year does Carat

8 maintain the plan numbers, or do they replace

9 them with the actual numbers that have been

10 incurred up to that point?

11             MR. LISS:  Objection.  Could you

12      put some timeframe on it.

13       Q.    So for example if we are looking

14 at the P-0010 that says December monthly

15 status, would the numbers on this page

16 represent actual numbers that have been

17 incurred or spent through let's say December

18 of that year, or do you believe that they

19 would still represent plan numbers?

20             MR. LISS:  Objection.  Asked and

21      answered.

22       A.    I am not sure if this is planned

23 or actual.

24       Q.    Does Carat generally when they are

25 updating plans over the year replace the, I
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2 guess the budgeted numbers with actual numbers

3 as they are incurred?

4       A.    Generally, yes.  Generally a flow

5 chart represents the latest number, set of

6 numbers.

7       Q.    And the latest set of numbers

8 meaning actual spend as of whatever date they

9 are revised?

10       A.    Actual through, yes, whatever date

11 they are revised.

12             MS. POPP-ROSENBERG:  That is all.

13             MR. LISS:  Just one question.

14 EXAMINATION BY

15 MR. LISS:

16       Q.    Exhibit 4, January '08, is that

17 what it says?

18       A.    It says January 20, '06.

19       Q.    We really have no idea what that

20 means, do we; we can guess it might be this or

21 it might be that, but we have no idea, isn't

22 that fair?

23       A.    Yes.  I am not sure whether it

24 is -- the date it was printed or the date it

25 was modified.
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