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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of trademark application Serial No. 77/379383

for the mark BUFFALO BROS
Published in the Official Gazette on June 10, 2008

E&J BUFFALO BROTHERS, LLC

BUFFALO BROTHERS, INC. d/b/a §
BUFFALO BROTHERS P1ZZA AND §
WINGS CO., §
§

Opposer, § Opposition No: 91184741
§

V. § ANSWER TO NOTICE OF OPPOSITION
§
§
§
§

Applicant.

E&J Buffalo Brothers, LLC (“Applicant”) filed trademark application Serial No.: 77/379383
to register its BUFFALO BROS mark (App. ‘383"). Buffalo Brothers, Inc. d/b/a Buffalo Brothers
Pizza and Wings Co. (“Opposer”) recently filed its Notice of Opposition (the “Opposition”), and
Applicant Answers that Opposition as follows:

1. Applicant denies the allegations made by Opposer in the opening, unnumbered
paragraph of the Opposition, particularly those relating claimed damages in connection with
registration of the mark that is the subject of App. ‘383.

2. Applicant has insufficient knowledge or information to form a belief as to the truth
of the allegations in the Opposition, paragraph number 1, and thus, pursuant to § 2.106 of the
Trademark Rules of Practice (the “TRP”), denies those allegations

3. Applicant has insufficient knowledge or information to form a belief as to the truth

of the allegations in the Opposition, paragraph number 2, and thus, pursuant to § 2.106 of the TRP,

Answer to Notice of Opposition Page 1
R:\Stor\DRC\buffalo bros\opposition pleadings wpd\Answer 2.wpd



denies those allegations

4. Applicant has insufficient knowledge or information to form a belief as to the truth
of the allegations in the Opposition, paragraph number 3, and thus, pursuant to § 2.106 of the TRP,
denies those allegations

5. Applicant denies that any use of a BUFFALO BROTHERS mark by Opposer is
sufficient to give Opposer any nationwide ownership or other rights as to that mark, and has
insufficient knowledge or information to form a belief as to the truth of the remaining allegations
in the Opposition, paragraph number 4, and thus, pursuant to § 2.106 of the TRP, denies them.

6. Applicant admits the allegations in paragraph 5 of the Opposition only to the extent
that the records of the PTO substantiate the facts claimed. Applicant specifically admits it submitted
a trademark application Serial No. 77/379383 for the BUFFALO BROS mark to be used in
conjunction with restaurant and bar services, that the BUFFALO BROS mark was first used in
commerce no later than November 5, 2007, and that the BUFFALO BROS mark was published for
opposition on June 10, 2008. Otherwise, the allegations in paragraph 5 of the Opposition are denied.

7. Applicant denies the allegations in the Opposition, paragraph 6.

8. Applicant denies the allegations in the Opposition, paragraph 7, and each of its
subparts, a and b.

9. Applicant denies the allegations in the Opposition, paragraph 8

10.  Applicant denies Opposer is entitled to any of the relief requested in the Opposition.

11.  Applicant denies any of Opposer’s allegations not specifically admitted here.

Affirmative Defenses

12.  For further answer should any be necessary, after applicant filed App. ‘383, Opposer
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claims to have filed trademark application Serial No. 77443516 seeking registration of a BUFFALO
BROTHERS mark (“App. ‘516”).

13.  Oninformation and belief based on Opposer’s allegations in App. 516, further, based
on Opposer’s allegations in the Opposition, and further based on other matters, Opposer has not
operated its business outside Raleigh, North Carolina, alternatively, outside the Raleigh, North
Carolina metropolitan area, and further alternatively, outside North Carolina. .

14.  As aresult, Opposer has not used that mark in nationwide commerce and has not
obtained any nationwide rights.

15.  Rather, Applicant used the BUFFALO BROS mark in nationwide commerce first and
before Opposer by virtue of Applicant’s use and application for registration.

16.  For further answer should any be necessary, and subject to and without waiving its
right to allege alternatively in connection with App. 516 should it be published for opposition, and
without waiving its rights to expand its area of operation, Applicant alleges that because, among
other things, Opposer operates its restaurant only in Raleigh, North Carolina and Applicant does not
presently operate there, Applicant’s channels of trade, and customer base associated with its
BUFFALO BROS mark are not presently similar to Opposer’s channels of trade and customer base
associated with its marks listed in the Opposition.

17.  As a further result, Applicant’s registration and use of the BUFFALO BROS mark
would not lead to confusion, mistake or deception as to the origin or source of Applicant’s services,
and would not lead consumers to believe they are affiliated with, approved, sponsored, or licensed
by Opposer.

18.  For further answer should any be necessary, and subject to and without waiving its
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right to expand its area of use or to allege alternatively in connection with App.©516 should it be
published for opposition, Applicant’s registration and use of the BUFFALO BROS mark with the
services identified in the Application will not result in the BUFFALO BROS mark being confused
in trade with Opposer’s services, will not result in any dilution of Opposer’s claimed marks listed
in the Opposition to the extent said marks are valid, will not result in any diminution of Opposer’s
ability to control the quality of services sold under any such marks to the extent they are valid, and
will not result in any damage or injury to Opposer.

19.  For further answer should any be necessary, and subject to and without waiving its
right to expand its area of use or allege alternatively in connection with App.°516 should it be
published for opposition, any objection or fault found with Applicant’s BUFFALO BROS mark
would not reasonably reflect on or injure Opposer or its reputation.

20.  For further answer should any be necessary, Registration of Applicant’s BUFFALO
BROS mark would not contradict any requirement that all doubts as to likelihood of confusion be
resolved in favor of Opposer.

21.  For further answer should any be necessary, on information and belief based on
matters asserted in the Opposition, among other things, Opposer claims to have used “Buffalo
Brothers Pizza & Wings” since 2002, yet chose not to register any mark, until, on information and
belief, April 2008, and thus, Opposer’s claims are barred by the doctrines of laches, waiver, estoppel
and acquiescence.

WHEREFORE, Applicant respectfully requests that the Opposition be overruled, denied, and

rejected and that Applicant be granted such other and further relief to which it may be entitled.
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supmitted,

David R. Childress
Texas State Bar # 04199480

Clark R. Cowley
Texas State Bar # 04931200

WHITAKER CHALK SWINDLE & SAWYER LLP
301 Commerce St., Suite 3500

Fort Worth, Texas 76102-4186

Telephone: (817) 878-0524

Facsimile: (817) 878-0501

ATTORNEYS FOR APPLICANT

CERTIFICATE OF SERVICE

I hereby certify that on this s day of July, 2008. a true and correct copy of the
foregoing document has been forwarded by U.S. First Class Mail, postage prepaid and addressed as
follows:

Edward H. Green

Coats & Bennett, PLL.C

1400 Crescent Green, Suite 102
Cary NC 27518

—

David R. Childless
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