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March 17, 2009
Frances S. Wolfson, Esq.
Interlocutory Attorney
Trademark Trial and Appeal Board
U.S. Patent and Trademark Office
P.O. Box 1451
Alexandria, VA 22313-1451

Re: NBTY, Inc. v. Phyto Tech Corp.
Opposition Nos.: 91/184,700
91/184,702
91/184,703
Dear Ms. Wolfson:

This firm is counsel for opposer, NBTY, Inc. (“NBTY"), in the above-referenced opposition
proceedings against applicant, Phyto Tech Corp. (“Phyto Tech™), which have been consolidated by
Order dated September 19, 2008.

By Order dated February 12, 2009, the Trademark Trial and Appeal Board (the “Board”),
approved and entered Phyto Tech’s proposed consented amendments to Application Serial Nos.
77/427,750, 77/367,538, and 77/375,600, and allowed NBTY thirty (30) days from the mailing date to
file a withdrawal of the oppositions if the amendments resolved each of the above-referenced
opposition proceedings.

[ am writing to advise the Board that the parties are negotiating in good faith to fully and
finally resolve the opposition to each of the above-referenced applications at issue. Toward that end,
the parties have exchanged several versions of a proposed Settlement and Coexistence Agreement
(“Agreement”) and are presently negotiating what is anticipated to be final terms for the Agreement.
As such, it is respectfully requested, on consent with counsel for Phyto Tech, that proceedings be
suspended for another fourteen (14) days from the date of this letter to allow for the completion of the
Agreement.

Thank you for your consideration of this matter,

Respectfully submitted,

COTT B. FISHER
SBF:iw
cc: Roger N. Behle, Jr., Esq.
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